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A. INTRODUCTION 

In July 2006, the Securities and Exchange Commission adopted rules that significantly expanded 
executive officer and director compensation disclosure requirements. 

The rules require disclosure of all elements of compensation through an expanded set of tables 
and significant qualitative disclosures regarding the manner in which compensation is awarded 
and earned.  The rules also: 

 changed the disclosure rules regarding related party transactions, corporate governance and 
beneficial ownership of shares by executive officers and directors;  

 changed Form 8-K reporting requirements for executive compensation matters; and 

 require that most disclosures related to executive compensation be written in plain English.  

This Practical Guidebook to the Executive Compensation Disclosure Rules was designed as a 
practical reference guide to the new rules. 

The guidebook is divided into different sections broken down by topic, each of which: 

 contains the full text of the rules applicable to the topic; 

 sets forth important excerpts from the adopting release that supplement the guidance 
contained in the instructions to the rules;  

 provides “practice pointers” to keep in mind relating to the topic; and 

 includes references to important source materials, many of which are attached as appendices 
to the guidebook. 

This guidebook was last updated in January 2013. It is intended to provide general information 
only and is not intended as legal advice. 
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B. THE RULES 

On July 26, 2006, the Securities and Exchange Commission adopted rules that significantly 
expanded disclosure requirements relating to executive officer and director compensation.  The 
rules require disclosure of all elements of compensation through an expanded set of tables and 
significant qualitative disclosures regarding the manner and context in which compensation is 
awarded and earned. 

The new rules also: 

 changed the disclosure rules regarding related party transactions, corporate governance and 
beneficial ownership of shares by executive officers and directors; and 

 changed Form 8-K reporting requirements for executive compensation matters.  

On December 22, 2006, the SEC adopted amendments to the rules designed to more closely 
align the reporting of equity awards with the accounting treatment required under FASB ASC 
Topic 718. 

On December 19, 2007, the SEC adopted amendments to its disclosure and reporting 
requirements to streamline and simplify disclosure requirements, including executive 
compensation disclosure requirements, for companies that qualify as smaller reporting 
companies. 

On June 26, 2008, the SEC first published Compliance & Disclosure Interpretations regarding 
Form 8-K, which are periodically updated. 

On July 3, 2008, the SEC first published Compliance & Disclosure Interpretations regarding 
Regulation S-K, including Items 402 and 404, which are periodically updated. 

On December 16, 2009, the SEC adopted amendments to its executive compensation and 
corporate governance disclosure requirements which among other things: 

 change the way equity awards are reported in the summary compensation and director 
compensation tables;  

 require expanded disclosures regarding compensation consultants; and 

 potentially require a new narrative disclosure that describes how a company’s overall 
compensation policies and practices create incentives that affect the company’s risk and 
management of risk.   

On July 21, 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act was 
enacted.  While the law’s primary purpose is to broadly reform regulation of the financial 
services industry, it also added certain executive compensation and corporate governance 
disclosure requirements that impact most public companies including: 

 say-on-pay and related say-on-frequency requirements; 
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 a “golden parachute” say-on-pay rule;  

 expanded compensation committee and compensation adviser requirements; and 

 various other new requirements (including enhanced disclosures covering “pay versus 
performance” and the ratio of CEO compensation compared to median employee 
compensation, expanded compensation clawback requirements and disclosures regarding 
hedging policies) that require rulemaking to become effective. 

On January 25, 2011, the SEC adopted rules implementing the Dodd-Frank Act’s say-on-pay, 
say-on-frequency and “golden parachute” say-on-pay requirements. 

On June 27, 2012, the SEC adopted rules implementing the Dodd-Frank Act’s compensation 
committee and compensation adviser requirements. 

Rules 

The basic requirements of the rules are described in Item 402(a)(2) of Regulation S-K which 
reads as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(a) General. 

(2) All compensation covered. This Item requires clear, concise and understandable 
disclosure of all plan and non-plan compensation awarded to, earned by, or paid to the 
named executive officers designated under paragraph (a)(3) of this Item, and directors 
covered by paragraph (k) of this Item, by any person for all services rendered in all 
capacities to the registrant and its subsidiaries, unless otherwise specifically excluded 
from disclosure in this Item. All such compensation shall be reported pursuant to this 
Item, even if also called for by another requirement, including transactions between the 
registrant and a third party where a purpose of the transaction is to furnish compensation 
to any such named executive officer or director. No amount reported as compensation for 
one fiscal year need be reported in the same manner as compensation for a subsequent 
fiscal year; amounts reported as compensation for one fiscal year may be required to be 
reported in a different manner pursuant to this Item. 

Adopting Releases and Interpretive Guidance 

 A copy of the adopting release is located at Appendix B-I. 

 Note this copy of the adopting release omits Parts IX (Cost-Benefit Analysis), X 
(Consideration of Burden on Competition and Promotion of Efficiency, Competition and 
Capital Formation) and XI (Final Regulatory Flexibility Act Analysis) as well as the 
portions of Part XII (Statutory Authority and Text of the Amendments) relating to 
Regulation S-B. 
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 An electronic copy of the full release can be found at 
http://www.sec.gov/rules/final/2006/33-8732a.pdf. 

 A copy of the release adopting the December 2006 changes is located at Appendix B-II. 

 An electronic copy of the December 2006 release can be found at 
http://www.sec.gov/rules/final/2006/33-8765fr.pdf. 

 A registrant that qualifies as a “smaller reporting company” may provide the scaled 
disclosure called for by paragraphs (m) through (r) of Item 402 instead of paragraphs (a) 
through (k) and (s) of such Item. 

 See Part T. Smaller Reporting Companies. 

 A copy of the SEC’s Compliance & Disclosure Interpretations dated July 8, 2011 regarding 
Form 8-K is located at Appendix S-I. 

 An electronic copy of the compliance & disclosure interpretations which is intended to be 
updated from time to time can be found at 
http://www.sec.gov/divisions/corpfin/guidance/8-kinterp.htm. 

 A copy of the SEC’s Compliance & Disclosure Interpretations dated July 8, 2011 regarding 
Regulation S-K, including Items 402 and 404, is located at Appendix B-III. 

 An electronic copy of the compliance & disclosure interpretations which is intended to be 
updated from time to time may be found at 
http://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm. 

 A summary of the results of the SEC’s review of the initial executive compensation 
disclosures of 350 public companies under the rules is located at Appendix B-IV. 

 A copy of the release adopting the December 2009 changes is located at Appendix B-V. 

 An electronic copy of the December 2009 release can be found at 
http://www.sec.gov/rules/final/2009/33-9089.pdf 

 A copy of the release adopting the January 2011 “say on pay” rules is located at Appendix V-
I. 

 An electronic copy of the January 2011 release can be found at 
http://www.sec.gov/rules/final/2011/33-9178.pdf. 

 A copy of the release adopting the June 2012 compensation committee and compensation 
adviser rules is located at Appendix B-VII. 

 An electronic copy of the June 2012 release can be found at 
http://www.sec.gov/rules/final/2012/33-9330.pdf. 
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Practice Pointers 

Approach of Rules 

 The rules continue to require tabular disclosure to permit comparability from year to year and 
from company to company and also: 

 confirm that all elements of compensation must be disclosed; 

 provide a new format for the Summary Compensation Table that requires disclosure of a 
single figure for total compensation; and 

 require enhanced narrative disclosure comprising both a general discussion and analysis 
of compensation and specific material information regarding tabular items where 
necessary to an understanding of the tabular disclosure. 

Principles-Based Disclosure 

 The rules are intended to be “principles based.”  For example, the CD&A requirement 
identifies the basic disclosure principles (e.g., explain all material elements of a company’s 
compensation of its named executive officers, including all material information that is 
necessary to an understanding of its compensation policies and decisions regarding the 
named executive officers) and then provides illustrative examples for guidance in applying 
the principles.   

 As situations inevitably arise that are not contemplated by the rules, companies should 
interpret the rules in light of their underlying principles and should not attempt to avoid 
disclosure of relevant information through narrowly construed interpretations of the rules. 

 In an important speech entitled Principles Matter given on September 6, 2006, a copy of 
which is located at Appendix B-VI, John W. White, the Director of the SEC’s Division of 
Corporation Finance, noted that: 

 The principles-based theme runs throughout the rules and as a concept runs deeper than 
just the places expressly labeled as such in the adopting release. 

 The rules do not provide a specific rule for every possible situation, and companies are 
therefore required to keep in mind the principles behind the required disclosures.  

 One of the basic principles of the rules is that all material elements of a company’s 
executive compensation program must be disclosed (i.e., whether or not the rules 
specifically address a particular situation, if a disclosure is required to put into context a 
company’s executive compensation program, the rules require that disclosure be made). 
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Risk Disclosure 

 On December 16, 2009, the SEC adopted amendments to its executive compensation and 
corporate governance disclosure requirements which among other things potentially require a 
new narrative disclosure that describes how a company’s overall compensation policies and 
practices create incentives that affect the company’s risk and management of risk. 

 Disclosure is required if a company determines its overall compensation policies 
(including non-executive compensation policies) create risks that are “reasonably likely” 
to have a “material adverse effect” on the company. 

 See Part U. Risk Disclosure. 

SEC Review 

 The SEC expects companies to understand the rules and apply them thoroughly so any 
company that waits until it receives staff comments to comply with the disclosure 
requirements should be prepared to amend its filings if it does not materially comply with the 
rules. 

 See Shelley Parratt, Speech by SEC Staff: Executive Compensation Disclosure: 
Observations on the 2009 Proxy Season and Expectations for 2010 (Nov. 9, 2009), a 
copy of which is located at Appendix E-VII. 

Say-on-Pay 

 On January 25, 2012, the SEC adopted rules implementing the Dodd-Frank Act’s say-on-
pay, say-on-frequency and “golden parachute” say-on-pay requirements. 

 See Part V. Say-on-Pay. 
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Regulation S-K 

Last Update: July 8, 2011 

These Compliance & Disclosure Interpretations ("C&DIs") comprise the 
Division's interpretations of Regulation S-K. They replace the 

interpretations of Regulation S-K and Regulation S-B published in: 

� the July 1997 Manual of Publicly Available Telephone 
Interpretations;  

� the March 1999 Interim Supplement to the Manual of Publicly 
Available Telephone Interpretations;  

� the November 2000 Current Issues and Rulemaking Projects 
Outline;  

� the 2007 C&DIs on Items 201, 402, 403, 404 and 407; and  
� the March 2008 C&DIs on smaller reporting companies.  

The bracketed date following each C&DI is the latest date of publication 
or revision. A number of new C&DIs have been added. For C&DIs relating 

to Items 201, 402, 403, 404 and 407, as well as to smaller reporting 
companies, unless the C&DI has been revised or is a new C&DI, the 
bracketed date is the date on which the C&DI was last published in the 

sources noted above. All other C&DIs have been reviewed and, if 
necessary, updated, and are now republished as of July 3, 2008. 

QUESTIONS AND ANSWERS OF GENERAL APPLICABILITY 

Section 101. Regulation S-K — General Guidance 

None 

Section 102. Item 10 — General 

Question 102.01 

Question: Could a company with a fiscal year ended December 31, 2007 

be both a "smaller reporting company," as defined in Item 10(f), and an 
"accelerated filer," as defined in Rule 12b-2 under the Exchange Act, for 
filings due in 2008, if it was an accelerated filer with respect to filings due 
in 2007 and had a public float of $60 million on the last business day of its 

second fiscal quarter of 2007? 

Answer: Yes. A company must look to the definitions of "smaller reporting 

company" and "accelerated filer" to determine if it qualifies as a smaller 
reporting company and non-accelerated filer for each year. This company 
will qualify as a smaller reporting company for filings due in 2008 because 
fiscal year 2007 is the initial determination year for the company to qualify 
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for smaller reporting company status, and it had less than $75 million in 

public float on the last business day of its second fiscal quarter. However, 
since the company was an accelerated filer with respect to filings due in 
2007, it is required to have less than $50 million in public float on the last 
business day of its second fiscal quarter in 2007 to exit accelerated filer 

status in 2008, as provided in paragraph (3)(ii) of the definition of 
"accelerated filer" in Rule 12b-2. This company had a public float of $60 
million on the last business day of its second fiscal quarter of 2007, and 
therefore is unable to transition to non-accelerated filer status. As this 

example illustrates, due to the application of the transition rules for 
accelerated filers, a company can be both an accelerated filer and a smaller 
reporting company at the same time. Such a company may use the scaled 

disclosure rules for smaller reporting companies in its annual report on 
Form 10-K, but the report is due 75 days after the end of its fiscal year and 
must include the Sarbanes-Oxley Section 404 auditor attestation report 
described in Item 308(b) of Regulation S-K. [July 3, 2008] 

Question 102.02 

Question: Will a company that does not qualify as a smaller reporting 
company for filings due in a particular year be able to qualify as a smaller 

reporting company if its public float falls below $75 million at the end of its 
second fiscal quarter in a future fiscal year? 

Answer: Any reporting company that can calculate its public float and did 
not qualify as a smaller reporting company previously will not qualify as a 
smaller reporting company in the future unless its public float falls below 

$50 million on the last business day of its second fiscal quarter. This is 
provided for in Item 10(f)(2)(iii) of Regulation S-K and follows the rule for 
exiting accelerated filer status in Rule 12b-2 under the Exchange Act. 
Companies that cannot calculate their public float would need to fall below 

$40 million in annual revenues to qualify as smaller reporting companies in 
the future. [July 3, 2008] 

Question 102.03 

Question: Under the definition of "smaller reporting company" in Item 10
(f) of Regulation S-K, does the corporate parent of a majority-owned 
subsidiary have to satisfy the public float or revenue requirements of the 
definition in order for the majority-owned subsidiary to qualify as a smaller 

reporting company? 

Answer: Yes, the definition of "smaller reporting company" excludes a 
majority-owned subsidiary if its corporate parent does not also meet the 
requirements of a smaller reporting company. [July 3, 2008] 

Question 102.04 

Question: Under the definition of "smaller reporting company" in Item 10
(f) of Regulation S-K, must the corporate parent of a majority-owned 
subsidiary be required to file reports under Section 13(a) or Section 15(d) 

of the Exchange Act in order for the majority-owned subsidiary to qualify as 
a smaller reporting company? 

Answer: No. [July 3, 2008] 
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Question 102.05 

Question: A registrant discloses a financial measure or information that is 

not in accordance with GAAP or calculated exclusively from amounts 
presented in accordance with GAAP. In some circumstances, this financial 
information may have been prepared in accordance with guidance published 
by a government, governmental authority or self-regulatory organization 

that is applicable to the registrant, although the information is not required 
disclosure by the government, governmental authority or self-regulatory 
organization. Is this information considered to be a "non-GAAP financial 
measure" for purposes of Regulation G and Item 10 of Regulation S-K? 

Answer: Yes. Unless this information is required to be disclosed by a 
system of regulation that is applicable to the registrant, it is considered to 

be a "non-GAAP financial measure" under Regulation G and Item 10 of 
Regulation S-K. Registrants that disclose such information must provide the 
disclosures required by Regulation G or Item 10 of Regulation S-K, if 

applicable, including the quantitative reconciliation from the non-GAAP 
financial measure to the most comparable measure calculated in 
accordance with GAAP. This reconciliation should be in sufficient detail to 
allow a reader to understand the nature of the reconciling items. [Apr. 24, 

2009] 

Section 103. Item 101 — Description of Business 

Question 103.01 

Question: Does Item 101 require a discussion of the entry into a new 
segment after the close of the fiscal year for which the Form 10-K is being 

prepared? 

Answer: No. [July 3, 2008] 

Section 104. Item 102 — Description of Property 

None 

Section 105. Item 103 — Legal Proceedings 

Question 105.01 

Question: Are costs anticipated to be incurred under the Comprehensive 
Environmental Response, Compensation, and Liability Act (42 U.S.C. § 

9601) (otherwise known as the "Superfund" law), pursuant to a remedial 
agreement entered into in the normal course of negotiation with the EPA, 
generally considered "sanctions" within Instruction 5(C) to Item 103? 

Answer: No. The Division's former view that all environmental legal 
proceedings involving $100,000 or more instituted by a governmental 

authority are subject to the disclosure provisions of Instruction 5(C) to Item 
103 of Regulation S-K, regardless of whether the money involved is 
characterized as damages (as in the Superfund cases) or fines, has been 
superseded by Footnote 30 of Release No. 33-6835 (May 18, 1989) and the 

letter to Thomas A. Cole (Jan. 17, 1989). Footnote 30 and the Cole letter 
clarify that, while there are many ways a Superfund "potential monetary 
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sanction" may be triggered, including the stipulated penalty clause in a 
remedial agreement, the costs anticipated to be incurred under Superfund, 

pursuant to a remedial agreement entered into in the normal course of 
negotiation with the EPA, generally are not "sanctions" within Instruction 5
(C) to Item 103. [July 3, 2008] 

Question 105.02 

Question: Does the reference in Instruction 5 to Item 103 to an 
administrative or judicial proceeding arising under "local provisions" require 
disclosure of environmental actions brought by a foreign government? 

Answer: Yes. The reference in Instruction 5 to an administrative or judicial 

proceeding arising under "local provisions" is sufficiently broad to require 
disclosure of environmental actions brought by a foreign government. [July 
3, 2008] 

Question 105.03 

Question: Should a proceeding against an officer of the registrant, which 
could require the registrant to indemnify the officer for damages, be 
considered a proceeding in which the officer has a material interest adverse 

to the registrant that should be disclosed pursuant to Instruction 4 to Item 
103? 

Answer: The mere possibility that a registrant may be required to 
indemnify an officer for a material claim would not trigger disclosure 
pursuant to Instruction 4 to Item 103. Under state corporation law, 

indemnification is potentially available to any officer in any suit or 
proceeding in which the officer is named by reason of the fact that the 
person is an officer of the registrant. Whether or not an officer's material 
interest is "adverse" to the registrant depends on the facts and 

circumstances of each proceeding. [July 3, 2008] 

Section 106. Item 201 — Market Price of and Dividends on the 

Registrant's Common Equity and Related Stockholder Matters 

Question 106.01 

Question: Is the Item 201(d) disclosure required in Part II of Form 10-K, 
given that Item 5 of Form 10-K indicates that the registrant is required to 
furnish the information required under Item 201, or should the Item 201(d) 
disclosure be included (or incorporated by reference) in Part III of Form 10-

K given that Item 12 indicates that the registrant is required to furnish the 
information required under Item 201(d)? 

Answer: The Item 201(d) disclosure should be included in Part III, Item 12 
of Form 10-K. An issuer may rely on General Instruction G.3 to Form 10-K 
to incorporate by reference the Item 201(d) disclosure from its proxy 
statement or information statement, even if the issuer did not submit a 

compensation plan for security holder action at its annual meeting of 
security holders. See American Bar Association (Jan. 30, 2004). [Mar. 13, 
2007] 

Question 106.02 
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Question: Is restricted stock that has been granted subject to forfeiture 

pursuant to an equity compensation plan reportable in the Item 201(d) 
Equity Compensation Plan Information table? 

Answer: No. Once issued, the shares of restricted stock that have been 
granted subject to forfeiture are neither "to be issued upon exercise of 
outstanding options, warrants and rights" (column (a)) nor "available for 

future issuance" (column (c)). If the shares of restricted stock so granted 
are later forfeited, however, they would be reportable in column (c) until 
granted again. [Mar. 13, 2007] 

Question 106.03 

Question: Should shares that may be issued under performance share 
awards if specified targets are met and shares that are credited as phantom 
shares under a deferred compensation plan be reported in column (a) of 

the Equity Compensation Plan Information table as securities to be issued 
upon exercise of outstanding options, warrants and rights? 

Answer: Yes. Shares that may be issued under performance share awards 
if specified targets are met (i.e., an award denominated in shares has been 
made, but no shares will be issued until the performance targets are met), 

and shares credited as phantom shares under a deferred compensation plan 
that will be issued as actual shares upon termination of employment, must 
be reported in column (a). A footnote to the table should describe the 
nature of the awards and explain that the weighted-average exercise price 

in column (b) does not take these awards into account. If the number of 
shares subject to these awards overstates expected dilution (such as where 
the award reflects the maximum number of shares to be awarded under 
best-case targets that are unlikely to be achieved), the footnote can 

address that situation. [Mar. 13, 2007] 

Question 106.04 

Question: A company maintains an employee stock purchase plan covered 

by Section 423 of the Internal Revenue Code, under which there are 
outstanding rights to purchase company common stock at a floating 
exercise price (85% of the lower of (i) market price at the start of the 
purchase period or (ii) market price at the future close of the purchase 

period). How should the company report the shares subject to these 
outstanding rights in the Equity Compensation Plan Information table? 

Answer: Shares subject to these outstanding rights should be reported in 
column (c) of the Equity Compensation Plan Information table, together 
with other shares remaining issuable under the plan. A footnote should 

disclose the total number of shares remaining available, as well as the 
number of shares subject to purchase during any current purchase period. 
Shares subject to the outstanding rights should not be reported in column 
(a) as subject to outstanding options. [Mar. 13, 2007] 

Question 106.05 

Question: Column (a) of the Equity Compensation Plan Information table 

requires disclosure of the number of securities to be issued upon exercise of 
outstanding options, warrants and rights, and column (b) requires 
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disclosure of the weighted-average exercise price of these outstanding 
instruments. If some of a company's outstanding rights can be exercised 
for no consideration, and therefore their inclusion substantially reduces the 
weighted-average exercise price, how does the company disclose this 

information in the table? 

Answer: In this circumstance, the company should include footnote 

disclosure of this fact and the footnote should include the weighted-average 
exercise price of the outstanding instruments excluding those that can be 
exercised for no consideration. [Mar. 13, 2007] 

Question 106.06 

Question: May a registrant plot monthly or quarterly returns in the 
performance graph required by Item 201(e)? 

Answer: A registrant may plot monthly or quarterly returns provided that 
each return is plotted at the same interval, and the annual changes in 

cumulative total return are reflected clearly. [Mar. 13, 2007] 

Question 106.07 

Question: How should a registrant that presents in the performance graph 

a self-constructed peer or market capitalization index weight the returns of 
the component entities of that index? 

Answer: A registrant that presents a self-constructed peer or market 
capitalization index should weight the returns of the component entities of 
that index according to their market capitalization as of the beginning of 

each period for which a return is indicated. [Mar. 13, 2007] 

Question 106.08 

Question: May a registrant-constructed peer or market capitalization index 

exclude the registrant? 

Answer: Yes. [Mar. 13, 2007] 

Question 106.09 

Question: May issuers choose between using the price shown in the 

registration statement for an initial public offering, the opening price on the 
first trading day, or the closing market price on the first trading day when 
preparing the performance graph? 

Answer: No. The issuer should use the closing market price at the end of 
the first trading day. [Mar. 13, 2007] 

Question 106.10 

Question: Is the performance graph required to be included in Form 10-K, 
given that Item 5 of Form 10-K indicates that the registrant is required to 

furnish the information required under Item 201? 
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Answer: No. Instruction 7 to Item 201(e) specifies that the performance 

graph need not be provided in any filings other than an annual report to 
security holders required by Exchange Act Rule 14a-3 or Exchange Act Rule 
14c-3 that precedes or accompanies a registrant's proxy statement or 
information statement relating to an annual meeting of security holders at 

which directors are to be elected (or a special meeting or written consents 
in lieu of such meeting). [Mar. 13, 2007] 

Question 106.11 

Question: If a company includes the performance graph in its Form 10-K, 
can the company omit the performance graph from its annual report to 
shareholders required under Exchange Act Rule 14a-3 or Rule 14c-3? 

Answer: The performance graph is required to be in the annual report to 
shareholders pursuant to Exchange Act Rule 14a-3 or Rule 14c-3, so unless 

the company is using a "Form 10-K wrap" approach to satisfy the 
requirements of Rule 14a-3 or Rule 14c-3, the inclusion of the performance 
graph in the Form 10-K would not satisfy these requirements. [Mar. 13, 
2007] 

Question 106.12 

Question: May a registrant include the performance graph in the proxy 
statement? 

Answer: Yes, provided that the performance graph is also included in the 

annual report that accompanies or precedes the proxy statement and 
therefore complies with Exchange Act Rules 14a-3 or 14c-3. [Mar. 13, 
2007] 

Section 107. Item 202 — Description of Registrant's Securities 

Question 107.01 

Question: Items 202(a)(1)(x) and (xi) require disclosure of certain 
restrictions on ownership of the registrant's securities. Are the purchase 
and sale restrictions imposed by Section 16 of the Exchange Act the types 

of restrictions required to be disclosed under these items? 

Answer: No. [July 3, 2008] 

Section 108. Item 301 — Selected Financial Data 

Question 108.01 

Question: Item 301 of Regulation S-K requires a foreign private issuer to 
disclose the exchange rate into U.S. currency of the foreign currency in 

which the financial statements are denominated. For purposes of this 
requirement, Item 301 provides that the rate of exchange means the noon 
buying rate in New York City for cable transfers in foreign currencies as 
certified for customs purposes by the Federal Reserve Bank of New York. 

The Federal Reserve Bank of New York has recently ceased publishing these 
exchange rates on its web site. What source of exchange rate information 
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must be used for purposes of Item 301? 

Answer: Although the Federal Reserve Bank of New York is no longer 
publishing the foreign exchange rates on its web site, it is still certifying 
them for customs purposes. The Board of Governors of the Federal Reserve 

Bank publishes these exchange rates on a weekly basis on its web site at 
http://www.federalreserve.gov/releases/h10/Update. You should use this 
source of exchange rate information for purposes of Item 301 of Regulation 
S-K. [Apr. 24, 2009] 

Section 109. Item 302 — Supplementary Financial Information 

None 

Section 110. Item 303 — Management's Discussion and Analysis of 

Financial Condition and Results of Operations 

Question 110.01 

Question: Is a smaller reporting company that has not had revenues from 
operations in the fiscal periods for which financial statements are furnished 

in the disclosure document permitted to provide the "plan of operation" 
information previously required of similarly situated small business issuers 
by Item 303(a) of former Regulation S-B, in lieu of the "Management's 

Discussion and Analysis of Financial Condition and Results of Operations" 
required of all companies by Item 303 of Regulation S-K, as modified by 
paragraph (d) for smaller reporting companies? 

Answer: No. The smaller reporting company must satisfy the requirements 
of Item 303 of Regulation S-K. It should be noted, however, that MD&A 
disclosure of a company without recent revenues frequently reads very 

similarly to the disclosure previously required of small business issuers 
under Item 303(a) of former Regulation S-B. [July 3, 2008] 

Section 111. Item 304 — Changes in and Disagreements with 

Accountants on Accounting and Financial Disclosure 

Question 111.01 

Question: If a registrant's principal accountant resigns, declines to stand 
for re-election or is dismissed, Items 304(a)(1)(iv) and (v) require the 
registrant to disclose any disagreements and reportable events during the 

registrant's two most recent fiscal years and any "subsequent interim 
period" preceding the resignation, declination or dismissal. For purposes of 
this requirement, what period of time does "subsequent interim period" 
cover?  

Answer: The "subsequent interim period" is the period from the end of the 

registrant's most recent fiscal year through the date of the former principal 
accountant's resignation, declination to stand for re-election or dismissal. 
This period is not limited to the end of the most recent fiscal quarterly 
period. Similarly, the "subsequent interim period" referred to in Item 304

(a)(2), which requires disclosure of the engagement of a new principal 
accountant, is the period from the end of the registrant's most recent fiscal 
year through the date on which the new principal accountant is engaged. 
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[Jan. 14, 2011] 

Question 111.02 

Question: Item 304(a)(1)(iv) requires affirmative disclosure if there are no 
disagreements. If a registrant has no reportable events, is the registrant 
required to disclose that fact? 

Answer: No. [Jan. 14, 2011] 

Question 111.03 

Question: During the two most recent fiscal years and subsequent interim 
period, the principal accountant advised the registrant that internal controls 
necessary to develop reliable financial statements did not exist, and the 

remediation of the internal control deficiency or deficiencies occurred before 
the end of the subsequent interim period. Is the registrant still required to 
disclose, pursuant to Item 304(a)(1)(v)(A), that the former principal 
accountant advised the registrant that the internal controls necessary for 

the registrant to develop reliable financial statements do not exist? 

Answer: Yes. The fact that the remediation occurred before the end of the 

subsequent interim period does not relieve the registrant of its disclosure 
obligation pursuant to Item 304(a)(1)(v)(A). [Jan. 14, 2011] 

Question 111.04 

Question: Under Item 304(a)(1)(v)(A), is a registrant required to disclose 
whether, during the two most recent fiscal years and any subsequent 
interim period, the former principal accountant advised that there was a 

"material weakness" or "significant deficiency" in internal control over 
financial reporting, as those terms are defined in Rule 1-02(a)(4) of 
Regulation S-X? 

Answer: A "material weakness" is defined as "a deficiency, or combination 
of deficiencies, in internal control over financial reporting…such that there is 
a reasonable possibility that a material misstatement of the registrant's 

annual or interim financial statements will not be prevented or detected on 
a timely basis." Advising the registrant that there is a material weakness in 
internal control over financial reporting is, for purposes of Item 304(a)(1)
(v)(A), equivalent to advising the registrant that the "internal controls 

necessary for the registrant to develop reliable financial statements do not 
exist." Consequently, if the former principal accountant advised the 
registrant that there was a material weakness, then the registrant has a 
reportable event under Item 304(a)(1)(v)(A). 

By contrast, if the former principal accountant advised the registrant that 

one or more significant deficiencies in internal control over financial 
reporting existed, but did not also advise that there was a material 
weakness, then that would not be a reportable event under Item 304(a)(1)
(v)(A). However, the factors that led to a significant deficiency could result 

in the conclusion that there are other reportable events that require 
disclosure. For example, the former principal accountant may have 
determined that, because of the significant deficiency, there was a need to 
significantly expand the scope of the audit, which could, in appropriate 
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circumstances, create a reportable event under Item 304(a)(1)(v)(C). [Jan. 
14, 2011] 

Question 111.05 

Question: A registrant's principal accountant issued an audit report on the 
registrant's financial statements in the last two fiscal years containing an 
explanatory paragraph regarding a registrant's ability to continue as a 
going concern. Is this required to be disclosed under Item 304(a)(1)(ii)? 

Answer: Yes. The explanatory paragraph represents a modification of the 

principal accountant's audit report for an uncertainty, thereby requiring 
disclosure under Item 304(a)(1)(ii). [Jan. 14, 2011] 

Question 111.06 

Question: A registrant's principal accountant issued a report on the 
registrant's internal control over financial reporting in the last two fiscal 
years containing an explanatory paragraph, adverse opinion or a disclaimer 
of opinion. Is this required to be disclosed under Item 304(a)(1)(ii)? 

Answer: No. Item 304(a)(1)(ii) refers only to the principal accountant's 

"report on the financial statements." Registrants can voluntarily disclose 
information about reports on internal control over financial reporting; 
however, if such reports contain an adverse opinion with respect to the 
effectiveness of internal control over financial reporting, then that would be 

reportable pursuant to Item 304(a)(1)(v)(A). See Question 111.04. [Jan. 
14, 2011] 

Question 111.07 

Question: If a principal accountant resigns, declines to stand for re-
election or is dismissed because its registration with the PCAOB has been 
revoked, should the registrant disclose this fact when filing an Item 4.01 
Form 8-K to report a change in certifying accountant? 

Answer: Yes. Disclosure of the revocation of the accountant's PCAOB 

registration is necessary to understanding the required disclosure with 
respect to whether the former accountant resigned, declined to stand for 
re-election or was dismissed. [Jan. 14, 2011] 

Section 112. Item 305 — Quantitative and Qualitative Disclosures 

about Market Risk 

Question 112.01 

Question: Is a registrant required to include Item 305 market risk 
disclosure in its Form 10-Q? 

Answer: A registrant does not have to include Item 305 disclosure in its 
Form 10-Q unless there is a material change to the Item 305 information 

disclosed in its most recently filed Form 10-K. [July 3, 2008] 

Section 113. Item 306 [Reserved] 
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None 

Section 114. Item 307 — Disclosure Controls and Procedures 

None 

Section 115. Items 308 and 308T — Internal Control over Financial 

Reporting 

Question 115.01 

Question: Is a Form 11-K required to include internal control reports? 

Answer: No. Item 308 does not apply to Form 11-K. [July 3, 2008] 

Question 115.02 

Question: In annual reports for fiscal years ending on or after December 

15, 2007 but before December 15, 2009, non-accelerated filers are 
required to provide management's report on internal control over financial 
reporting pursuant to Item 308T of Regulation S-K. The report is deemed 
not to be "filed" for purposes of Section 18 of the Exchange Act, unless the 

company specifically states that the report is to be considered "filed" under 
the Exchange Act or incorporates it by reference into a filing under the 
Securities Act or the Exchange Act. Does a non-accelerated filer's failure to 
provide management's report in its Form 10-K under Item 308T(a) affect 

its form eligibility or the ability to use Rule 144? 

Answer: It is the Division's view that the failure to provide this 
management report renders the annual report materially deficient. As a 
result, if management did not complete the evaluation and provide the 
report as required by Item 308T(a), the company would not be timely or 

current in its Exchange Act reporting. This would result in the company not 
being eligible to file new Form S-3 or Form S-8 registration statements and 
the loss of the availability of Rule 144. Because the filing of the Form 10-K 
constitutes the Section 10(a)(3) update for any effective Forms S-3 or S-8, 

the company also would be required to suspend any sales under already 
effective registration statements. 

However, if the company subsequently amends its Form 10-K to provide 
management's report on whether or not internal control is effective, the 
company can file new Forms S-8 and resume making sales under already 

effective Forms S-8, and shareholders can avail themselves of Rule 144 
(assuming all other conditions to use of the form or rule are satisfied). This 
would be the case regardless of whether management reached an effective 
or ineffective conclusion about its internal control. Although amending the 

Form 10-K to provide management's report may result in the company 
becoming current, it would remain untimely and would not be eligible to file 
new Forms S-3. [July 3, 2008] 

Section 116. Item 401 — Directors, Executive Officers, Promoters 

and Control Persons 

Question 116.01 
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Question: Should the Item 401(b) information presented in the Form 10-K 

be furnished for current officers, rather than for those officers who held 
such positions during the last fiscal year? 

Answer: Yes. [July 3, 2008] 

Question 116.02 

Question: Does Item 401(e) information with respect to executive officers 
need to be included in proxy statements if it is included separately in the 
Form 10-K? 

Answer: No. Although Instruction 3 to Item 401(b) does not refer to Item 
401(e), which requires disclosure about business experience, Item 401(e) 
information need not be included in the proxy statement if it is presented in 

the Form 10-K. [July 3, 2008] 

Question 116.03 

Question: Is Item 401(f) applicable to persons in the "significant 

employee" category of Item 401(c)? 

Answer: Item 401(f) is not applicable to persons in the "significant 
employee" category of Item 401(c), unless such persons are de facto 
executive officers. [July 3, 2008] 

Question 116.04 

Question: Is Item 401(f)(1) disclosure required for legal proceedings in 
foreign countries? 

Answer: Yes. Item 401(f)(1) requires disclosure regarding petitions filed 
under the "[f]ederal bankruptcy laws or any state insolvency law." This 

item should be interpreted to require disclosure regarding comparable 
events in foreign countries (except in the unusual situation where it is not 
material). For example, disclosure should be provided when a director of a 
U.S. public company is also the CEO of a non-U.S. company and a receiver 

is appointed for the non-U.S. company. [July 3, 2008] 

Question 116.05 

Question: For each director and nominee, Item 401(e)(1) requires 

disclosure of such person's "specific experience, qualifications, attributes or 
skills" that led the board to conclude that such person should serve as a 
director at the time that a filing containing the disclosure is made. May a 
company provide these disclosures on a group basis if the directors or 

nominees share similar characteristics, such as all of them are audit 
committee financial experts or all of them are current or former CEOs of 
major companies? 

Answer: No. The disclosure of each director or nominee's experience, 
qualifications, attributes or skills must be provided on an individual basis. 

For each person, a company must disclose why the person's particular and 
specific experience, qualifications, attributes or skills led the board to 
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conclude that such person should serve as a director of the company, in 
light of the company's business and structure, at the time that a filing 
containing the disclosure is made. For example, it would not be sufficient to 

disclose simply that a person should serve as a director because he or she 
is an audit committee financial expert. Instead, a company should describe 
the particular and specific experience, qualifications, attributes or skills that 
led the board to conclude that this particular person should serve as a 

director at the time that a filing containing the disclosure is made. [Jan. 20, 
2010] 

Question 116.06 

Question: Under Item 401(e)(1), how should a company with a classified 
board disclose why a director's particular and specific experience, 
qualifications, attributes or skills led the board to conclude that the person 
should serve as a director at the time that a filing containing the disclosure 

is made, if the director is not up for re-election at the upcoming 
shareholders' meeting? 

Answer: Because the composition of the entire board is important 
information for shareholder voting decisions, the purpose of this disclosure 
requirement is to elicit current information about all directors on the board, 

including on classified boards. For each director who is not up for re-
election, the evaluation of the director's particular and specific experience, 
qualifications, attributes or skills and the conclusion as to why the director 
should continue serving on the board, should be as of the time that a filing 

containing the disclosure is made. For some boards of directors, particularly 
those that do not conduct annual self-evaluations, this may require 
implementing additional disclosure controls and procedures to ensure that 
such information about directors who are not up for re-election at the 

upcoming shareholders' meeting is recorded, processed, summarized and 
reported within the time periods specified in the Commission's rules and 
forms. [Jan. 20, 2010] 

Question 116.07 

Question: Instruction 3 to Item 401(a) provides that if the information 
called for by paragraph (a) is being presented in a proxy or information 
statement, no information need be given respecting any director whose 

term of office as a director will not continue after the meeting to which the 
statement relates. Is Item 401(e) disclosure required with respect to any 
director to whom this Instruction applies? 

Answer: No. Item 401(e) disclosure is not required for any director for 
whom the company is not required to provide Item 401(a) disclosure. [Feb. 

16, 2010] 

Question 116.08 

Withdrawn July 8, 2011 

Question 116.09 

Question: Is a company required to include Item 401(e) information about 
a director's business experience if the director is appointed by holders of a 
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class of preferred stock? 

Answer: Yes. In this situation, the company may either provide the same 
information about this director as it would directors nominated by the board 
or disclose that the preferred shareholder has advised the company that the 

shareholder has appointed this director because of [the Item 401(e) 
information provided to the company by the shareholder that the company 
would then include in its filing]. [Mar. 4, 2011] 

Question 116.10 

Question: Pursuant to Instruction 3 of Item 401(a), an issuer omits from 
its proxy statement Item 401(a) and Item 401(e) information with respect 

to directors whose terms will not continue after the annual shareholders' 
meeting. Is this information nevertheless required to be included in a Form 
10-K that incorporates its Part III information by reference from the proxy 
statement? 

Answer: No. If an issuer provides its Form 10-K, Part III information by 
incorporation by reference from the proxy statement and the issuer files its 

definitive proxy statement within 120 days of its fiscal year-end, then the 
issuer may rely on Instruction 3 to Item 401(a) to omit, from both the 
proxy statement and the Form 10-K, Item 401(a) and Item 401(e) 
information with respect to directors whose terms will not continue after the 

annual shareholders' meeting. If an issuer includes Item 401(a) and Item 
401(e) information directly in Part III of Form 10-K, the issuer must provide 
such information about all current directors, including those directors whose 

terms will not continue after the annual shareholders' meeting. [July 8, 
2011]  

Section 117. Item 402(a) — Executive Compensation; General 

Question 117.01 

Question: When a company that is in the process of restating its financial 

statements has not filed its Form 10-K for the fiscal year ended December 
31, 2005, must the company comply with the 2006 Executive 
Compensation Rules when it ultimately files the Form 10-K for the fiscal 
year ended December 31, 2005? 

Answer: The company is not required to comply with the 2006 Executive 

Compensation rules in the Form 10-K for the fiscal year ended December 
31, 2005. [Jan. 24, 2007] 

Question 117.02 

Question: If a company files a preliminary proxy statement under 
Exchange Act Rule 14a-6 which omits the executive and director 
compensation disclosure required by Item 402 of Regulation S-K, would the 
staff request a revised preliminary proxy statement and deem that the 10-

calendar day waiting period specified in Rule 14a-6 does not begin to run 
until the required information is filed? 

Answer: Yes. However, given that the executive and director 
compensation rules were substantially revised in 2006, in a situation where 
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a company that is complying with the 2006 rules for the first time files a 

preliminary proxy statement excluding the required executive and director 
compensation disclosure, the staff will not request a revised preliminary 
proxy statement nor deem the 10-calendar day waiting period specified in 
Rule 14a-6 to be tolled, so long as: (1) the omitted executive and director 

compensation disclosure is included in the definitive proxy statement; (2) 
the omitted disclosure does not relate to the matter or matters that caused 
the company to have to file preliminary proxy materials; and (3) the 
omitted disclosure is not otherwise made available to the public prior to the 

filing of the definitive proxy statement. [Feb. 12, 2007] 

Question 117.03 

Question: During 2009, a company recovers (or "claws-back") a portion of 
an executive officer's 2008 bonus. How does this affect the company's 2009 
Item 402 disclosure for that executive officer? 

Answer: The portion of the 2008 bonus recovered in 2009 should not be 
deducted from 2009 bonus or total compensation for purposes of 
determining, pursuant to Items 402(a)(3)(iii) and (iv), whether the 

executive is a named executive officer for 2009. If the executive is a named 
executive officer for 2009, the Summary Compensation Table should report 
for the 2008 year, in the Bonus column (column (d)) and Total column 
(column (j)), amounts that are adjusted to reflect the "claw-back," with 

footnote disclosure of the amount recovered. As the instruction to Item 402
(b) provides, if "necessary to an understanding of the registrant's 
compensation policies and decisions regarding the named executive 

officers," the Compensation Discussion and Analysis should discuss the 
reasons for the "claw-back" and how the amount recovered was 
determined. [Aug. 14, 2009] 

Question 117.04 

Question: During 2009, a company grants an equity award to an executive 
officer. The same award is forfeited during 2009 because the executive 
officer leaves the company. Should the grant date fair value of this award 

be included for purposes of determining 2009 total compensation and 
identifying 2009 named executive officers? 

Answer: Yes. [Jan. 20, 2010] 

Question 117.05 

Question: A registrant with a calendar fiscal year end has filed a Securities 
Act registration statement (or post-effective amendment) for which it seeks 
effectiveness after December 31, 2009 but before its 2009 Form 10-K is 
due. Must it include Item 402 disclosure for 2009 in the registration 

statement before it can be declared effective? 

Answer: If the registration statement is on Form S-1, then it must include 

Item 402 disclosure for 2009 before it can be declared effective. This is 
because 2009 is the last completed fiscal year. Part I, Item 11(l) of Form S-
1 specifically requires Item 402 information in the registration statement, 

which includes Summary Compensation Table disclosure for each of the 
registrant's last three completed fiscal years and other disclosures for the 
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last completed fiscal year. General Instruction VII of Form S-1, which 
permits a registrant meeting certain requirements to incorporate by 

reference the Item 11 information, does not change this result because the 
registrant has not yet filed its Form 10-K for the most recently completed 
fiscal year. 

On the other hand, Form S-3's information requirements are satisfied by 
incorporating by reference filed and subsequently filed Exchange Act 

documents; for example, there is no specific line item requirement in Form 
S-3 for Item 402 information. Accordingly, a non-automatic shelf 
registration statement on Form S-3 can be declared effective before the 
Form 10-K is due. Securities Act Forms C&DI 123.01 addresses the 

situation in which a company requests effectiveness for a non-automatic 
shelf registration statement on Form S-3 during the period between the 
filing of the Form 10-K and the definitive proxy statement. [Feb. 16, 2010] 

Question 117.06 

Question: An individual who was the company's principal financial officer 
for part of the last completed fiscal year was serving the company as an 
executive officer in a different capacity at the end of that year, and was 

among the company's three most highly compensated executive officers. 
Does the company include this individual as a named executive officer 
pursuant to Item 402(a)(3)(iii), as one of its three most highly 
compensated executive officers other than the principal executive officer 

and principal financial officer who were serving as executive officers at the 
end of the last completed fiscal year? 

Answer: No. The company includes this individual as a named executive 
officer pursuant to Item 402(a)(3)(ii), as an individual who served as 
principal financial officer during the fiscal year. The company identifies its 

three most highly compensated executive officers pursuant to Item 402(a)
(3)(iii) from among individuals serving as executive officers at the end of 
the last completed fiscal year who did not serve as its principal executive 
officer or principal financial officer at any time during that year. [June 4, 

2010] 

Question 117.07 

Question: Item 402(a)(6)(ii) provides that "registrants may omit 

information regarding group life, health, hospitalization, or medical 
reimbursement plans that do not discriminate in scope, terms or operation, 
in favor of executive officers or directors of the registrant and that are 
available generally to all salaried employees." Does this provision also apply 

to a disability plan that satisfies these nondiscrimination conditions? 

Answer: Yes. To the extent that the disability plan provides benefits not 
related to termination of employment, a registrant may rely on Item 402(a)
(6)(ii) to omit information regarding the disability plan. To the extent that 
the disability plan provides benefits related to termination of employment, a 

registrant may rely on Instruction 5 to Item 402(j) to omit information 
regarding the disability plan. [July 8, 2011] 

Section 118. Item 402(b) — Executive Compensation; 

Compensation Discussion and Analysis 
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Question 118.01 

Question: Is the guidance regarding Compensation Discussion and 
Analysis disclosure concerning option grants that is provided in Section 
II.A.2 of Securities Act Release No. 8732A applicable to other forms of 

equity compensation? 

Answer: The same disclosure provisions governing required disclosure 
about option grants also govern disclosure about restricted stock and other 
non-option equity awards. This includes the example of potential material 
information identified in Item 402(b)(2)(iv) of Regulation S-K, which 

indicates that it may be appropriate to discuss how the determination is 
made as to when awards are granted, including awards of equity-based 
compensation such as options. [Jan. 24, 2007] 

Question 118.02 

Question: In presenting Compensation Discussion and Analysis disclosure 
about prior option grant programs, plans or practices, are companies 
required to provide disclosures about programs, plans or practices that 

occurred outside the scope of the information contained in the tables and 
otherwise disclosed pursuant to Item 402 (including periods before and 
after the information contained in the tables and otherwise disclosed 
pursuant to Item 402)? 

Answer: Yes, in certain cases, depending on a company's particular 

circumstances, disclosure may be required as contemplated by Instruction 
2 to Item 402(b) of Regulation S-K. [Jan. 24, 2007] 

Question 118.03 

Question: Are companies required to include disclosure about programs, 
plans or practices relating to option grants in the Compensation Discussion 
and Analysis disclosure for their first fiscal year ending on or after 
December 15, 2006, or is this disclosure only required for future fiscal 

periods? 

Answer: Companies are required to include disclosure about programs, 
plans or practices relating to option grants in the Compensation Discussion 
and Analysis disclosure for fiscal years ending on or after December 15, 
2006, as well as any other periods where necessary as contemplated by 

Instruction 2 to Item 402(b) of Regulation S-K. [Jan. 24, 2007] 

Question 118.04 

Question: How does a company determine if it may omit disclosure of 

performance target levels or other factors or criteria under Instruction 4 to 
Item 402(b)? 

Answer: A company should begin its analysis of whether it is required to 
disclose performance targets by addressing the threshold question of 
materiality in the context of the company's executive compensation policies 

or decisions. If performance targets are not material in this context, the 
company is not required to disclose the performance targets. Whether 
performance targets are material is a facts and circumstances issue, which 
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a company must evaluate in good faith. 

A company may distinguish between qualitative/subjective individual 
performance goals (e.g., effective leadership and communication) and 

quantitative/objective performance goals (e.g., specific revenue or earnings 
targets). There is no requirement that a company provide quantitative 
targets for what are inherently subjective or qualitative assessments — for 
example, how effectively the CEO demonstrated leadership. 

When performance targets are a material element of a company's executive 

compensation policies or decisions, a company may omit targets involving 
confidential trade secrets or confidential commercial or financial information 
only if their disclosure would result in competitive harm. A company should 
use the same standard for evaluating whether target levels (and other 

factors or criteria) may be omitted as it would use when making a 
confidential treatment request under Securities Act Rule 406 or Exchange 
Act Rule 24b-2; however, no confidential treatment request is required to 
be submitted in connection with the omission of a performance target level 

or other factors or criteria. 

To reach a conclusion that disclosure would result in competitive harm, a 

company must undertake a competitive harm analysis taking into account 
its specific facts and circumstances and the nature of the performance 
targets. In the context of the company's industry and competitive 

environment, the company must analyze whether a competitor or 
contractual counterparty could extract from the targets information 
regarding the company's business or business strategy that the competitor 
or counterparty could use to the company's detriment. A company must 

have a reasoned basis for concluding, after consideration of its specific facts 
and circumstances, that the disclosure of the targets would cause it 
competitive harm. The company must make its determination based on the 
established standards for what constitutes confidential commercial or 

financial information, the disclosure of which would cause competitive 
harm. These standards have largely been addressed in case law, including 
National Parks and Conservation Association v. Morton, 498 F.2d 765 (D.C. 
Cir. 1974); National Parks and Conservation Association v. Kleppe, 547 

F.2d 673 (D.C. Cir. 1976); and Critical Mass Energy Project v. NRC, 931 
F.2d 939 (D.C. Cir. 1991), vacated & reh'g en banc granted, 942 F.2d 799 
(D.C. Cir. 1991), grant of summary judgment to agency aff'd en banc, 975 
F.2d 871 (D.C. Cir. 1992). To the extent that a performance target level or 

other factor or criteria otherwise has been disclosed publicly, a company 
cannot rely on Instruction 4 to withhold the information. 

The competitive harm standard is the only basis for omitting performance 
targets if they are a material element of the registrant's executive 
compensation policies or decisions. 

Because Compensation Discussion and Analysis will be subject to staff 
review, a company may be required to demonstrate that withholding target 

information meets the confidential treatment standard, and will be required 
to disclose the information if that standard is not met. Finally, a company 
that relies on Instruction 4 to omit performance targets is required by the 
instruction to discuss how difficult it will be for the executive or how likely it 

will be for the company to achieve the undisclosed target level or other 
factor or criteria. [July 3, 2008] 
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Question 118.05 

Question: Item 402(b)(2)(xiv) provides, as an example of material 
information to be disclosed in the Compensation Discussion and Analysis, 
depending on the facts and circumstances, "[w]hether the registrant 
engaged in any benchmarking of total compensation, or any material 

element of compensation, identifying the benchmark and, if applicable, its 
components (including component companies)." What does "benchmarking" 
mean in this context? 

Answer: In this context, benchmarking generally entails using 
compensation data about other companies as a reference point on which — 

either wholly or in part — to base, justify or provide a framework for a 
compensation decision. It would not include a situation in which a company 
reviews or considers a broad-based third-party survey for a more general 
purpose, such as to obtain a general understanding of current 

compensation practices. [July 3, 2008] 

Question 118.06 [same as Question 133.08] 

Question: Regarding the role of compensation consultants in determining 

or recommending the amount or form of executive and director 
compensation, on what basis should a company differentiate between the 
requirements of Item 407(e)(3)(iii) and Item 402(b)'s Compensation 
Discussion and Analysis disclosure? 

Answer: The information regarding "any role of compensation consultants 

in determining or recommending the amount or form of executive and 
director compensation" required by Item 407(e)(3)(iii) is to be provided as 
part of the company's Item 407(e)(3) compensation committee disclosure. 
See Release 33-8732A at Section V.D, Corporate Governance Disclosure. If 

a compensation consultant plays a material role in the company's 
compensation-setting practices and decisions, then the company should 
discuss that role in the Compensation Discussion and Analysis section. [July 
3, 2008] 

Question 118.07 

Question: In Compensation Discussion and Analysis (CD&A), is a company 
required to discuss executive compensation, including performance target 

levels, to be paid in the current year or in future years? 

Answer: No. The CD&A covers only compensation "awarded to, earned by, 
or paid to the named executive officers." Although Instruction 2 to Item 
402(b) provides that the CD&A should also cover actions regarding 
executive compensation that were taken after the registrant's last fiscal 

year's end, such disclosure requirement is limited to those actions or steps 
that could "affect a fair understanding of the named executive officer's 
compensation for the last fiscal year." [Mar. 4, 2011] 

Question 118.08 

Question: Instruction 5 to Item 402(b) provides that "[d]isclosure of 
target levels that are non-GAAP financial measures will not be subject to 
Regulation G and Item 10(e); however, disclosure must be provided as to 
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how the number is calculated from the registrant's audited financial 

statements." Does this instruction extend to non-GAAP financial information 
that does not relate to the disclosure of target levels, but is nevertheless 
included in Compensation Discussion & Analysis ("CD&A") or other parts of 
the proxy statement - for example, to explain the relationship between pay 

and performance? 

Answer: No. Instruction 5 to Item 402(b) is limited to CD&A disclosure of 
target levels that are non-GAAP financial measures. If non-GAAP financial 
measures are presented in CD&A or in any other part of the proxy 
statement for any other purpose, such as to explain the relationship 

between pay and performance or to justify certain levels or amounts of pay, 
then those non-GAAP financial measures are subject to the requirements of 
Regulation G and Item 10(e) of Regulation S-K. 

In these pay-related circumstances only, the staff will not object if a 
registrant includes the required GAAP reconciliation and other information 

in an annex to the proxy statement, provided the registrant includes a 
prominent cross-reference to such annex. Or, if the non-GAAP financial 
measures are the same as those included in the Form 10-K that is 
incorporating by reference the proxy statement's Item 402 disclosure as 

part of its Part III information, the staff will not object if the registrant 
complies with Regulation G and Item 10(e) by providing a prominent cross-
reference to the pages in the Form 10-K containing the required GAAP 
reconciliation and other information. [July 8, 2011] 

Section 119. Item 402(c) — Executive Compensation; Summary 

Compensation Table 

Question 119.01 

Question: If a person that was not a named executive officer in fiscal 

years 1 and 2 became a named executive officer in fiscal year 3, must 
compensation information be disclosed in the Summary Compensation 
Table for that person for all three fiscal years? 

Answer: No, the compensation information only for fiscal year 3 need be 
provided in the Summary Compensation Table. [Jan. 24, 2007] 

Question 119.02 

Question: Should a discretionary cash bonus that was not based on any 
performance criteria be reported in the Bonus column (column (d)) of the 

Summary Compensation Table pursuant to Item 402(c)(2)(iv) or in the 
Non-equity Incentive Plan Compensation column (column (g)) pursuant to 
Item 402(c)(2)(vii)? 

Answer: The bonus should be reported in the Bonus column (column (d)). 
In order to be reported in the Non-equity Incentive Plan Compensation 
column (column (g)) pursuant to Item 402(c)(2)(vii), the bonus would have 

to be pursuant to a plan providing for compensation intended to serve as 
incentive for performance to occur over a specified period that does not fall 
within the scope of Financial Accounting Standards Board Statement of 

Financial Accounting Standards No. 123 (revised 2004), Share-Based 
Payment ("FAS 123R"). The outcome with respect to the relevant 
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performance target must be substantially uncertain at the time the 
performance target is established and the target is communicated to the 
executives. The length of the performance period is not relevant to this 
analysis, so that a plan serving as an incentive for a period less than a year 

would be considered an incentive plan under Item 402(a)(6)(iii). Further, 
amounts earned under a plan that meets the definition of a non-equity 
incentive plan, but that permits the exercise of negative discretion in 
determining the amounts of bonuses, generally would still be reportable in 

the Non-equity Incentive Plan Compensation column (column (g)). The 
basis for the use of various targets and negative discretion may be material 
information to be disclosed in the Compensation Discussion and Analysis. 
If, in the exercise of discretion, an amount is paid over and above the 

amounts earned by meeting the performance measure in the non-equity 
incentive plan, that amount should be reported in the Bonus column 
(column (d)). [Jan. 24, 2007] 

Question 119.03 

Question: Instruction 2 to Item 402(c)(2)(iii) and (iv) provides that 
companies are to include in the Salary column (column (c)) or the Bonus 
column (column (d) any amount of salary or bonus forgone at the election 

of a named executive officer under which stock, equity-based, or other 
forms of non-cash compensation have been received instead by the named 
executive officer. In a situation where the value of the stock, equity-based 
or other form of non-cash compensation is the same as the amount of 

salary or bonus foregone at the election of the named executive officer, 
does this mean the amounts are only reported in the Salary or Bonus 
column and not in any other column of the Summary Compensation Table? 

Answer: Yes, under Instruction 2 to Item 402(c)(2)(iii) and (iv) the 
amounts should be disclosed in the Salary or Bonus column, as applicable. 

The result would be different if the amount of salary or bonus foregone at 
the election of the named executive officer was less than the value of the 
equity-based compensation received instead of the salary or bonus, or if 
the agreement pursuant to which the named executive officer had the 

option to elect settlement in stock or equity-based compensation was within 
the scope of FAS123R (e.g., the right to stock settlement is embedded in 
the terms of the award). In the former case, the incremental value of an 
equity award would be reported in the Stock Awards or Option Awards 

columns, and in the latter case the award would be reported in the Stock 
Awards or Option Awards columns. In both of these special cases, the 
amounts reported in the Stock Awards and Option Awards columns would 
be the dollar amounts recognized for financial statement reporting purposes 

with respect to the applicable fiscal year, and footnote disclosure should be 
provided regarding the circumstances of the awards. Appropriate disclosure 
about equity-based compensation received instead of salary or bonus must 
be provided in the Grants of Plan-Based Awards Table, the Outstanding 

Equity Awards at Fiscal Year End Table and the Option Exercises and Stock 
Vested Table. [Aug. 8, 2007] 

Question 119.04 

Withdrawn Mar. 1, 2010 

Question 119.05 
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Withdrawn Mar. 1, 2010 

Question 119.06 

Question: Instruction 3 to Item 402(c)(2)(viii) provides that where the 
amount of the change in the actuarial present value of the accumulated 
pension benefit computed pursuant to Item 402(c)(2)(viii)(A) is negative, 

the amount should be disclosed by footnote but should not be reflected in 
the sum reported in the Change in Pension Value and Nonqualified Deferred 
Compensation Earnings column (column (h)). When a company aggregates 
all of the decreases and increases in the value of a named executive 

officer's individual pension plans, should the company subtract negative 
values from positive values or should any individual plan decreases be 
treated as a zero? 

Answer: In applying this instruction, a company may subtract negative 
values when aggregating the changes in the actuarial present values of the 

accumulated benefits under the plans, and apply the "no negative number" 
position of the instruction for the final number after aggregating all plans. 
Under this approach, if one plan had a $500 increase and another plan had 
a $200 decrease, then the net change in the actuarial present value of the 

accumulated pension benefits would be $300. [Jan. 24, 2007] 

Question 119.07 

Question: Item 402(c)(2)(ix)(A) and Instruction 4 to that item require a 

company to report as "All Other Compensation" perquisites and personal 
benefits if the total amount exceeds $10,000, and to identify each such 
item by type, regardless of the amount. If the $10,000 threshold is 
otherwise exceeded, must a company list by type those perquisites and 

personal benefits as to which there was no aggregate incremental cost to 
the company, or as to which the executive officer fully reimbursed the 
company for such cost? 

Answer: If a perquisite or other personal benefit has no aggregate 
incremental cost, it must still be separately identified by type. Any item for 

which an executive officer has actually fully reimbursed the company should 
not be considered a perquisite or other personal benefit and therefore need 
not be separately identified by type. In this regard, for example, if a 
company pays for country club annual dues as well as for meals and 

incidentals and an executive officer reimburses the cost of meals and 
incidentals, then the company need not report meals and incidentals as 
perquisites, although it would continue to report the country club annual 
dues. If there was no such reimbursement, then the company would need 

to also report the meals and incidentals as perquisites. [July 3, 2008] 

Question 119.08 

Question: Item 402(c)(2)(ix)(C) indicates that stock purchased at a 
discount needs to be disclosed unless that discount is available generally to 
all security holders or to all salaried employees. The compensation cost, if 
any, is computed in accordance with FAS 123R. Footnote 221 to Securities 

Act Release No. 8732A seems to indicate that sometimes under FAS 123R 
there is no compensation cost. Does the footnote indicate that 423 plans 
must be disclosed? 
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Answer: No. Typically 423 plans need to be broad based and non-

discriminatory to qualify for preferential tax treatment, which would be 
within the exception, even if they require some minimum of work hours — 
such as 10 hours a week — in order to be in the plan or the discount is 
larger than the 5% example in the footnote. The footnote explains that 

even if there is some discount, there may not be compensation cost under 
the accounting standard. [Jan. 24, 2007] 

Question 119.09 

Question: Item 402(c)(2)(ix)(G) requires disclosure of the dollar value of 
any dividends when those amounts were not factored into the grant date 
fair value required to be reported in the Grants of Plan-Based Awards Table. 
With regard to the treatment of dividends, dividend equivalents or other 

earnings on equity awards, is disclosure required in the All Other 
Compensation column (column (i)) if disclosure was not previously provided 
in the Grants of Plan-Based Awards Table for that named executive officer? 

Answer: The company should analyze whether the dividends, dividend 
equivalents or other earnings would have been factored into the grant date 

fair value in accordance with FAS 123R. In this regard, the disclosure turns 
on how the rights to the dividends are structured and whether or not that 
brings them within the scope of FAS 123R for the purpose of the grant date 
fair value calculation. [Jan. 24, 2007] 

Question 119.10 

Question: Are deferred compensation payouts, lump sum distributions 
under Section 401(k) plans and earnings on 401(k) plans required to be 

disclosed in the Summary Compensation Table? 

Answer: Non-qualified deferred compensation payouts are not disclosed in 
the Summary Compensation Table, but are rather disclosed in the 
Aggregate Withdrawals/ Distributions column (column (e)) of the 
Nonqualified Deferred Compensation Table. Lump sum distributions from 

401(k) plans are not disclosed in the Summary Compensation Table, 
because the compensation that was deferred into the 401(k) plan was 
already disclosed in the Summary Compensation Table, as would be any 
company matching contributions. Earnings on 401(k) plans are not 

disclosed in the Summary Compensation Table because the disclosure 
requirement only extends to above-market or preferential earnings on non-
qualified deferred compensation. [Jan. 24, 2007] 

Question 119.11 

Withdrawn Mar. 1, 2010 

Question 119.12 

Withdrawn Mar. 1, 2010 

Question 119.13 

Question: Item 402(c)(2)(ix)(D) requires disclosure in the "All Other 
Compensation" column of the amount paid or accrued to any named 
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executive officer pursuant to any plan or arrangement in connection with 
any termination of such executive officer's employment with the company 

or its subsidiaries, or a change in control of the company. For this purpose, 
what standard applies for determining whether such an amount is 
reportable because it is accrued? 

Answer: Instruction 5 to Item 402(c)(2)(ix) states that for purposes of 
Item 402(c)(2)(ix)(D) an accrued amount is an amount for which payment 
has become due. If the named executive officer's performance necessary to 

earn an amount is complete, it is an amount that should be disclosed. For 
example, if the named executive officer has completed all performance to 
earn an amount, but payment is subject to a six-month deferral in order to 

comply with Internal Revenue Code Section 409A, the amount would be an 
accrued amount subject to Item 402(c)(2)(ix)(D) disclosure. In contrast, if 
an amount will be payable two years after a termination event if the named 
executive officer cooperates with (or complies with a covenant not to 

compete with) the company during that period, the amount is not 
reportable under Item 402(c)(2)(ix)(D) because the executive officer's 
performance is still necessary for the payment to become due. As noted in 
Footnote 217 to Securities Act Release No. 8732A, such amounts that are 

payable in the future, as well as amounts reportable under Item 402(c)(2)
(ix)(D), are reportable under Item 402(j). [Aug. 8, 2007] 

Question 119.14 

Question: Where the instructions to the Summary Compensation Table 
requiring footnote disclosure do not specifically limit the footnote disclosure 
to compensation for the company's last fiscal year, as do Instructions 3 and 
4 to Item 402(c)(2)(ix), must the footnote disclosure cover the other years 

reported in the Summary Compensation Table? 

Answer: If the instruction does not specifically limit footnote disclosure to 
compensation for the company's last fiscal year, footnote disclosure for the 
other years reported in the Summary Compensation Table would be 
required only if it is material to an investor's understanding of the 

compensation reported in the Summary Compensation Table for the 
company's last fiscal year. [July 3, 2008] 

Question 119.15 

Withdrawn Mar. 1, 2010 

Question 119.16 

Question: May a company provide the assumption information required by 

Instruction 1 to Item 402(c)(2)(v) and (vi) for equity awards granted in the 
company's most recent fiscal year by reference to the Grants of Plan-Based 
Awards Table if the company chooses to report that assumption information 
in that table? 

Answer: Yes. [Mar. 1, 2010] 

Question 119.17 

Question: In 2008, a company enters into a retention agreement in which 
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it agrees to pay the CEO a cash retention bonus, conditioned on the CEO 
remaining employed by the company through December 31, 2010. The 
cash retention bonus is not a non-equity incentive plan award, as defined in 

Item 402(a)(6)(iii). When is the cash retention bonus reportable in the 
company's Summary Compensation Table? When should it be discussed in 
Compensation Discussion and Analysis? 

Answer: The cash retention bonus is reportable in the Summary 
Compensation Table for the year in which the performance condition has 
been satisfied. The same analysis applies to any interest the company is 

obligated to pay on the cash retention bonus, assuming the interest is not 
payable unless and until the performance condition has been satisfied. 
Before the performance condition has been satisfied, Instruction 4 to Item 
402(c) would not require it to be reported in the Summary Compensation 

Table as a bonus that has been earned but deferred, and the bonus would 
not be reportable in the Nonqualified Deferred Compensation Table. 
However, the company should discuss the cash retention bonus in its 

Compensation Discussion and Analysis for 2008 and subsequent years 
through completion of the performance necessary to earn it. [July 3, 2008] 

Question 119.18 

Question: A person who was a named executive officer in year 1, but not 
in year 2, will again be a named executive officer in year 3. Must 
compensation information for this person be disclosed in the Summary 
Compensation Table for all three fiscal years? 

Answer: Yes. [May 29, 2009] 

Question 119.19 

Question: A person who is a named executive officer for year 1 is entitled 
to a gross-up payment in respect of taxes on perquisites or other 

compensation provided during the year. The tax gross-up payment is not 
payable by the company until year 2. Is the tax gross-up payment 
reportable in the Summary Compensation Table in year 1? 

Answer: Yes. To provide investors with a clearer view of all costs to the 
company associated with providing the perquisites or other compensation 
for which tax gross-up payments are being made, Item 402(c)(2)(ix)(B) 

disclosure of the tax gross-up payment should be included in the Summary 
Compensation Table for the same year as the related perquisites or other 
compensation. [May 29, 2009] 

Question 119.20 

Question: Instruction 3 to the Stock Awards and Option Awards columns 
specifies that the value reported for awards subject to performance 

conditions excludes the effect of estimated forfeitures. Does the grant date 
fair value reported for awards subject to time-based vesting also exclude 
the effect of estimated forfeitures? 

Answer: Yes. The amount to be reported is the grant date fair value. FASB 
ASC Paragraph 718-10-30-27 provides, in relevant part, that "service 
conditions that affect vesting are not reflected in estimating the fair value 
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of an award at the grant date because those conditions are restrictions that 
stem from the forfeitability of instruments to which employees have not yet 
earned the right." [Jan. 20, 2010] 

Question 119.21 

Question: In April 2010, a company grants an equity award to an 
executive officer, and the terms of the award do not provide for 
acceleration of vesting if the executive officer leaves the company. The 

grant date fair value of the award is $1,000. In November 2010, the 
executive officer will leave the company, and the company modifies the 
officer's same equity award to provide for acceleration of vesting upon 
departure. The fair value of the modified award, computed under FASB ASC 

Topic 718, is $800, reflecting a decline in the company's stock price. What 
dollar amount is included in 2010 total compensation for purposes of 
identifying 2010 named executive officers and reported in the executive 
officer's 2010 stock column with respect to this award if he will be a named 

executive officer? How would the company report the equity award if the 
award modification and executive's departure occur in 2011? 

Answer: Consistent with Instruction 2 to Item 402(c)(2)(v) and (vi), the 
incremental fair value of the modified award, computed as of the 
modification date in accordance with FASB ASC Topic 718, as well as the 

grant date fair value of the original award must be reported in the 2010 
stock column. Applying the guidance in paragraph 55-116 of FASB ASC 
Section 718-20-55, incremental fair value is computed as follows: the fair 
value of the modified award at the date of modification minus the fair value 

of the original award at the date of modification equals the incremental fair 
value of the modified award. In this fact pattern, the fair value of the 
original award at the date of modification is zero, because the executive 
officer left the company in November and the original award would not have 

vested. Therefore, the incremental fair value of the modified award is $800. 
As a result, the total amount reported is $1,800, which reflects the two 
compensation decisions the company made for this award in 2010. The 
same amount is included in 2010 total compensation for purposes of 

identifying the company's 2010 named executive officers pursuant to Items 
402(a)(3)(iii) and (iv). 

If the award modification and executive's departure occur in 2011, the 
company would report $1,000 in the 2010 stock column for the grant date 
fair value of the original award. In the 2011 stock column, the company 

would report $800 for the incremental fair value of the modified award. 
[Feb. 16, 2010] 

Question 119.22 

Question: During 2010, a company grants an annual incentive plan award 
to a named executive officer. Because no right to stock settlement is 
embedded in the terms of the award, the award is not within the scope of 
FASB ASC Topic 718. Therefore, it is a non-equity incentive plan award as 

defined in Rule 402(a)(6)(iii). The named executive officer elects to receive 
the award in stock. Instruction 2 to Item 402(c)(2)(iii) and (iv) does not 
apply because the award is an incentive plan award rather than a bonus. 
Should the company report the award in the stock awards column (column 

(e)) or in the non-equity incentive plan award column (column (g)) in its 
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2010 Summary Compensation Table? How should the award be reported in 
the Grants of Plan-Based Awards Table? 

Answer: The company should report the award in the non-equity incentive 
plan award column (column (g)) of the Summary Compensation Table, 
reflecting the compensation the company awarded, with footnote disclosure 

of the stock settlement. Similarly, in the Grants of Plan-Based Awards 
Table, the company should report the award in the estimated future 
payouts under non-equity incentive plan awards columns (columns (c)-(e)). 

The stock received upon settlement should not also be reported in the 
Grants of Plan-Based Awards Table because that would double count the 
award. [Feb. 16, 2010] 

Question 119.23 

Question: During 2010, a company grants annual incentive plan awards to 
its named executive officers. The awards permit the named executive 
officers to elect payment of the award for 2010 performance in company 

stock rather than cash, with the election to be made during the first 90 
days of 2010. Such company stock will have a grant date fair value equal to 
110% of the award that would be paid in cash. One named executive officer 
elects stock payment, and the others do not. How is the award reported for 

the named executive officer who elects stock payment? How is the award 
reported for the named executive officers who receive cash payment? 

Answer: For the named executive officer who elects stock payment, the 
award is reported in the 2010 Summary Compensation Table and Grants of 
Plan-Based Awards Table as an equity incentive award. This is the case 

even if the amount of the award is not determined until early 2011 because 
all company decisions necessary to determine the value of the award are 
made in 2010. For the named executive officers who receive cash payment, 
the award is reported in the 2010 Summary Compensation Table and 

Grants of Plan-Based Awards Table as a non-equity incentive plan award. 
[Feb. 16, 2010] 

Question 119.24 

Question: In 2010, a company grants an executive officer an equity 
incentive plan award with a three-year performance period that begins in 
2010. The equity incentive plan allows the compensation committee to 
exercise its discretion to reduce the amount earned pursuant to the award, 

consistent with Section 162(m) of the Internal Revenue Code. Under FASB 
ASC Topic 718, the fact that the compensation committee has the right to 
exercise "negative" discretion may cause, in certain circumstances, the 
grant date of the award to be deferred until the end of the three-year 

performance period, after the compensation committee has determined 
whether to exercise its negative discretion. If so, when and how should this 
award be reported in the Summary Compensation Table and Grants of Plan-
Based Awards Table? In what year should this award be included in total 

compensation for purposes of determining if the executive officer is a 
named executive officer? 

Answer: Use of grant date fair value reporting in Item 402 generally 
assumes that, as stated in FASB ASC Topic 718, “[t]he service inception 
date usually is the grant date.” The service inception date may precede the 
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grant date, however, if the equity incentive plan award is authorized but 
service begins before a mutual understanding of the key terms and 
conditions is reached. In a situation in which the compensation committee’s 

right to exercise “negative” discretion may preclude, in certain 
circumstances, a grant date for the award during the year in which the 
compensation committee communicated the terms of the award and 
performance targets to the executive officer and in which the service 

inception date begins, the award should be reported in the Summary 
Compensation Table and Grants of Plan-Based Awards Table as 
compensation for the year in which the service inception date begins. 
Notwithstanding the accounting treatment for the award, reporting the 

award in this manner better reflects the compensation committee’s 
decisions with respect to the award. The amount reported in both tables 
should be the fair value of the award at the service inception date, based 
upon the then-probable outcome of the performance conditions. This same 

amount should be included in total compensation for purposes of 
determining whether the executive officer is a named executive officer for 
the year in which the service inception date occurs. [Mar. 1, 2010] 

Question 119.25 

Question: A company grants annual non-equity incentive plan awards to 
its executive officers in January 2010. The awards' performance criteria are 

communicated to the executives at that time and are based on the 
company's financial performance for the year. Executives will not know the 
total amount earned pursuant to the award until the end of the year, when 
the compensation committee can determine whether or to what extent the 

performance criteria have been satisfied. 

After the end of the year, the amounts earned pursuant to the awards are 

determined and communicated to the executive officers. One executive 
decides not to receive any payment of earnings pursuant to the award. For 
that executive, should the award be included in total compensation for 

purposes of determining if the executive is a named executive officer for 
2010? Should the award be reported in the Grants of Plan-Based Awards 
Table and the Summary Compensation Table for 2010? 

Answer: Yes. The executive officer's decision not to accept payment of the 
award does not change the fact that award was granted in and earned for 
services performed during 2010. Accordingly, the grant of the award should 

be included in the Grants of Plan-Based Awards Table, which will reflect the 
compensation committee's decision to grant the award in 2010. The 
earnings pursuant to the award, even though declined, should be included 
in total compensation for purposes of determining if the executive is a 

named executive officer for 2010 and reported in the Summary 
Compensation Table. The company should disclose the executive's decision 
not to accept payment of the award, which it can do either by adding a 

column to the Summary Compensation Table next to column (g), 
"Nonequity Incentive Plan Compensation," reporting the amount of 
nonequity incentive plan compensation declined, or by providing footnote 
disclosure to the Summary Compensation Table. Moreover, in 

Compensation Discussion and Analysis, the company should consider 
discussing the effect, if any, of the executive's decision on how the 
company structures and implements compensation to reflect performance. 
[Mar. 12, 2010] 
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Question 119.26 

Question: A company has a practice of granting discretionary bonuses to 
its executive officers. Before the board of directors takes action to grant 

such bonuses for 2010, an executive officer advises the board that she will 
not accept a bonus for 2010. Should the company report in column (d) of 
the Summary Compensation Table the bonus award it would have granted 
her and include that amount in total compensation for purposes of 

determining if she is a named executive officer for 2010? 

Answer: No, because the executive declined the bonus before it was 

granted, and therefore, no bonus was granted. [Mar. 12, 2010] 

Question 119.27 

Question: In 2010, Company A acquires Company B and, as part of the 
merger consideration, agrees to assume all outstanding Company B 
options. The Company B options have not been modified other than to 
adjust the exercise price to reflect the merger exchange ratio. For Company 

B executives who are now Company A executives: Should the Company B 
options that were granted in 2010 be included in total compensation for 
purposes of determining if an executive is a named executive officer of 
Company A for 2010 and reported in the Summary Compensation Table 

and Grants of Plan-Based Awards Table for 2010? Should Company A report 
the Company B options in its Outstanding Equity Awards at Fiscal Year-End 
Table and Options Exercised and Stock Vested Table, as applicable, for 
2010 and in subsequent years? 

Answer: Because the assumed Company B options are part of the merger 
consideration, they do not reflect any 2010 executive compensation 

decisions by Company A. Therefore, Company A should not include 
Company B options granted in 2010 in total compensation for purposes of 
determining its 2010 named executive officers, and should not report the 

Company B options in its 2010 Summary Compensation Table and Grants 
of Plan-Based Awards Table. Because the Company B options are now 
Company A options, Company A should report them in its Outstanding 
Equity Awards at Fiscal Year-End Table and Options Exercised and Stock 

Vested Table, as applicable, for 2010 and subsequent years, with footnote 
disclosure describing the assumption of Company B options. [June 4, 2010] 

Question 119.28 

Question: At the beginning of Year 1, the compensation committee sets 
the threshold, target and maximum levels for the number of shares that 
may be earned for Year 1 under the company's performance-based equity 
incentive plan. Incentive awards are paid in the form of restricted shares, 

which are issued early in Year 2 after the compensation committee has 
certified the company's Year 1 performance results. Can the amount 
reported in the Stock Awards column reflect the grant date fair value of the 
number of restricted shares actually issued for Year 1, rather than the 

amount that reflects the probable outcome of the performance conditions 
as of the grant date, as prescribed by Instruction 3 to Item 402(c)(2)(v) 
and (vi)? 

Answer: No. The grant date fair value for stock and option awards subject 

Page 29 of 80Compliance and Disclosure Interpretations: Regulation S-K

1/7/2013http://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm



to performance conditions must be reported based on the probable 
outcome of the performance conditions as of the grant date, even if the 
actual outcome of the performance conditions - and therefore, the number 

of restricted shares actually awarded for Year 1 - is known by the time of 
the filing of the proxy statement. [July 8, 2011] 

Section 120. Item 402(d) — Executive Compensation; Grants of 

Plan-Based Awards Table 

Question 120.01 

Question: If an equity incentive plan award is denominated in dollars, but 
payable in stock, how is it disclosed in the Grants of Plan-Based Awards 
Table since the headings for equity-based awards (columns (f), (g) and (h)) 

only refer to numbers and not dollars? 

Answer: The award should be disclosed in the Grants of Plan-Based 
Awards Table by including the dollar value and a footnote to explain that it 
will be paid out in stock in the form of whatever number of shares that 
amount translates into at the time of the payout. In this limited 

circumstance, and if all the awards in this column are structured in this 
manner, it is acceptable to change the captions for columns (f) through (h) 
to show "($)" instead of "(#)." [Aug. 8, 2007] 

Question 120.02 

Question: If all of the non-equity incentive plan awards were made for 
annual plans, where the awards have already been earned, may the 
company change the heading over columns (c), (d) and (e) of the Grants of 

Plan-Based Awards Table that refers to "Estimated future payouts under 
non-equity incentive plan awards?" 

Answer: Yes, if the awards were made in the same year they were earned 
and the earned amounts are therefore disclosed in the Summary 
Compensation Table, the heading over columns (c), (d) and (e) may be 

changed to "Estimated possible payouts under non-equity incentive plan 
awards." [Jan. 24, 2007] 

Question 120.03 

Renumbered as Question 122.04 

Question 120.04 

Renumbered as Question 122.05 

Question 120.05 

Withdrawn Mar. 1, 2010 

Question 120.06 

Question: Under a long-term incentive plan, a named executive officer 
receives an award for a target number of shares at the start of a three-year 
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period, with one-third of this amount allocated to each of three single-year 
performance periods. How is grant date fair value determined for purposes 
of the disclosure required in column (l) of the table? 

Answer: The grant date and grant date fair value are determined as 
provided in FAS 123R. Under paragraph A. 67 of FAS 123R, if all of the 

annual performance targets are set at the start of the three-year period, 
that is the grant date for the entire award. The grant date fair value for all 
three tranches of the award would be measured at that time, and would be 
reported in column (l). If each annual performance target is set at the start 

of each respective single-year performance period, however, paragraph 
A.68 of FAS 123R provides that each of those dates is a separate grant date 
for purposes of measuring the grant date fair value of the respective 
tranche. In this circumstance, only the grant date fair value for the first 

year's performance period would be measured and reported in column (l). 
[May 29, 2009] 

Question 120.07 

Question: During the fiscal year, an outstanding equity incentive plan 
award held by a named executive officer is amended or otherwise modified, 
resulting in incremental fair value under FAS 123R. Must the incremental 

fair value be reported in column (l) of the table? 

Answer: Yes. This is required by Item 402(d)(2)(viii) and Instruction 7 to 

Item 402(d). [May 29, 2009] 

Section 121. Item 402(e) — Executive Compensation; Narrative 

Disclosure to Summary Compensation Table and Grants of Plan-

Based Awards Table 

None 

Section 122. Item 402(f) — Executive Compensation; Outstanding 

Equity Awards at Fiscal Year-End Table 

Question 122.01 

Question: A company has an equity incentive plan pursuant to which it 
grants awards that will vest, if at all, based on total shareholder return over 
a 3-year period. Awards were granted in 2005 ("2005 Awards") and will 

vest based on the company's total shareholder return from 1/1/05 through 
12/31/07. 2006 was the second year of the 3-year performance period. 
Performance during 2005 was well above the maximum level. Performance 
during 2006 was below the threshold level. The combined performance for 

2005 and 2006 would result in a payout at target if the performance period 
had ended on 12/31/06. Is it permissible to base disclosure on the actual 
multi-year performance to date (through the end of the last completed 

fiscal year)? 

Answer: Yes. The number of shares or units reported in columns (d) or (i), 

and the payout value reported in column (j), should be based on achieving 
threshold performance goals, except that if performance during the last 
completed fiscal year (or, if the payout is based on performance to occur 
over more than one year, the last completed fiscal years over which 
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performance is measured) has exceeded the threshold, the disclosure shall 

be based on the next higher performance measure (target or maximum) 
that exceeds the last completed fiscal year's performance (or, if the payout 
is based on performance to occur over more than one year, the last 
completed fiscal years over which performance is measured). [Aug. 8, 

2007] 

Question 122.02 

Question: Instruction 2 to Item 402(f)(2) requires footnote disclosure of 
the vesting dates of the awards reported in the Outstanding Equity Awards 
at Fiscal Year-End Table. Can a company comply with this instruction by 
including a column in this table showing the grant date of each award 

reported and including a statement of the standard vesting schedule that 
applies to the reported awards? 

Answer: Yes, provided, however, that if there is any different vesting 
schedule applicable to any of the awards, then the table would also need to 
include disclosure about any such vesting schedule. [July 3, 2008] 

Question 122.03 

Question: A company's performance-based restricted stock unit ("RSU") 
plan measures performance over a three-year period. After the end of the 

three-year performance period (2007-2009), the compensation committee 
will evaluate performance to determine the number of RSUs earned by the 
named executive officers. The named executive officers must remain 
employed by the company for a subsequent two-year service-based vesting 

period (2010-2011). Upon completion of service-based vesting, the 
company will pay the named executive officers the shares underlying the 
RSUs. In the Outstanding Equity Awards at Fiscal Year-End Table for fiscal 
year 2009, how should information about the shares underlying the RSUs 

be reported? 

Answer: The number of shares reported should be based on the actual 

number of shares underlying the RSUs that were earned at the end of the 
three-year performance period. This is the case even if this number will be 
determined after the 2009 fiscal year end. The shares should not be 
reported in columns (i) and (j) because they are no longer subject to 

performance-based conditions. Instead, the shares should be reported in 
columns (g) and (h) because they are subject to service-based vesting. 
[May 29, 2009] 

Question 122.04 

Question: Should a company include in the Outstanding Equity Awards at 
Fiscal Year-End Table in-kind earnings on restricted stock awards that have 

earned share dividends or share dividend equivalents? 

Answer: Yes. Outstanding in-kind earnings at the end of the fiscal year 

should be included in the table. However, in-kind earnings that vested 
during the fiscal year, or in-kind earnings that are already vested when the 
dividends are declared, instead should be reported in the Option Exercises 

and Stock Vested Table under Item 402(g) of Regulation S-K. [Jan. 24, 
2007] 
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Question 122.05 

Question: Instruction 3 to Item 402(f)(2) states that the issuer should 

report the market value of equity incentive plan awards using the closing 
market price at the end of the last completed fiscal year. The next 
sentence, however, states that the number of shares or units reported 
should be based on achieving threshold performance goals, "except that if 

the previous fiscal year's performance" has exceeded the threshold, 
disclosure is based on the next higher measure. Is the "previous fiscal year" 
the same year as the last completed fiscal year, or the year that preceded 
the last completed fiscal year? 

Answer: For this purpose, the "previous fiscal year" means the same year 
as the "last completed fiscal year." [Aug. 8, 2007] 

Section 123. Item 402(g) — Executive Compensation; Option 

Exercises and Stock Vested Table 

Question 123.01 

Question: When reporting on the exercise or settlement of a stock 

appreciation right in the Number of Shares Acquired on Exercise column 
(column (b)) of the Option Exercises and Stock Vested Table, should a 
company report the net number of shares received upon exercise, or the 
gross number of shares underlying the exercised stock appreciation right? 

Answer: As would be the case with the cashless exercise of options, the 

total number of shares underlying the exercised stock appreciation right 
should be reported in column (b), rather than just the amount representing 
the increase of the stock price since the grant of the award. A footnote or 
narrative accompanying the table could explain and quantify the net 

number of shares received. [Jan. 24, 2007] 

Section 124. Item 402(h) — Executive Compensation; Pension 

Benefits 

Question 124.01 

Question: Instruction 2 to Item 402(h)(2) indicates that the company 
must use the same assumptions used for financial reporting purposes under 
generally accepted accounting principles, except for the retirement age 
assumption, when computing the actuarial present value of a named 

executive officer's accumulated benefit under each pension plan. May the 
company deviate from the assumptions used for accounting purposes given 
the individual circumstances of the named executive officer or the plan? 

Answer: No. [Jan. 24, 2007] 

Question 124.02 

Question: Instruction 2 to Item 402(h)(2) specifies that in calculating the 
actuarial present value of a named executive officer's accumulated pension 
benefits, the assumed retirement age is to be the normal retirement age as 

defined in the plan, or, if not defined, the earliest time at which the named 
executive officer may retire without any benefit reduction. While many 
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plans have a specifically defined retirement age, some plans also have a 
provision that allows participants to retire at an earlier age without any 

benefit reduction. In this case, which age should the company use in 
making its calculation? 

Answer: When a plan has a stated "normal" retirement age and also a 
younger age at which retirement benefits may be received without any 
reduction in benefits, the younger age should be used for determining 

pension benefits. The older age may be included as an additional column. 
[Jan. 24, 2007] 

Question 124.03 

Question: How do you measure the actuarial present value of the 
accumulated benefit of a pension plan in the situation where a particular 
benefit is earned at a specified age? For instance, if a named executive 
officer at age 40 is granted an award if he stays with his company until age 

60, how should the company measure this benefit when the executive is 
age 50 and the normal retirement age under the plan is age 65? 

Answer: The computation should be based on the accumulated benefit as 
of the pension measurement date, assuming that the named executive 
continues to live and will work at the company until retirement and thus will 

reach age 60 and receive the award. [Jan. 24, 2007] 

Question 124.04 

Question: Should assumptions regarding pre-retirement decrements be 

factored into the calculation of the actuarial present value of a named 
executive officer's accumulated benefit under a pension plan? 

Answer: For purposes of calculating the actuarial present value for the 
Pension Benefits Table, the registrant should assume that each named 
executive officer will live to and retire at the plan's normal retirement age 
(or the earlier retirement age if the named executive officer may retire with 

unreduced benefits) and ignore for the purposes of the calculations what 
actuaries refer to as pre-retirement decrements. Therefore, the 
assumptions used for financial statement reporting purposes that should be 

used for calculating the actuarial present value are the discount rate, the 
lump sum interest rate (if applicable), post-retirement mortality, and 
payment distribution assumptions. Any contingent benefits arising upon 
death, early retirement or other termination of employment events should 

be disclosed in the post-employment narrative disclosure required under 
Item 402(j) of Regulation S-K. [Jan. 24, 2007] 

Question 124.05 

Question: A cash balance pension plan is a defined benefit plan in which 
the retiree's benefits may be determined by the amount represented in a 
hypothetical "account" for that participant. The "accrued benefit" is the 
amount credited to a participant's cash balance account as of any date, 

which the participant has the right to receive as a lump sum upon 
termination of employment. Can a company report, as the present value of 
the accumulated benefit for a cash balance plan, the "accrued benefit"? 
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Answer: No. The same as for other defined benefit plans, the amount 

disclosable in the Pension Benefits Table as the present value of 
accumulated benefit for a cash balance plan is the actuarial present value of 
the named executive officer's accumulated benefit under the plan, 
computed as of the same plan measurement date used for purposes of the 

company's audited financial statements for the last completed fiscal year. 
[Aug. 8, 2007] 

Section 125. Item 402(i) — Executive Compensation; Nonqualified 

Defined Contribution and Other Nonqualified Deferred 

Compensation Plans 

Question 125.01 

Question: The instruction to Item 402(i)(2) of Regulation S-K requires 
footnote disclosure quantifying the extent to which amounts reported in the 

table were reported as compensation in the Summary Compensation Table 
in the last completed fiscal year and in previous fiscal years. What should 
be noted by footnote when amounts were not previously reported (either 
because of the transition guidance in Securities Act Release No. 8732A or 

when a named executive officer appears in the table for the first time)? 

Answer: The purpose of the instruction is to facilitate an understanding 
that non-qualified deferred compensation is reported elsewhere within the 
executive compensation disclosure over time. Amounts only need to be 
disclosed by footnote if they were actually previously reported in the 

Summary Compensation Table. [Jan. 24, 2007] 

Question 125.02 

Question: Item 402(i)(2)(iv) requires disclosure of the dollar amount of 

aggregate interest or other earnings accrued during the registrant's last 
fiscal year. What items, other than interest, are "earnings" for this purpose? 

Answer: "Earnings" include dividends, stock price appreciation (or 
depreciation), and other similar items. The purpose of the table is to show 
changes in the aggregate account balance at fiscal year end for each named 

executive officer. Thus, "earnings" should encompass any increase or 
decrease in the account balance during the last completed fiscal year that is 
not attributable to contributions, withdrawals or distributions during the 
year. [Aug. 8, 2007] 

Question 125.03 

Question: Item 402(i)(1) calls for the Nonqualified Deferred Compensation 
Plan Table to provide the specified information "with respect to each 

defined contribution or other plan that provides for the deferral of 
compensation on a basis that is not tax-qualified." Does this item mean 
that this information should be provided on a plan-by-plan basis? 

Answer: Yes. [July 3, 2008] 

Question 125.04 

Question: Item 402(i)(2)(iii) calls for disclosure of aggregate company 
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contributions to each nonqualified deferred compensation plan during the 
company's last fiscal year. For an excess plan related to a qualified plan, 
the contributions earned in 2008, which are reportable in the All Other 

Compensation column of the 2008 Summary Compensation Table, are not 
credited to the executive's account until January 2009. Are those 
contributions considered company contributions "during" 2008? 

Answer: Yes. [July 3, 2008] 

Question 125.05 

Question: An equity award has vested, and the plan under which it was 
granted provides for the deferral of its receipt. Item 402(i)(1) calls for the 
Nonqualified Deferred Compensation Plan Table to provide the specified 
information "with respect to each defined contribution or other plan that 

provides for the deferral of compensation on a basis that is not tax-
qualified." Does this item require the deferred receipt of the vested equity 
award to be included in the Nonqualified Deferred Compensation Plan 

Table? 

Answer: Yes. This is the case whether the deferral is at the election of the 

named executive officer or pursuant to the terms of the equity award or 
plan. [Aug. 14, 2009] 

Section 126. Item 402(j) — Executive Compensation; Potential 

Payments Upon Termination or Change-in-Control 

Question 126.01 

Question: In the event that options are accelerated upon a termination or 
change-in- control, for purposes of Item 402(j) disclosure should the value 
of the accelerated options be calculated using the "spread" between 

exercise and market price (as of fiscal year end) or the FAS 123R value 
recognized in connection with the acceleration? 

Answer: For purposes of Item 402(j), the company should use the 
"spread" to calculate the value of the award. Since Item 402(j) requires 
quantification of what a named executive officer would have received 

assuming the event took place on the last business day of the registrant's 
last completed fiscal year, disclosure of the "spread" at that date is 
consistent with Instruction 1 to 402(j), which prescribes using the closing 
market price per share of the registrant's securities on last business day of 

the registrant's last completed fiscal year. [Aug. 8, 2007] 

Question 126.02 

Question: A company's employee stock option plan provides for full and 

immediate vesting of all outstanding unvested awards upon a change-in-
control of the company and this provision is included in each option 
recipient's award agreement (whether the recipient is an executive officer 
or an employee). Instruction 5 to Item 402(j) provides that a company 

need not provide information with respect to contracts, agreements, plans, 
or arrangements to the extent they are available generally to all salaried 
employees and do not discriminate in scope, terms, or operation, in favor of 
executive officers of the company. Can the company rely on Instruction 5 to 
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omit disclosure of these awards when quantifying the estimated payments 
and benefits that would be provided to named executive officers upon a 
change-in-control? 

Answer: No. The Instruction 5 standard that the "scope" of arrangements 
not discriminate in favor of executive officers would not be satisfied where 

the option awards to executives are in amounts greater than those provided 
to all salaried employees. [Aug. 8, 2007] 

Section 127. Item 402(k) — Executive Compensation; 

Compensation of Directors 

Question 127.01 

Question: Is director compensation disclosure required under Item 402(k) 
of Regulation S-K for a person who served as a director for part of the last 
completed fiscal year, even if the person was no longer a director at the 

end of the last completed fiscal year? 

Answer: Yes. If a person served as a director during any part of the last 

completed fiscal year the person must be included in the Director 
Compensation Table. [Jan. 24, 2007] 

Question 127.02 

Question: Is director compensation disclosure required under Item 402(k) 
of Regulation S-K for a person who served as a director during the last 
completed fiscal year but will not stand for re-election the next year? 

Answer: Yes. If a person served as a director during any part of the last 
completed fiscal year the person must be included in the Director 

Compensation Table. [Jan. 24, 2007] 

Question 127.03 

Question: Does the Instruction to Item 402(k)(2)(iii) and (iv) require 

footnote disclosure, for each director, of the grant date fair value of each 
equity award outstanding or only of the awards granted during the 
company's last completed fiscal year? 

Answer: Like the corresponding disclosure for named executive officers in 
the Grants of Plan-Based Awards Table, this Director Compensation Table 

requirement applies only to stock and option awards granted during the 
company's last completed fiscal year. [Aug. 8, 2007] 

Question 127.04 

Question: Does the Instruction to Item 402(k)(2)(iii) and (iv) requirement 
to provide footnote disclosure, for each director, of the aggregate number 
of stock awards and the aggregate number of option awards outstanding at 
fiscal year end include exercised options or vested stock awards? 

Answer: No. Like the corresponding disclosure for named executive 

officers in the Outstanding Equity Awards at Fiscal Year-End Table, this 
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Director Compensation Table requirement applies only to unexercised 

option awards (whether or not exercisable) and unvested stock awards 
(including unvested stock units). [Aug. 8, 2007] 

Question 127.05 

Question: Can a charitable matching program that is available to all 
employees be excluded from the disclosure required of "director legacy or 
charitable awards programs" under Item 402(k)(2)(vii)(G) based on the 
exclusion for "information regarding group life, health, hospitalization, or 

medical reimbursement plans that do not discriminate in scope, terms or 
operation, in favor of executive officers or directors of the registrant and 
that are available generally to all salaried employees" in the Item 402(a)(6)
(ii) definition of "plan"? 

Answer: No. A charitable matching program available to all employees 

must be included in the Director Compensation Table. The Director 
Compensation Table disclosure applies to "the annual costs of payments 
and promises of payments pursuant to director legacy programs and similar 
charitable award programs." Any company-sponsored charitable award 

program in which a director can participate would be a "similar charitable 
award program." [Aug. 8, 2007] 

Section 128. Items 402(l) to (r) — Executive Compensation; Smaller 

Reporting Companies 

None 

Section 128A - Item 402(s) Narrative disclosure of the registrant's 

compensation policies and practices as they relate to the 

registrant's risk management 

Question 128A.01 

Question: The requirement to provide narrative disclosure of the 
registrant's compensation policies and practices as they relate to the 

registrant's risk management is in Item 402(s), rather than included as part 
of Compensation Discussion and Analysis in Item 402(b). Where should a 
registrant present Item 402(s) disclosure in its filings? 

Answer: The new rules do not specify where the disclosure should be 
presented. However, to ease investor understanding, the staff recommends 

that Item 402(s) disclosure be presented together with the registrant's 
other Item 402 disclosure. The staff would have concerns if the Item 402(s) 
disclosure is difficult to locate or is presented in a fashion that obscures it. 
[Jan. 20, 2010] 

Section 128B — Item 402(t) Golden Parachute Compensation 

Question 128B.01 

Question: Instruction 1 to Item 402(t)(2) provides that Item 402(t) 
disclosure will be required for those executive officers who were included in 

the most recently filed Summary Compensation Table. If a company files its 
annual meeting proxy statement in March 2011 (including the 2010 
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Summary Compensation Table), hires a new principal executive officer in 
May 2011 and prepares a merger proxy in September 2011, may the 

company rely on this instruction to exclude the new principal executive 
officer from the merger proxy's say on golden parachute vote and Item 402
(t) disclosure? 

Answer: No. Instruction 1 to Item 402(t) specifies that Item 402(t) 
information must be provided for the individuals covered by Items 402(a)

(3)(i), (ii) and (iii) of Regulation S-K. Instruction 1 to Item 402(t)(2) 
applies only to those executive officers who are included in the Summary 
Compensation Table under Item 402(a)(3)(iii), because they are the three 
most highly compensated executive officers other than the principal 

executive officer and the principal financial officer. Under Items 402(a)(3)
(i) and (ii), the principal executive officer and the principal financial officer 
are, per se, named executive officers, regardless of compensation level. 
Consequently, Instruction 1 to Item 402(t)(2) is not instructive as to 

whether the principal executive officer or principal financial officer is a 
named executive officer. This position also applies to Instruction 2 to Item 
1011(b), which is the corresponding instruction in Regulation M-A. [Feb. 
11, 2011] 

Section 129. Item 403 — Security Ownership of Certain Beneficial 

Owners and Management 

Question 129.01 

Question: If a director's term will not continue beyond the annual meeting, 

must that director's equity security holdings be disclosed pursuant to Item 
403(b)? 

Answer: Item 403(b), by its terms, requires the disclosure of 
shareholdings of all directors named in the registrant's proxy statement, 
including directors' qualifying shares, even if the terms of some directors 

will not continue beyond the annual meeting. [Mar. 13, 2007] 

Question 129.02 

Question: Are phantom stock units held in a nonqualified deferred 

compensation plan reportable in the table required by Item 403(b)? 

Answer: If the units could be settled in stock at the holder's election, so 

that if the holder were terminated currently he or she would get the 
underlying stock without the need to satisfy any additional vesting 
requirements, the registrant should report the total number of shares and 
percent of class beneficially owned, including the shares and percent of 

class beneficially owned due to the potential exercise of rights acquired 
under the phantom stock units. This is because the holder would have the 
right to acquire the underlying stock within 60 days (see Exchange Act Rule 

13d-3). In addition to including the shares underlying the units in the total 
number of shares and percent of class beneficially owned, the phantom 
stock units also should be presented in a manner that distinguishes them 
from stock owned outright - e.g., pursuant to a clear and succinct footnote 

explanation. In contrast, if the phantom stock units can be settled in stock 
only at the company's discretion, they should not be reported in the total 
number of shares and percent of class beneficially owned, because the 

Page 39 of 80Compliance and Disclosure Interpretations: Regulation S-K

1/7/2013http://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm



holder does not have a right to acquire the underlying stock within 60 days. 

Similarly, if the phantom stock units can be settled solely in cash, they 
should not be reported because the holder has no right to acquire the 
underlying stock. [Mar. 13, 2007] 

Question 129.03 

Question: If a named executive officer died since the beginning of the 
registrant's last fiscal year, must the deceased named executive officer be 
included in the Item 403(b) ownership table? 

Answer: No. Although Item 403(b) requires disclosure for each of the 

named executive officers, as defined in Item 402(a)(3), a named executive 
officer who died since the beginning of the registrant's last fiscal year would 
not need to be included in the Item 403(b) ownership table. [Mar. 13, 
2007] 

Question 129.04 

Question: Does the Item 403(b) requirement to indicate, by footnote or 
otherwise, the amount of shares that are pledged as security apply to a 

"negative pledge" of the company's stock by a director, nominee or named 
executive officer? (A "negative pledge" is a covenant granted by a borrower 
to a lender in which a promise is made not to convey the shares to a third 
party or to otherwise encumber them. Assuming a default by the borrower, 

the "negative pledge" would not transfer title by operation of law, but would 
instead require a foreclosure.) 

Answer: Yes, because shares subject to a "negative pledge" may be 
subject to material risk or contingencies that do not apply to other shares 
beneficially owned by these persons, and such shares are pledged as 

security by operation of the negative pledge covenant. [Mar. 13, 2007] 

Question 129.05 

Question: Does the requirement in Item 403(c) to disclose "any 

arrangement . . . including any pledge . . . which may at a subsequent date 
result in a change in control of the registrant" apply to a "negative pledge" 
of the company's stock by a principal shareholder, as described in Question 
129.04 above? 

Answer: In the ordinary course, such an arrangement would not be 

disclosable under Item 403(c). However, the registrant should consider 
whether any circumstances, such as insolvency of the borrower or takeover 
activity with respect to the registrant, would render a change in control 
arising from such an arrangement foreseeable and, hence, disclosable 

under Item 403(c). [Mar. 13, 2007] 

Section 130. Item 404 — Transactions with Related Persons, 

Promoters and Certain Control Persons 

Question 130.01 

Question: If a company with a class of securities registered under the 
Exchange Act that is current in its Exchange Act reports files a Form S-1 
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that does not incorporate information by reference, must Item 404(a) 
disclosure be provided for fiscal years ending before December 15, 2006 if 
the company already provided Item 404 disclosure for these years under 
the pre-2006 Item 404 requirements in a Commission filing? 

Answer: No. Companies do not have to "restate" Item 404(a) disclosure 

under the 2006 Item 404 requirements if it was previously reported under 
the pre-2006 requirements. [Mar. 13, 2007] 

Question 130.02 

Question: If a company files a registration statement for an initial public 
offering on Form S-1, or files a Form 10 to register a class of securities 
under the Exchange Act, must the company provide Item 404(a) disclosure 
pursuant to the 2006 Item 404 requirements for fiscal years ending before 

December 15, 2006? 

Answer: Yes. Disclosure must be provided in these filings pursuant to the 
2006 Item 404 requirements for the period specified in Instruction 1 to 
Item 404. [Mar. 13, 2007] 

Question 130.03 

Question: Item 404(a) requires, in pertinent part, disclosure of any 
transaction since the beginning of the registrant's last fiscal year between 
the registrant and any 5 percent shareholder where the amount involved 

exceeds $120,000 and the 5 percent shareholder has a direct or indirect 
material interest in the transaction. Is disclosure required of such a 
transaction that occurred since the beginning of the registrant's last fiscal 
year, but prior to the date the person became a 5 percent shareholder? 

Answer: Disclosure is required if the transaction: (a) was continuing (such 

as through the ongoing receipt of payments) after the date the person 
became a 5 percent shareholder; or (b) resulted in the person becoming a 
5 percent shareholder. If the transaction concluded before the person 
became a 5 percent shareholder, disclosure would not be required. [Mar. 

13, 2007] 

Question 130.04 

Question: How does a company value unexercised, in-the-money stock 

options for purposes of determining whether the $120,000 threshold of 
Item 404(a) has been met? 

Answer: The value of unexercised, in-the-money options should be 
determined for Item 404(a) purposes by determining the difference 
between the fair market value of the securities underlying the options and 

the exercise or base price of the options. Use of the Black-Scholes or 
binomial option pricing method also would be appropriate, provided that 
such use and the underlying assumptions are clearly disclosed and the 
value thus calculated is greater than zero and is otherwise reasonably 

related to the unrealized gain. [Mar. 13, 2007] 

Question 130.05 
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Question: Is the condition that loans be made on substantially the same 
terms as for "comparable loans with persons not related to the lender" in 
Instruction 4.c.ii. to Item 404(a) satisfied if a bank makes loans available 
on the same terms to all of its employees, the vast majority of whom are 

not "related persons" as defined in Item 404, but the same terms are not 
offered to non-employees? 

Answer: No. The term "persons not related to the lender" means persons 
with no relationship at all with the lender other than the lending 
relationship, such as regular customers. Employees are considered related 

to the lender by virtue of their employment relationship. [Mar. 13, 2007] 

Question 130.06 

Question: Must a company include disclosure regarding policies for the 

review, approval or ratification of related person transactions under Item 
404(b)(1) even when the company does not have to report any 
transactions under Item 404(a)? 

Answer: Yes. Item 404(b)(1) requires disclosure regarding policies for the 
review, approval or ratification of the types of related person transactions 

that would be disclosed under Item 404(a). [Mar. 13, 2007] 

Question 130.07 

Question: Is a smaller reporting company required to describe its policies 

and procedures for review, approval or ratification of transactions with 
related persons as specified by Item 404(b) of Regulation S-K if a schedule 
or form being used for a filing requires the company to furnish the 
information required by Item 404(b)? 

Answer: No. Smaller reporting companies are not required to furnish Item 

404(b) disclosure in these circumstances. Smaller reporting companies 
comply with the requirements of Item 404 by furnishing the information 
called for by Item 404(d) of Regulation S-K, the paragraph of Item 404 
labeled "Smaller reporting companies," which does not require Item 404(b) 

disclosure. [July 3, 2008] 

Section 131. Item 405 — Compliance with Section 16(a) of the 

Exchange Act 

None 

Section 132. Item 406 — Code of Ethics 

None 

Section 133. Item 407 — Corporate Governance 

Question 133.01 

Question: If a non-listed issuer has independence definitions that are more 
stringent than those of a national securities exchange, may that issuer 

provide disclosure based on its own independence definitions in accordance 
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with Item 407(a)(1)(i), rather than provide the disclosure required by Item 
407(a)(1)(ii)? 

Answer: The non-listed issuer must provide the disclosure required by 
Item 407(a)(1)(ii). If the non-listed issuer believes that its own 
independence definitions are more stringent than those of the exchange 

identified in the required Item 407(a)(1)(ii) disclosure, it may, in addition, 
disclose that belief and provide the disclosures called for by Item 407(a)(1)
(i) based on its own definitions, provided that it also complies with Item 
407(a)(2) regarding disclosure of its own definitions of independence. [Mar. 

13, 2007] 

Question 133.02 

Question: May a company indicate that the nominating committee's 

processes, policies, or minimum director nominee qualifications are 
included in the company's governance policies posted on the company's 
website, rather than including descriptions of the nominating committee's 
processes, policies, or minimum nominee qualifications in the proxy 

statement? 

Answer: No. Item 407(c)(2) requires that the descriptions of the 
processes, policies, and nominee qualifications be included in the proxy 
statement, and no mechanism for reference to website posting of this 
information is provided for with respect to the Item 407(c)(2) disclosure. 

[Mar. 13, 2007] 

Question 133.03 

Question: Item 407(c)(2)(vii) requires the identification of the category of 

persons or entities that recommended each nominee for director, other 
than executive officers or nominees that are directors who are standing for 
re-election. If a director who did not stand for election by shareholders last 
year (but rather had been named as a director by the board during the 

year) is to be nominated for election by shareholders for the first time, is 
disclosure under Item 407(c)(2)(vii) required for that nominee? 

Answer: Yes. The nominee for director would not be considered as 
standing for "re-election"; therefore, disclosure of the category of persons 
or entities that recommended the nominee is required by Item 407(c)(2)

(vii). [Mar. 13, 2007] 

Question 133.04 

Question: Does Item 407(d)(3)(i)(D) require the audit committee to state 

whether it recommended inclusion of the audited financial statements in the 
Form 10-K for periods prior to the last completed fiscal year? 

Answer: No. Item 407(d)(3)(i)(D) requires the audit committee to state 
whether it recommended inclusion of the audited financial statements in the 
Form 10-K. This statement need not cover financial statements for periods 

prior to the last completed fiscal year. [Mar. 13, 2007] 

Question 133.05 
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Question: Should all compensation consultants engaged by the company 

that played a role in determining or recommending the amount or form of 
executive or director compensation be disclosed, or only those that 
consulted with the board of directors or the compensation committee? 

Answer: All compensation consultants with any role in determining or 
recommending the amount or form of executive or director compensation 

must be disclosed under Item 407(e)(3)(iii). [Mar. 13, 2007] 

Question 133.06 

Question: Is the consent of a compensation consultant required under 

Securities Act Rule 436 if a compensation consultant is identified in 
accordance with Item 407(e)(3)(iii) in a filing that is incorporated by 
reference into a Securities Act registration statement? 

Answer: No. Item 407(e)(3) requires a "narrative description of the 
registrant's processes and procedures for the consideration and 

determination of executive and director compensation including … (iii) [a]ny 
role of compensation consultants in determining or recommending the 
amount or form of executive and director compensation." Identifying a 
compensation consultant and the role that the compensation consultant had 

in determining or recommending the amount or form of executive and 
director compensation does not result in the compensation consultant being 
deemed an "expert" for the purposes of the Securities Act, or mean that the 
compensation consultant has expertized any portion of the disclosure 

regarding executive and director compensation or compensation committee 
processes. Therefore, a consent would not be required. [Mar. 13, 2007] 

Question 133.07 

Question: Which names of directors must be included below the disclosure 
required in the Compensation Committee Report by Item 407(e)(5)? 

Answer: Item 407(e)(5)(ii) requires that the name of each member of the 
compensation committee (or other board committee performing equivalent 
functions, or in the absence of any such committee, the entire board of 

directors) must appear below the required disclosure in the Compensation 
Committee Report. The members of the compensation committee (or the 
full board) who participated in the review, discussions and recommendation 
with respect to the Compensation Discussion and Analysis must be 

identified. New members who did not participate in such activities and 
departed members who are no longer directors need not be included. 
Members who resigned from the compensation committee during the 
course of the year, but remain directors of the issuer, may need to be 

named under the disclosure in the Compensation Committee Report 
pursuant to Item 407(e)(5)(ii). [Mar. 13, 2007] 

Question 133.08 [same as Question 118.06] 

Question: Regarding the role of compensation consultants in determining 
or recommending the amount or form of executive and director 
compensation, on what basis should a company differentiate between the 

requirements of Item 407(e)(3)(iii) and Item 402(b)'s Compensation 
Discussion and Analysis disclosure? 
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Answer: The information regarding "any role of compensation consultants 

in determining or recommending the amount or form of executive and 
director compensation" required by Item 407(e)(3)(iii) is to be provided as 
part of the company's Item 407(e)(3) compensation committee disclosure. 
See Release 33-8732A at Section V.D, Corporate Governance Disclosure. If 

a compensation consultant plays a material role in the company's 
compensation-setting practices and decisions, then the company should 
discuss that role in the Compensation Discussion and Analysis section. [July 
3, 2008] 

Question 133.09 

Question: When is a smaller reporting company required to provide the 

audit committee financial expert disclosure as required by Item 407(d)(5)? 

Answer: While all smaller reporting companies are required to provide the 

audit committee report required by Item 407(d)(3), pursuant to Item 407
(g), smaller reporting companies are not required to provide the audit 
committee financial expert disclosure required by Item 407(d)(5) until their 
first annual report after their initial registration statement under the 

Securities Act or Exchange Act becomes effective. The statement in the 
original version of the adopting release for Item 407(g) (Release No. 33-
8876, Dec. 19, 2007) that smaller reporting companies are not required to 
provide an audit committee report was incorrect. [July 3, 2008] 

Question 133.10 

Question: Are the "additional services" provided by executive 

compensation consultants that are subject to the disclosure requirements of 
Items 407(e)(3)(iii)(A) and (B) limited to services for non-executives? 

Answer: No. [Jan. 20, 2010] 

Question 133.11 

Question: If a compensation consultant's role is limited to consulting on 

broad-based plans that do not discriminate in favor of executive officers or 
directors and to providing information that either is not customized for a 
particular registrant or is customized based on parameters that are not 

developed by the compensation consultant, and about which the consultant 
does not provide advice, then such services do not need to be disclosed 
under Item 407(e)(3)(iii), so long as these are the only services provided 
by the consultant. If the consultant's role extends beyond these two types 

of services, then disclosure of all of the consultant's services, including 
consulting on broad-based plans and providing non-customized information, 
will be required under Item 407(e)(3)(iii), subject to the disclosure 
threshold in this item. Are the fees for these two types of services 

considered to be for "determining or recommending the amount or form of 
executive and director compensation" or are such fees considered to be for 
"additional services"? 

Answer: The answer depends on the facts and circumstances of each 
service. Fees for consulting on broad-based, non-discriminatory plans in 

which executive officers or directors participate and for providing 
information relating to executive and director compensation, such as survey 
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data (in each case, that would otherwise qualify for the exclusion from 
disclosure if they are the only services provided), are considered to be fees 

for "determining or recommending the amount or form of executive and 
director compensation" for purposes of reporting fees under the rule. 
However, "consulting" on broad-based non-discriminatory plans does not 
also include any related services, such as benefits administration, human 

resources services, actuarial services and merger integration services, all of 
which are "additional services" subject to the disclosure requirements of 
Items 407(e)(3)(iii)(A) and (B). In addition, if the non-customized 
information relates to matters other than executive and director 

compensation, then the fees for such information would be for "additional 
services." [Jan. 20, 2010] 

Question 133.12 

Question: Under Item 407(e)(3)(iii)(A)-(B), compensation consultant fees 
are required to be disclosed if the consultant provides advice on executive 
and director compensation and also provides "additional services" in an 
amount in excess of $120,000 during the last completed fiscal year. Is 

there any limitation on the types of services that are included as "additional 
services"? If, in addition to services, the consultant also sells products to 
the company, do the revenues generated from such sales also have to be 
disclosed? 

Answer: There is no limitation on the types of services that are included in 

"additional services." If the consultant also sells products to the company, 
then the revenues generated from such sales should be included in 
"aggregate fees for any additional services provided by the compensation 
consultant or its affiliates." [Mar. 12, 2010] 

Section 134. Item 501 — Forepart of Registration Statement and 

Outside Front Cover Page of Prospectus 

Question 134.01 

Question: Is Item 501(b)(8)(iii)'s requirement to disclose the presence or 

absence of arrangements to place funds in escrow applicable only when the 
best-efforts offering is conditioned on a minimum number of securities 
being sold? 

Answer: Yes. [July 3, 2008] 

Question 134.02 

Question: When should the legend specified in Item 501(b)(10) be 
included on a prospectus? 

Answer: The legend specified in Item 501(b)(10) should be printed on all 
preliminary prospectuses used before the effective date of the registration 
statement and, in accordance with Item 501(b)(11), in any prospectus 

contained in an effective registration statement omitting Rule 430A 
information that is used after effectiveness and prior to the pricing. [July 3, 
2008] 

Question 134.03 
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Question: How should the prospectus date and "Subject to Completion" 

legend required by Items 501(b)(9) and (10) of Regulation S-K be placed 
on the cover page of the prospectus? 

Answer: The placement of the prospectus date and "Subject to 
Completion" legend on the prospectus cover page should be such that the 
information is presented in a clear, concise, and understandable manner. 

[July 3, 2008] 

Section 135. Item 502 — Inside Front and Outside Back Cover 

Pages of Prospectus 

None 

Section 136. Item 503 — Prospectus Summary, Risk Factors and 

Ratio of Earnings to Fixed Charges 

Question 136.01 

Question: When is the ratio of earnings to fixed charges required in 
registration statements? 

Answer: The ratio of earnings to fixed charges required by Item 503(d) is 
required for registration statements relating to both short and long term 
debt. However, if the ratio already is contained in a Form 10-K filed by the 

issuer, it can be incorporated by reference into the registration statement, 
provided the registration form permits such incorporation and the issuer is 
eligible to incorporate the information by reference. [July 3, 2008] 

Section 137. Item 504 — Use of Proceeds 

None 

Section 138. Item 505 — Determination of Offering Price 

None 

Section 139. Item 506 — Dilution 

None 

Section 140. Item 507 — Selling Security Holders 

Question 140.01 

Question: Does the term "security holders" in Item 507 refer to beneficial 
holders? 

Answer: Yes. The term "security holders," as used in Item 507, means 

beneficial holders, not nominee holders or other such holders of record. 
[July 3, 2008] 

Question 140.02 
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Question: Must identification of an entity as a selling shareholder in the 
registration statement include disclosure of the persons who have sole or 
shared voting or investment power over the entity? 

Answer: Yes. The company must identify in the registration statement the 
person or persons who have voting or investment control over the 

company's securities that the entity owns. Use Rule 13d-3 by analogy to 
make the determination. [July 3, 2008] 

Question 140.03 

Question: How should registration statements for secondary offerings 
reflect the addition of selling shareholders or the substitution of new selling 
shareholders for already named selling shareholders? 

Answer: If the company is eligible to rely on Rule 430B when the 
registration statement was originally filed, the company may add or 

substitute selling shareholders to a registration statement related to a 
specific transaction by prospectus supplement. The supplement is filed 
under Rule 424(b)(7). 

If the company is not eligible to rely on Rule 430B when the registration 
statement is initially filed, it must file a post-effective amendment to add 
selling shareholders to a registration statement related to a specific 

transaction that was completed prior to the filing of the resale registration 
statement. A Rule 424(b) prospectus supplement may be used to post-
effectively update the selling shareholder table to reflect a transfer from a 
previously identified selling shareholder. The new investor’s shares must 

have been acquired or received from a selling shareholder previously 
named in the resale registration statement and the aggregate number of 
securities or dollar amount registered cannot change. [Apr. 24, 2009] 

Section 141. Item 508 — Plan of Distribution 

Question 141.01 

Question: Does Item 508(a) of Regulation S-K, which calls for disclosure of 
the identity of "principal underwriters" and their material relationships with 
the registrant, require disclosure as to each member of the selling group? 

Answer: No. The disclosure is limited to those underwriters who are in 

privity of contract with the issuer with respect to the offering. [July 3, 
2008] 

Section 142. Item 509 — Interests of Named Experts and Counsel 

None 

Section 143. Item 510 — Disclosure of Commission Position on 

Indemnification for Securities Act Liabilities 

None 

Section 144. Item 511 — Other Expenses of Issuance and 
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Distribution 

None 

Section 145. Item 512 — Undertakings 

Question 145.01 

Question: Must a registration statement on Form S-8, covered by Rule 
415, include all applicable undertakings in Item 512 of Regulation S-K, 
including specifically those in Items 512(a), (b) and (h)? 

Answer: Yes. However, the Form S-8 does not have to include the 
undertakings contained in Items 512(a)(5)(i), 512(a)(5)(ii), and 512(a)(6). 

[July 3, 2008] 

Question 145.02 

Question: Should a Form S-3 for an automatic shelf registration statement 
include the Item 512(h) undertaking or the indemnification disclosure 
required by Item 510 of Regulation S-K? 

Answer: A Form S-3 for an automatic shelf registration statement, other 
than for a dividend reinvestment plan, should include the Item 512(h) 
undertaking rather than the indemnification disclosure required by Item 

510, even though the registrant will not request acceleration of 
effectiveness. For automatic shelf registration statements relating to 
dividend reinvestment plans, the Item 510 disclosure should be included in 
lieu of the Item 512(h) undertaking. [July 3, 2008] 

Question 145.03 

Question: Item 512(a) of Regulation S-K, which is applicable to Rule 415 

offerings, sets forth three circumstances requiring a post-effective 
amendment: Section 10(a)(3) updating, fundamental changes and material 
changes to the plan of distribution. Can a Rule 424(b) supplement be used 
for these purposes if the offering is registered on Form S-3 or Form F-3? 

Answer: Yes. In a Form S-3 or Form F-3, issuers may satisfy the Item 512
(a) undertaking by incorporating by reference from Exchange Act reports 

containing the required information or by filing a Rule 424(b) prospectus. 
[July 3, 2008] 

Section 146. Item 601 — Exhibits 

Question 146.01 

Question: Instruction 1 to Item 601(a) of Regulation S-K provides that 
when filing amendments to registration statements, a registrant need not 
include copies of exhibits which have been modified only to correct minor 
typographical errors or to put in pricing terms. May the incomplete exhibits 

already on file that do not reflect the pricing or typographical modifications 
noted above be incorporated by reference in any subsequent filing? 
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Answer: No. Instruction 1 also states that incomplete exhibits already on 
file that do not reflect these modifications may not be incorporated by 
reference in any subsequent filing. [July 3, 2008] 

Question 146.02 

Question: Under Item 601(a)(2), must the exhibit index for each year's 
Form 10-K list each of the exhibits required in the Form 10-K, even if some 
of the exhibits have previously been filed? 

Answer: Yes. Of course, the previously filed exhibits may be incorporated 

by reference from the prior year's Form 10-K or another appropriate 
document. [July 3, 2008] 

Question 146.03 

Question: Must a Form 10-Q include the full exhibit index specified by 
Item 601(a)(2)? 

Answer: No. The exhibit index in a Form 10-Q can be limited to those 
exhibits actually filed as part of, or incorporated by reference into, the Form 
10-Q. [July 3, 2008] 

Question 146.04 

Question: If a registrant is party to an oral contract that would be required 
to be filed as an exhibit pursuant to Item 601(b)(10) if it were written, 

should the registrant provide a written description of the contract similar to 
that required for oral contracts or arrangements pursuant to Item 601(b)
(10)(iii)? 

Answer: Yes. [July 3, 2008] 

Question 146.05 

Question: If a company enters into a new material contract, when should 
the contract be filed as an exhibit to a Form 10-Q or Form 10-K? 

Answer: Instruction 2 to Item 601(b)(10) indicates that Exhibit 10 
material contracts need to be filed with the periodic report covering the 
period during which the contract is executed or becomes effective. [July 3, 

2008] 

Question 146.06 

Question: A company entered into a material agreement. However, the 

agreement was no longer material to the company by the end of the 
reporting period during which the contract was entered into. Must the 
agreement be filed as an exhibit to the periodic report? 

Answer: Yes. Item 601(a)(4) provides that if a material contract "is 
executed or becomes effective during the reporting period," then it shall be 

filed as an exhibit. [July 3, 2008] 
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Question 146.07 

Question: When may consents that are filed with an Exchange Act 
document be incorporated by reference into a Securities Act registration 
statement? 

Answer: Item 601(b)(23)(ii) of Regulation S-K and Securities Act Rule 439
(a) permit the incorporation by reference of consents filed with Exchange 
Act reports only into an already effective Securities Act registration 

statement. Consents may not be incorporated by reference into a 
registration statement that becomes effective after the filing of the consent 
with an Exchange Act document. [July 3, 2008] 

Question 146.08 

Question: An issuer is filing a special financial report on Form 10-K. Must 
the issuer file with the report the certification required by Item 601(b)(31)? 

Answer: Yes. However, the issuer may omit paragraphs 4 and 5 of the 
certification because the report will contain only audited financial 

statements and not Item 307 or Item 308 of Regulation S-K disclosures. 
[July 3, 2008] 

Question 146.09 

Question: Does Item 601(b)(10)(iii)(A) of Regulation S-K, which describes 
management contracts and compensatory plans, contracts and 
arrangements in which named executive officers participate that must be 
filed as exhibits to registration statements and reports, require a smaller 

reporting company to define the term "named executive officer" by 
referring to the definition of that term in Item 402(a)(3) of Regulation S-K 
instead of the definition of that term available to smaller reporting 

companies in Item 402(m)(2)? 

Answer: No. If a smaller reporting company has chosen to use the 

definition of "named executive officer" in Item 402(m)(2) in its registration 
statement or report, by providing the disclosure permitted under Items 402
(m) through 402(r) instead of the disclosure required under Items 402(a) 
through 402(k), the staff will interpret Item 601(b)(10)(iii)(A) to refer to 

the definition of "named executive officer" in Item 402(m)(2) and only 
require the filing as exhibits of plans, contracts and arrangements in which 
named executive officers as defined under Item 402(m)(2) participate. 
[July 3, 2008] 

Question 146.10 

Question: Should a copy of the employee benefit plan under which the 

registered securities will be issued be filed as an exhibit to the registration 
statement on Form S-8? 

Answer: Yes. [July 3, 2008] 

Question 146.11 
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Question: Does a written arrangement whereby officers are provided 
company cars and other perquisites have to be filed as a "material 
contract"? 

Answer: If the perquisite is separately identified and quantified in the 
proxy statement, then the written arrangement pursuant to which the 

officer receives the perquisite need not be filed as a "material 
contract." [July 3, 2008] 

Question 146.12 

Question: Even though interactive data exhibits are not required for initial 
public offerings, can a filer voluntarily submit an interactive data exhibit for 
an IPO on Form S-1? 

Answer: Yes. If the filer chooses to submit an interactive data exhibit with 
an IPO on Form S-1, however, it must include the exhibit as soon as the 

registration statement contains a price or price range and subsequent 
amendments also must include the interactive data exhibit if the financial 
statements are changed. [May 29, 2009] 

Question 146.13 

Question: If a Form 8-K contains audited annual financial statements that 
are a revised version of financial statements previously filed with the 
Commission and have been revised to reflect the effects of certain 

subsequent events, such as discontinued operations, a change in reportable 
segments or a change in accounting principle, then under Item 601(b)(101)
(i) of Regulation S-K, the filer must submit an interactive data file with the 
Form 8-K for those revised audited annual financial statements. Paragraph 

6(a) of General Instruction C of Form 6-K contains a similar requirement. 
Item 601(b)(101)(ii) of Regulation S-K and Paragraph 6(b) of General 
Instruction C of Form 6-K permit a filer to voluntarily submit an interactive 

data file with a Form 8-K or 6 K, respectively, under specified conditions. Is 
a filer permitted to voluntarily submit an interactive data file with a Form 8-
K or 6-K for other financial statements that may be included in the Form 8-
K or 6-K, but for which an interactive data file is not required to be 

submitted? For example, if the Form 6-K contains interim financial 
statements other than pursuant to the nine-month updating requirement of 
Item 8.A.5 of Form 20-F? 

Answer: Yes, if the filer otherwise complies with Item 601(b)(101)(ii) of 
Regulation S-K and Paragraph 6(b) of General Instruction C of Form 6-K, as 
applicable. [Sep. 14, 2009] 

Question 146.14 

Question: How does a filer determine when it is required to submit 

interactive data and to "detail tag" the financial statement footnotes and 
schedules in its interactive data? 

Answer: A filer first assesses its filing status at the end of each fiscal year 
(by looking to its public float as of the end of the most recently completed 
second quarter) and then follows the phase-in provisions for that status in 
the filings it makes during the immediately following fiscal year. 
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For example, as of December 31, 2009, a calendar-year domestic filer is a 
large accelerated filer with a public float under $5 billion on the last 
business day of its second quarter ended June 30, 2009. For purposes of its 
2010 filings, the filer will follow the submission requirements of Item 601

(b)(101)(i)(B) of Regulation S-K and the detail tagging requirements of 
Rule 405(f)(2) of Regulation S-T. Accordingly, the filer is required to submit 
interactive data with its Forms 10-Q for the quarters ended June 30 and 
September 30, 2010 but need not detail tag the financial statement 

footnotes and schedules until its Form 10-Q for the quarter ended June 30, 
2011, assuming that, as of December 31, 2010, it is a large accelerated 
filer with a public float under $5 billion on the last business day of its 
second quarter ended June 30, 2010. 

If the filer, as of December 31, 2010, is no longer a large accelerated filer, 
for purposes of its 2011 filings, it will follow the submission requirements of 

Item 601(b)(101)(i)(C) of Regulation S-K and the detail tagging 
requirements of Rule 405(f)(3) of Regulation S-T. Accordingly, the filer 
would not be required to submit interactive data with its Form 10-K for the 

year ended December 31, 2010 or Form 10-Q for the quarter ended March 
31, 2011, but it would be required to submit interactive data with its Forms 
10-Q for the quarters ended June 30 and September 30, 2011. The filer 
would not be required to detail tag the financial statement footnotes and 

schedules until its Form 10-Q for the quarter ended June 30, 2012. 

Conversely, if the filer, as of December 31, 2010, is a large accelerated filer 

with a public float over $5 billion on the last business day of its second 
quarter ended June 30, 2010, it will follow the submission requirements of 
Item 601(b)(101)(i)(A) of Regulation S-K and the detail tagging 
requirements of Rule 405(f)(1) of Regulation S-T. Accordingly, the filer 

would be required to submit interactive data with its Form 10-K for the year 
ended December 31, 2010 and Forms 10-Q for the quarters ended March 
31, June 30 and September 30, 2011 and to detail tag the financial 

statement footnotes and schedules in the interactive data it submits with all 
of these forms, even though the filer is in its first year of interactive data 
reporting. A filer that is required to begin detail tagging within its first year 
of interactive data reporting may apply for a continuing hardship exemption 

pursuant to Rule 202 of Regulation S-T if it cannot detail tag without undue 
burden or expense. Such applications will be considered on a case-by-case 
basis. [Sept. 17, 2010] 

Question 146.15 

Question: In detail tagging financial statement footnotes and schedules in 
its interactive data file, a filer must, among other things, "block-text" tag 
"[e]ach significant accounting policy within the significant accounting 

policies footnote" under Rule 405(d)(2) of Regulation S-T. Must the filer 
also block-text tag significant accounting policies that are described in 
footnotes outside of a significant accounting policies footnote, either 
because the significant accounting policies footnote is not the only footnote 

that describes significant accounting policies or because there is no 
significant accounting policies footnote? 

Answer: Yes. [Sept. 17, 2010] 

Question 146.16 
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Question: In detail tagging financial statement footnotes and schedules in 
its interactive data file, a filer must also, among other things, tag 

separately "[e]ach amount (i.e., monetary value, percentage, and 
number)" within each footnote and financial statement schedule under 
Rules 405(d)(4)(i) and 405(e)(2)(i), respectively, of Regulation S-T. Are 
there any monetary values, percentages or numbers in footnotes and 

financial statement schedules that do not need to be tagged separately? 

Answer: Yes. Examples of the types of monetary values, percentages and 
numbers that the staff has agreed are not within the purpose of the current 
interactive data requirements and, as a result, need not be tagged 
separately to comply with Rules 405(d)(4)(i) and 405(e)(2)(i) include: 

� attributed increased sales to the $1.99 pancake special (the increased 
sales figure itself would need to be tagged); 

� sales of 1% fat milk (the sales figure itself would need to be tagged); 

� docket number 34-4589; 

� 22nd district court; 

� FASB Accounting Standards Codification Section 605-40-15; 

� altitude of 27,000 feet; 

� drilling 700 feet; 

� open new stores no less than 2 miles from existing stores; 

� founded a new subsidiary in 2009; 

� each restaurant now offers at least 20 entrees under 500 calories; 
and 

� number of the footnote itself. [Sept. 17, 2010] 

Section 147. Item 701 — Recent Sales of Unregistered Securities; 

Use of Proceeds from Registered Securities 

Question 147.01 

Question: Does Item 701(f) require a registrant to report how it 
anticipates using the proceeds of an offering? 

Answer: No. The reporting of use of proceeds requires the reporting of 
actual expenditures of the funds. Merely earmarking funds for future use 
should not be reported. [July 3, 2008] 

Section 148. Item 702 — Indemnification of Directors and Officers 

None 
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Section 149. Item 703 — Purchases of Equity Securities by the 

Issuer and Affiliated Purchasers 

Question 149.01 

Question: Item 703 requires tabular disclosure regarding any purchase 

made by or on behalf of the issuer or any affiliated purchaser of shares or 
other units of any class of the issuer's equity securities that are registered 
by the issuer under Exchange Act Section 12. In connection with an 
employee benefit plan, an employee exercises an option using a process 

known as "net" option exercise. Is this transaction a repurchase by the 
issuer that the issuer must disclose under Item 703? 

Answer: No. If, however, any shares are withheld in addition to the shares 
necessary to pay taxes or satisfy the exercise price, the company must 
disclose the repurchase of the additional shares under Item 703. Similarly, 

if the option exercise price is paid with company stock that the option 
holder otherwise owns, the company must report the repurchase of the 
stock under Item 703. [July 3, 2008] 

Question 149.02 

Question: Is disclosure required by Item 703 of Regulation S-K if a holder 
of restricted stock subject to vesting conditions forfeits the stock upon 
failure to satisfy vesting condition if he or she was granted them for no 

consideration? 

Answer: No. [July 3, 2008] 

Section 150. Items 801 and 802 — Industry Guides 

None 

Section 151. Items 901 through 915 — Roll-up Transactions 

Question 151.01 

Question: Are the roll-up rules in the Item 900 Series of Regulation S-K 
applicable to transactions exempt from registration under the Securities 
Act? 

Answer: Pursuant to Item 901(c)(2)(ii), a "roll-up transaction" does not 

include transactions in which the securities to be issued or exchanged are 
not required to be, and are not, registered under the Securities Act. The 
roll-up rules are not applicable except from an anti-fraud perspective. See 
Release No. 33-6922 (Oct. 30, 1991). [July 3, 2008] 

Section 152. Items 1000-1016 – Regulation M-A 

None 

Section 153. Items 1100-1123 – Regulation AB 

None 
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Section 154. Items 1201-1208 — Disclosure by Registrants Engaged 

in Oil and Gas Producing Activities 

Question 154.01 

Question: For a recently drilled well, where there is only a limited amount 
of production data and the production rate is expected to decline in a 

hyperbolic manner but the evidence to date indicates only an exponential 
decline, can you assume that the production rate will eventually begin to 
decline in a hyperbolic manner and claim that as proved reserves? 

Answer: Yes, but only at such time when additional production data, such 
as from offset wells, exists demonstrating that there will be a change in the 
manner of decline from exponential to hyperbolic. [Oct. 26, 2009] 

Question 154.02 

Question: Should reserve quantities attributable to equity method 
investees be combined with reserve quantities attributable to consolidated 

entities for purposes of identifying countries containing 15% or more of the 
registrant's reserves under Item 1202 of Regulation S-K. 

Answer: Yes. [Oct. 26, 2009] 

Question 154.03 

Question: If an issuer engages a third party to prepare or audit its reserve 
estimates, or to conduct a process review, of a limited amount of its 
reserves, does it need to file the third party's report under Item 1202(a)(8) 
of Regulation S-K? 

Answer: If the issuer discloses in its filing that it engaged a third party to 

prepare or audit its reserve estimates, or to conduct a process review, of a 
limited amount of its reserves, then the issuer must file the third party's 
report. [Oct. 26, 2009] 

INTERPRETIVE RESPONSES REGARDING PARTICULAR SITUATIONS 

Section 201. Regulation S-K — General Guidance 

None 

Section 202. Item 10 — General 

202.01 For purposes of the definition of the term "smaller reporting 
company" in Item 10(f)(1) of Regulation S-K, in calculating an issuer's 
revenues to determine the application of the definition of "smaller reporting 
company," when the issuer has a public float of zero and is seeking to 

determine whether it meets the terms of the definition on the basis of 
revenues, the issuer should include all revenues on a consolidated basis. As 
such, a holding company would meet the terms of the definition only if it 
has less than $50 million in consolidated revenues. [July 3, 2008] 

Section 203. Item 101 — Description of Business 
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203.01 In the narrative description of business, a registrant is required to 

specify "the number of persons employed by the registrant." In industries 
where registrants' general practice is to hire independent contractors 
(sometimes called "contract employees" or "freelancers") rather than 
"employees" to perform the work of the company, this disclosure should 

indicate the number of persons retained as independent contractors, as well 
as the number of regular employees. [July 3, 2008] 

Section 204. Item 102 — Description of Property 

None 

Section 205. Item 103 — Legal Proceedings 

205.01 The bank subsidiary of a one bank holding company initiates a 
lawsuit to collect a debt that exceeds 10% of the current assets of the bank 
and its holding company parent. Due to the unusual size of the debt, Item 
103 requires disclosure of the lawsuit, even though the collection of debts is 

a normal incident of the bank's business. [July 3, 2008] 

205.02 Contrary to Release No. 33-5170 (July 19, 1971), it is no longer 

the practice of the Division to require registrants automatically to furnish, 
as supplemental information, either a description of civil rights litigation 
omitted from a newly-filed disclosure document or the reasons for the 

omission. [July 3, 2008] 

Section 206. Item 201 — Market Price of and Dividends on the 

Registrant's Common Equity and Related Stockholder Matters 

206.01 An equity compensation plan has received Bankruptcy Court 
approval, but not shareholder approval. Such a plan should be reported in 
the "not approved by security holders" category for the purposes of the 
Equity Compensation Plan Information table. A footnote may be added to 

disclose the Bankruptcy Court approval. [Mar. 13, 2007] 

206.02 A compensation plan that permits awards to be settled in either 

cash or stock must be disclosed under Item 201(d). A plan that permits 
awards to be settled only in cash need not be disclosed under Item 201(d), 
because the purpose of Item 201(d) is to show dilution and cash-only plans 

are not dilutive. However, pursuant to Item 10 of Schedule 14A, if a 
company is seeking shareholder approval of any plan pursuant to which 
cash (or non-cash) compensation may be paid or distributed, the company 
is required to include in its proxy statement Item 201(d) disclosure with 

respect to its plans under which company equity securities are authorized 
for issuance. [Mar. 13, 2007] 

206.03 Instruction 1 to Item 201(d) provides that no disclosure is required 
with respect to any employee benefit plan that is intended to meet the 
qualification requirements of Internal Revenue Code Section 401(a). The 
same treatment would apply to a foreign employee benefit plan that is 

similar in substance to a Section 401(a) qualified plan in terms of being 
broad-based, compensatory and non-discriminatory. The same analysis 
applies for purposes of determining whether a plan must be filed as an 

exhibit pursuant to Item 601(b)(10)(iii)(B) of Regulation S-K, based on the 
exclusion provided by Item 601(b)(10)(iii)(C)(4) of Regulation S-K. [Mar. 
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13, 2007] [same as C&DI 246.11] 

206.04 A company has stock appreciation rights that are exercisable for an 
amount of its common stock with a value equal to the increase in the fair 

market value of the common stock from the date the stock appreciation 
rights were granted. For these instruments, the company may use the fair 
market value of its common stock at fiscal year end for the purposes of 
reporting the number of shares to be issued upon exercise of the stock 

appreciation rights pursuant to Item 201(d)(2)(i). The company should also 
describe this assumption in a footnote to the Equity Compensation Plan 
Information table. [Mar. 13, 2007] 

206.05 As a general rule, when a registrant changes the entities 
comprising a self-constructed index from the index used in the prior year, 
the reasons for the change must be explained and the total return must be 

compared with that of both the newly constructed index and the prior 
index. See Item 201(e)(4) and Release No. 34-32723 (Aug. 6, 1993) at 
IV.B.1. Two limited exceptions are set forth in Release No. 34-32723. 

Presentation on the old basis is not required: (i) if an entity is omitted 
solely because it is no longer in the line of business or industry; or (ii) the 
changes in the composition of the index are the result of application of pre-
established objective criteria. In these two cases, a specific description of, 

and the bases for, the change must be disclosed, including the names of 
the companies deleted from the new index. [Mar. 13, 2007] 

206.06 If a company becomes listed on an exchange that is different from 
the exchange it was listed on in the prior year, the change needs to be 
reflected in the performance graph if the company also changes its broad 
market indices as a result. For example, if a company that had been listed 

on the American Stock Exchange becomes listed on a different exchange 
and now plans to use the S&P 500 as its broad market index rather than 
the American Stock Exchange Composite Index, the company must provide 

a narrative explanation of the change in indices and compare returns based 
upon the old and new index on the graph. [Mar. 13, 2007] 

206.07 In lieu of data for the last trading day prior to the end of a given 
fiscal year, a registrant may use data for the last day in that year made 
available by a third-party index provider. [Mar. 13, 2007] 

206.08 A registrant created by a spin-off may begin its Performance Graph 
presentation on the effective date of the registration of its common stock 

under Section 12 of the Exchange Act. [Mar. 13, 2007] 

206.09 A registrant that spins off a portion of its business should treat that 

transaction as a special dividend, make the appropriate adjustments to its 
shareholder return data, and disclose the occurrence of the transaction and 
resultant adjustments in its performance graph. [Mar. 13, 2007] 

206.10 A merger or other acquisition involving the registrant, where the 
registrant remains in existence and its common stock remains outstanding, 

does not change the presentation of the registrant's performance graph. 
[Mar. 13, 2007] 

206.11 A registrant with several distinct lines of business may construct a 
composite peer group index composed of entities from different industry 
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groups, representing each of the registrant's lines of business (with the 

lines of business weighted by revenues or assets). The basis and amount of 
the weighting should be disclosed. Alternatively, the registrant may plot a 
separate peer index line for each of its lines of business. [Mar. 13, 2007] 

206.12 If a company selects its own peer group and subsequently changes 
the group, an additional line showing the newly selected index should be 

added to the performance graph. [Mar. 13, 2007] 

206.13 Companies that have a short fiscal year (for example, following an 

initial public offering, as the result of a spin-off, or after emerging from 
bankruptcy) must do a stock performance graph for the short year unless 
the short year is 30 days or less. [Mar. 13, 2007] 

206.14 A company is preparing its first proxy statement following its 
emergence from bankruptcy. The new class of stock that was issued under 

the bankruptcy plan started trading in Mar. 2006. The measurement period 
for the graph is from Mar. 2006 through December 2006. However, the 
company may plot the graph on a monthly basis and can continue the 
graph beyond December 2006 as long as the December 2006 plotting point 

is clearly shown. The same principle applies to initial public offerings and 
spin-off situations with a short fiscal year. [Mar. 13, 2007] 

206.15 A "published industry or line-of-business index" is one that is 
"accessible to the registrant's security holders" and, if prepared by the 
registrant or an affiliate, is also "widely recognized and used." Certain 

guidance concerning the use of trade group indices and of composite 
indices composed of more than one published index is given in Release No. 
34-32723 (Aug. 6, 1993) at Section IV.B.2. Self-constructed indices (which 
term includes those prepared by a third party for the registrant and which 

are not "published") are not prohibited or discouraged by Item 201(e), they 
just must be weighted by market capitalization (as are most published 
indices) and include identification of the component issuers. See Instruction 
5 to Item 201(e). [Mar. 13, 2007] 

Section 207. Item 202 — Description of Registrant's Securities 

None 

Section 208. Item 301 — Selected Financial Data 

None 

Section 209. Item 302 — Supplementary Financial Information 

None 

Section 210. Item 303 — Management's Discussion and Analysis of 

Financial Condition and Results of Operations 

None 

Section 211. Item 304 — Changes in and Disagreements with 

Accountants on Accounting and Financial Disclosure 
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211.01 Item 304(a)(1)(iv) uses the phrase "the registrant's two most 

recent fiscal years and any subsequent interim period preceding such 
resignation, declination or dismissal," whereas Item 304(a)(1) uses the 
phrase, "the registrant's two most recent fiscal years or any subsequent 
interim period." The Division staff has been asked whether the period 

referenced in Item 304(a)(1)(iv) is coterminous with the period referenced 
in Item 304(a)(1), or instead refers to a period of such duration preceding 
the accountant's resignation or dismissal, as the language would literally 
suggest. The Division staff takes the position that Item 304(a)(1)(iv) refers 

to the time period preceding the resignation or dismissal. [July 3, 2008] 

Section 212. Item 305 — Quantitative and Qualitative Disclosures 

About Market Risk 

None 

Section 213. Item 306 [Reserved] 

None 

Section 214. Item 307 — Disclosure Controls and Procedures 

214.01 As discussed in Question and Answer 3 (FAQ 3) of "Management's 

Report on Internal Control over Financial Reporting and Certification of 
Disclosure Controls in Exchange Act Periodic Reports — Frequently Asked 
Questions (revised Sept. 24, 2007)," issued by the Office of the Chief 
Accountant and the Division of Corporation Finance, under limited and 

specified circumstances, the staff will not object to management excluding 
an acquired business from management's assessment of the registrant's 
internal control over financial reporting. FAQ 3 relates only to omitting an 
assessment of an acquired business's internal control over financial 

reporting from the assessment of the registrant's internal control over 
financial reporting. By its terms, it does not address management's 
evaluation of disclosure controls and procedures. In light of the overlap 
between a company's disclosure controls and procedures and its internal 

control over financial reporting, in those situations in which a registrant 
may properly rely on FAQ 3, management's evaluation of disclosure 
controls and procedures may exclude an assessment of those disclosure 
controls and procedures of the acquired entity that are subsumed by 

internal control over financial reporting. In addition, consistent with FAQ 3, 
we would expect the registrant to indicate the significance of the acquired 
business to the registrant's consolidated financial statements. [July 3, 

2008] 

214.02 A royalty trust attempted to limit its conclusion regarding the 

effectiveness of its disclosure controls and procedures by stating that it 
relied on the working interest owners for disclosure in the document. 
Although a royalty trust can explain its reliance on working interest owners, 
it cannot thereby limit the scope of its conclusion. [July 3, 2008] 

Section 215. Items 308 and 308T — Internal Control over Financial 

Reporting 

215.01 Notwithstanding the introductory note to Item 308T, which states 
that it applies only to annual reports, any Form 10-Q that is required to 
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include Item 308T disclosure pursuant to Item 4T of Form 10-Q must 
include the disclosure required by Item 308T(b). Quarterly reports need not 
include Item 308T(a) disclosure. [July 3, 2008] 

215.02 The guidance provided in Management’s Report on Internal Control 
Over Financial Reporting and Certification of Disclosure in Exchange Act 
Periodic Reports, Frequently Asked Questions No. 3 does not relate to 

reverse acquisitions between an issuer and a private operating company, 
and the surviving issuer in a reverse acquisition is not a “newly public 
company” as that term is used in Exchange Act Release No. 54942 (Dec. 
15, 2006). However, the staff acknowledges that it might not always be 

possible to conduct an assessment of the private operating company or 
accounting acquirer’s internal control over financial reporting in the period 
between the consummation date of a reverse acquisition and the date of 
management’s assessment of internal control over financial reporting 

required by Item 308(a) of Regulation S-K. We also recognize that in many 
of these transactions, such as those in which the legal acquirer is a non-
operating public shell company, the internal controls of the legal acquirer 

may no longer exist as of the assessment date or the assets, liabilities, and 
operations may be insignificant when compared to the consolidated entity. 
In the instances described above, the staff would not object if the surviving 
issuer were to exclude management’s assessment of internal control over 

financial reporting in the Form 10-K covering the fiscal year in which the 
transaction was consummated. However, when the transaction is 
consummated shortly after year-end and surviving issuer is required to file 
an amended Form 8-K to update its financial statements for its most recent 

year-end, that filing is equivalent to the first annual report subsequent to 
the consummation of the transaction and future annual reports should not 
exclude management’s report on internal control over financial reporting. 
Similar conclusions may also be reached in transactions involving special-

purpose acquisition companies. 

In lieu of management’s report, the issuer should disclose why 
management’s assessment has not been included in the report, specifically 
addressing the effect of the transaction on management’s ability to conduct 
an assessment and the scope of the assessment if one were to be 

conducted. 

In addition, the staff notes that a reverse acquisition between two 

operating companies may often present facts that would preclude an issuer 
from concluding that management’s assessment may be excluded from the 
issuer’s Form 10-K. Consequently, issuers in this situation are encouraged 
to discuss with the staff whether it is appropriate to exclude management’s 

report on internal control over financial reporting. 

Notwithstanding management’s exclusion of its report, the issuer must 
include the internal control over financial reporting language in the 
introductory portion of paragraph 4 of the Section 302 certification, as well 
as paragraph 4(b), because the issuer is subject to Section 404(a) of the 

Sarbanes-Oxley Act. [Apr. 24, 2009] 

Section 216. Item 401 — Directors, Executive Officers, Promoters 

and Control Persons 

216.01 Item 401(d) requires disclosure where a director's wife is the first 
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cousin of an executive officer of the same company since the director and 
executive officer are related by marriage "not more remote than first 
cousin." [July 3, 2008] 

216.02 A director of a public company is the general partner (and 50% 
owner) of limited partnership A which, in turn, is the general partner of 
limited partnership B, now in bankruptcy. Disclosure of the bankruptcy is 

required in the public company's filings under Item 401(f)(l), because the 
director's general partnership in, and percentage ownership of, A are 
evidence of control of A, the general partner of B. [July 3, 2008] 

216.03 The president of a company about to go public is convicted within 
the past year of misdemeanor criminal offenses, involving two small checks 

of $30 and $50, respectively. Counsel argues that disclosure is not required 
under Item 401(f) because of the exclusion of Item 401(f)(2) for "traffic 
violations and other minor offenses." The Division staff disagrees, taking 
the position that such disclosure is "material to an evaluation of the ability 

or integrity of any . . . executive officer of the registrant" (emphasis 
added). [July 3, 2008] 

216.04 Item 401(f) would require the disclosure by an issuer of an order 
temporarily restraining another corporation from pursuing a tender offer 
where a director of the issuer, who is the president of the other 

corporation, has been specifically named in the order. [July 3, 2008] 

Section 217. Item 402(a) — Executive Compensation; General 

217.01 Whether a spin-off is treated like the IPO of a new "spun-off" 

registrant for purposes of Item 402 disclosure depends on the particular 
facts and circumstances. When determining whether disclosure of 
compensation before the spin-off is necessary, the "spun-off" registrant 
should consider whether it was a reporting company or a separate division 

before the spin-off, as well as its continuity of management. For example, if 
a parent company spun off a subsidiary which conducted one line of the 
parent company's business, and before and after the spin-off the executive 
officers of the subsidiary: (1) were the same; (2) provided the same type of 

services to the subsidiary; and (3) provided no services to the parent, 
historical compensation disclosure likely would be required. In contrast, if a 
parent company spun off a newly formed subsidiary consisting of portions 
of several different parts of the parent's business and having new 

management, it is more likely that the spin-off could be treated as the IPO 
of a new "spun-off" registrant. [Jan. 24, 2007] 

217.02 Following a merger among operating companies, there is no 
concept of "successor" compensation. Therefore, the surviving company in 
the merger need not report on compensation paid by predecessor 

corporations that disappeared in the merger. Similarly, a parent corporation 
would not pick up compensation paid to an employee of its subsidiary prior 
to the time the subsidiary became a subsidiary (i.e., when it was a target). 
Moreover, income paid by such predecessor companies need not be 

counted in computing whether an individual is a named executive officer of 
the surviving corporation. A different result may apply, however, in 
situations involving an amalgamation or combination of companies. A 
different result also applies where an operating company combines with a 

shell company, as defined in Securities Act Rule 405, as provided in 
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Interpretive Response 217.12, below. [Aug. 8, 2007] 

217.03 A subsidiary of a public company is going public. The officers of the 

subsidiary previously were officers of the parent, and in some cases all of 
the work that they did for the parent related to the subsidiary. The 
registration statement of the subsidiary would not be required to include 

compensation previously awarded by the parent corporation. The subsidiary 
would start reporting as of the IPO date. [Jan. 24, 2007] 

217.04 Instruction 1 to Item 402(a)(3) states that the generally required 
compensation disclosure regarding highly compensated executive officers 
need not be set forth for an executive officer (other than the principal 
executive officer or principal financial officer) whose total compensation for 

the last fiscal year, reduced by the amount required to be disclosed by Item 
402(c)(2)(viii), did not exceed $100,000. A reporting company that recently 
changed its fiscal year end from December 31st to June 30th is preparing 
its transition report for the 6-month period ended June 30th, having filed its 

Form 10-K for the fiscal year ended 6 months earlier on December 31st. 
The reporting company generally has a group of executive officers that earn 
in excess of $100,000 each year. In addition, during the 6-month period, 
the company made an acquisition that resulted in new executive officers 

that, on an annual basis, will earn more than $100,000. During the 6-
month period, however, none of these existing or new officers earned more 
than $100,000 in total compensation. The company asked whether 

disclosure under Item 402 regarding these officers therefore would not be 
required in the report being prepared for the 6-month period. The Division 
staff advised that no disclosure need be provided with respect to executive 
officers that started employment with the company during the 6-month 

period and did not, during that period of employment, earn more than 
$100,000. With respect to executive officers that were employed by the 
company both during and before the 6-month period, however, Item 402 
disclosure would have to be provided for those who earned in excess of 

$100,000 during the one-year period ending June 30th (the same ending 
date as the six-month period, but extending back over 6 months of the 
preceding fiscal year). [Jan. 24, 2007] 

217.05 If a company changes its fiscal year, report compensation for the 
"stub period," and do not annualize or restate compensation. In addition, 

report compensation for the last three full fiscal years, in accordance with 
Item 402 of Regulation S-K. For example, in late 1997 a company changed 
its fiscal year end from June 30 to December 31. In the Summary 
Compensation Table, provide disclosure for each of the following four 

periods: July 1, 1997 to December 31, 1997; July 1, 1996 to June 30, 
1997; July 1, 1995 to June 30, 1996; and July 1, 1994 to June 30, 1995. 
Continue providing such disclosure for four periods (three full fiscal years 
and the stub period) until there is disclosure for three full fiscal years after 

the stub period (December 31, 2000 in the example). If the company was 
not a reporting company and was to do an IPO in February 1998, it would 
furnish disclosure for both of the following periods in the Summary 
Compensation Table: July 1, 1997 to December 31, 1997; and July 1, 1996 

to June 30, 1997. [Jan. 24, 2007] 

217.06 Compensation of both incoming and departing executives should 

not be annualized. [Jan. 24, 2007] 

217.07 A caller asked whether an executive officer, other than the 
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principal executive officer or principal financial officer, could be considered 

a "named executive officer" if the executive officer became a non-executive 
employee during the last completed fiscal year and did not depart from the 
registrant. If an executive officer becomes a non-executive employee of a 
registrant during the preceding fiscal year, consider the compensation the 

person received during the entire fiscal year for purposes of determining 
whether the person is a named executive officer for that fiscal year. If the 
person thus would qualify as a named executive officer, disclose all of the 
person's compensation for the full fiscal year, i.e. compensation for when 

the person was an executive officer and for when the person was a non-
executive employee. [Jan. 24, 2007] 

217.08 A parent and its subsidiary are both Exchange Act reporting 
companies. Some of the executive officers of the parent may receive a 
portion of their compensation from the subsidiary corporation. The Division 

staff advised that if an executive spends 100% (or near 100%) of the 
executive's time for the subsidiary but is paid by the parent, then the 
compensation paid by the parent has to be reported in the executive 
compensation table of the subsidiary. However, if an allocation of the 

monies paid by the parent would be necessary because the executive 
officer splits time between the parent and the subsidiary, the payments 
allocable to services to the parent need not be included in the subsidiary's 
executive compensation table. In addition, in the event that the subsidiary 

pays a management fee to the parent for use of the executives, disclosure 
of the structure of the management agreement and fees would have to be 
reported under Item 404. Compensation paid by the subsidiary to 
executives of the parent company must be included in the parent's 

executive compensation table if such payments are paid directly by the 
subsidiary. If the payments are part of a management contract, disclosure 
of the structure of the management agreement and fees would have to be 
reported under Item 404. [July 3, 2008] [same as C&DI 230.11] 

217.09 Parent and its consolidated subsidiary are public companies. X was 

CEO of parent for all of 2007, and was CEO of subsidiary for part of 2007. Y 
was an executive officer of the parent for 2007, and was CFO of the 
subsidiary for 2007. Even though parent made all salary and bonus 
payments to X and to Y, pursuant to intercompany accounting: 60% of X's 

2007 salary and bonus was allocated to the subsidiary; and 85% of Y's 
2007 salary and bonus was allocated to the subsidiary. If 100% of Y's 
salary and bonus are included, Y would be one of parent's three most highly 
compensated executive officers for 2007, but if the 85% allocable to 

subsidiary is excluded, Y would not be a parent NEO. 

On these facts, the staff takes the view that 100% of the salary and bonus 

of each of X and Y should be counted in determining the parent's three 
most highly compensated executive officers and disclosed in the parent's 
Summary Compensation Table. Parent's NEO determinations and 

compensation disclosures should not be affected by whether its subsidiary 
is public or private. The staff also takes the view that subsidiary's Summary 
Compensation Table should report the respective percentages (60% for X 
and 85% for Y) of salary and bonus allocated to the subsidiary's books. 

Each Summary Compensation Table should include footnote disclosure 
noting the extent to which the same compensation is reported in both 
tables. [July 3, 2008] 

217.10 A company's reimbursement to an officer of legal expenses with 
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respect to a lawsuit in which the officer was named as a defendant, in her 

capacity as an officer, is not disclosable pursuant to Item 402 of Regulation 
S-K. [Jan. 24, 2007] 

217.11 A caller inquired whether a filing that is made on January 2 must 
include compensation for the previous year ended December 31 when 
compensation information may not be incorporated by reference into the 
filing. The Division staff's position is that compensation must be included 

for such year because registrants should have those numbers available. 
However, if bonus or other amounts for the prior year have not yet been 
determined, this should be noted in a footnote together with disclosure 
regarding the date the bonus will be determined, any formula or criteria 

that will be used and any other pertinent information. When determined, 
the bonus or other amount must be disclosed in a filing under Item 5.02(f) 
of Form 8-K. Further, where the compensation disclosure depends upon 

assumptions used in the financial statements and those financial 
statements have not yet been audited, it is permissible for the company to 
note this fact in the compensation disclosure. [Jan. 24, 2007] 

217.12 Shareholders of a shell company, as defined in Securities Act Rule 
405, will vote on combining the shell company with an operating company. 
The combination will have the effect of making the operating company 

subject to the reporting requirements of Section 13(a) or 15(d) of the 
Exchange Act. The disclosure document soliciting shareholder approval of 
the combination (whether a proxy statement, Form S-4, or Form F-4) 
needs to disclose: (1) Item 402 disclosure for the shell company before the 

combination; (2) Item 402 disclosure regarding the operating company that 
the operating company would be required to make if filing a 1934 Act 
registration statement, including Compensation Discussion and Analysis 

disclosure; and (3) Item 402 disclosure regarding each person who will 
serve as a director or an executive officer of the surviving company 
required by Item 18(a)(7)(ii) or 19(a)(7)(ii) of Form S-4, including 
Compensation Discussion and Analysis disclosure that may emphasize new 

plans or policies (as provided in the Release 33-8732A text at n. 97). The 
Form 10-K of the combined entity for the fiscal year in which the 
combination occurs would provide Item 402 disclosure for the named 
executive officers and directors of the combined entity, complying with 

Item 402(a)(4) of Regulation S-K and Instruction 1 to Item 402(c) of 
Regulation S-K. [Aug. 8, 2007] 

217.13 Options or other rights to purchase securities of the parent or a 
subsidiary of the registrant should be reported in the same manner as 
compensatory options to purchase registrant securities. [Jan. 24, 2007] 

217.14 Item 402(c)(2)(ix)(G) requires Summary Compensation Table 
disclosure of the dollar value of any insurance premiums paid by, or on 

behalf of, the registrant during the covered fiscal year with respect to life 
insurance for the benefit of a named executive officer. Item 402(j) requires 
description and quantification of the estimated payments and benefits that 
would be provided in each covered termination circumstance, including the 

proceeds of such life insurance payable upon a named executive officer's 
death. However, if an executive officer dies during the last completed fiscal 
year, the proceeds of a life insurance policy funded by the registrant and 
paid to the deceased executive officer's estate need not be taken into 

consideration in determining the compensation to be reported in the 
Summary Compensation Table, or in determining whether the executive is 
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among the registrant's up to two additional individuals for whom disclosure 
would be required under Item 402(a)(3)(iv). [May 29, 2009] 

Section 218. Item 402(b) — Executive Compensation; 

Compensation Discussion and Analysis 

None 

Section 219. Item 402(c) — Executive Compensation; Summary 

Compensation Table 

219.01 A registrant need not report earnings on compensation that is 
deferred on a basis that is not tax qualified as above-market or preferential 
earnings within the meaning of Item 402(c)(2)(viii)(B) where the return on 

such earnings is calculated in the same manner and at the same rate as 
earnings on externally managed investments to employees participating in 
a tax-qualified plan providing for broad-based employee participation. See 
n. 43 to Release No. 34-31327 (Oct. 16, 1992); American Society of 

Corporate Secretaries (Jan. 6, 1993). For example, many issuers provide 
for deferral of salary or bonus amounts not covered by tax-qualified plans 
where the return on such amounts is the same as the return paid on 
amounts invested in an externally managed investment fund, such as an 

equity mutual fund, available to all employees participating in a non-
discriminatory, tax-qualified plan (e.g., 401(k) plan). Although this position 
generally will be available for so-called "excess benefit plans" (as defined 
for Rule 16b-3(b)(2) purposes), it may not be appropriately applied in the 

case of a pure "top-hat" plan or SERP (Supplemental Employee Retirement 
Plan) that bears no relationship to a tax-qualified plan of the issuer. When 
in doubt, consult the staff. For a deferred compensation plan with a cash-
based, interest-only return, earnings would not be reportable as "above-

market" unless the rate of interest exceeded 120% of the applicable federal 
long-term rate, as stated in Instruction 2 to Item 402(c)(2)(viii). Non-
qualified deferred compensation plan earnings that are "above-market or 

preferential" are reportable even if the deferred compensation plan is 
unfunded and thus subject to risk of loss of principal. [Jan. 24, 2007] 

219.02 Item 402(c)(2)(ix)(G) requires disclosure in the "All Other 
Compensation" column of the dollar value of any dividends or other 
earnings paid on stock or option awards, when those amounts were not 
factored into the grant date fair value required to be reported for the stock 

or option award. If a company credits stock dividends on unvested 
restricted stock units, but does not actually pay them out until the 
restricted stock units vest, those dividends should be reported in the year 
credited, rather than the year vested (and actually paid). [Aug. 8, 2007] 

219.03 Item 402(c)(2)(viii) of Regulation S-K and Item 402(h)(2)(iii) and 

(iv) of Regulation S-K require amounts that are computed as of the same 
pension plan measurement date used for financial reporting purposes with 
respect to the company's audited financial statements for the last 
completed fiscal year. The rules reference the same pension plan 

measurement date as is used for financial statement reporting purposes so 
that the company would not have to use different assumptions when 
computing the present value for executive compensation disclosure and 
financial reporting purposes. The pension plan measurement date for most 

pension plans is September 30, which, in the case of calendar-year 
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companies, does not correspond with the company's fiscal year. This means 

that the pension benefit information will be presented for a period that 
differs from the fiscal year period covered by the disclosure. Under recent 
changes in pension accounting standards, the pension measurement date 
will be changed to be the same as the end of the company's fiscal year. In 

the year in which companies change their pension measurement date, they 
may use an annualized approach for the disclosure of the change in the 
value of the accumulated pension benefits in the Summary Compensation 

Table (thereby adjusting the 15 month period to a 12 month period) when 
the transition in pension plan measurement date occurs, so long as the 
company includes disclosure explaining it has followed this approach. The 
actuarial present value computed on the new measurement date should be 

reported in the Pension Benefits Table. [Jan. 24, 2007] 

219.04 If the actuarial present value of the accumulated pension benefit 

for a named executive officer on the pension measurement date of the prior 
fiscal year was $1,000,000, and the present value of the accumulated 
pension benefit on the pension measurement date of the most recently 
completed fiscal year is $1,000,000, but during the most recently 

completed fiscal year the named executive officer earned and received an 
in-service distribution of $200,000, then $200,000 should be reported as 
the increase in pension value in the Change in Pension Value and 

Nonqualified Deferred Compensation Earnings column (column (h)) of the 
Summary Compensation Table. [Jan. 24, 2007] 

Section 220. Item 402(d) — Executive Compensation; Grants of 

Plan-Based Awards Table 

220.01 Where a named executive officer exercises "reload" options and 
receives additional options upon such exercise, the registrant is required to 
report the additional options as an option grant in the Grants of Plan-Based 

Awards Table. In the Summary Compensation Table, the registrant would 
include the grant date fair value of the additional options in the aggregate 
amount reported. [Mar. 1, 2010] 

220.02 If plans do not include thresholds or maximums (or equivalent 
items), the registrant need not include arbitrary sample threshold and 

maximum amounts. For example, for a non-equity incentive plan that does 
not specify threshold or maximum payout amounts (for example, a plan in 
which each unit entitles the executive to $1.00 of payment for each $.01 
increase in earnings per share during the performance period), threshold 

and maximum levels need not be shown as "0" and "N/A" because the 
payouts theoretically may range from nothing to infinity. Rather, an 
appropriate footnote should state that there are no thresholds or 
maximums (or equivalent items). [Jan. 24, 2007] 

Section 221. Item 402(e) — Executive Compensation; Narrative 

Disclosure to Summary Compensation Table and Grants of Plan-

Based Awards Table 

None 

Section 222. Item 402(f) — Executive Compensation; Outstanding 

Equity Awards at Fiscal Year-End Table 
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222.01 A company grants stock options that provide for immediate 
exercise in full as of the grant date, subject to the company's right to 

repurchase (at the exercise price) if the executive terminates employment 
with the company before a specified date. If the executive officer exercises 
the option before the repurchase restriction lapses, he or she effectively 
receives restricted stock subject to forfeiture until the repurchase restriction 

lapses. In this circumstance, the Outstanding Equity Awards table should 
show the shares received as stock awards that have not vested (columns 
(g) and (h)) until the repurchase restriction lapses, and the exercise should 
not be reported in the Option Exercises and Stock Vested Table. Instead, as 

the shares acquired by the executive officer cease to be subject to the 
repurchase provision, those shares should be reported as stock awards 
(columns (d) and (e)) in the Option Exercises and Stock Vested Table. If 
the executive officer exercises the option after the repurchase restriction 

lapses, it is reported in the same manner as a regular stock option. [Aug. 8, 
2007] 

Section 223. Item 402(g) — Executive Compensation; Option 

Exercises and Stock Vested Table 

None 

Section 224. Item 402(h) — Executive Compensation; Pension 

Benefits 

None 

Section 225. Item 402(i) — Executive Compensation; Nonqualified 

Defined Contribution and Other Nonqualified Deferred 

Compensation Plans 

None 

Section 226. Item 402(j) — Executive Compensation; Potential 

Payments Upon Termination or Change-in-Control 

226.01 Item 402(j) requires quantitative disclosure of estimated payments 

and benefits, applying the assumptions that the triggering event took place 
on the last business day of the company's last completed fiscal year and 
the price per share of the company's securities is the closing market price 
as of that date. The date used for Item 402(j) quantification disclosure can 

affect the quantification of tax gross-ups with respect to the Internal 
Revenue Code Section 280G excise tax on excess parachute payments, 
such as by suggesting that benefits would be accelerated or by changing 
the five-year "base period" for computing the average annual taxable 

amount to which the parachute payment is compared. Where the last 
business day of the last completed fiscal year for a calendar year company 
is not December 31, the company may calculate the excise tax and related 

gross-up on the assumption that the change-in-control occurred on 
December 31, rather than the last business day of its last completed fiscal 
year, using the company stock price as of the last business day of its last 
completed fiscal year. The company may not substitute January 1 of the 

current year for the last business day of the company's last completed fiscal 
year, which would change the five-year "base period" to include the 
company's last completed fiscal year. [Aug. 8, 2007] 
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226.02 Following the end of the last completed fiscal year (2006), but 
before the proxy statement is filed, a named executive officer leaves the 
company (in early 2007). A Form 8-K disclosing this termination is filed, as 
required by Item 5.02(b) of Form 8-K. This named executive officer is not 

the principal executive officer or the principal financial officer and will not 
be a named executive officer for the current fiscal year (2007) based on 
Item 402(a)(3)(iv). The severance package that applied to the named 
executive officer's termination is not newly negotiated but instead has the 

same terms that otherwise would apply. In these limited circumstances, it 
is permissible to provide Item 402(j) disclosure for the named executive 
officer only for the triggering event that actually occurred (even though 
beyond the scope of Instruction 4 to Item 402(j) because it took place after 

the end of the last completed fiscal year), rather than providing the 
disclosure for several additional scenarios that no longer can occur. [Aug. 8, 
2007] 

226.03 A company will file a proxy statement for its regular annual 
meeting that also will solicit shareholder approval of a transaction in which 

the company would be acquired. The company has post-termination 
compensation arrangements that apply generally. Assuming that the 
acquisition is approved, however, all the named executive officers will be 
covered by termination agreements that that will be specific to the 

acquisition. The company cannot satisfy Item 402(j) by disclosing only the 
termination agreements that are specific to the pending acquisition for the 
following reasons: If the company's shareholders and/or any applicable 
regulatory authority do not approve the acquisition, the company's 

generally applicable post-termination arrangements will continue to apply. 
In addition, comparison of the acquisition-specific agreements with the 
generally applicable post-termination arrangements may be material. [Aug. 
8, 2007] 

Section 227. Item 402(k) — Executive Compensation; 

Compensation of Directors 

227.01 Consulting arrangements between the registrant and a director are 

disclosable as director compensation under Item 402(k)(2)(vii), even where 
such arrangements cover services provided by the director to the issuer 
other than as director (e.g., as an economist). [Jan. 24, 2007] 

227.02 A company has an executive officer (who is not a named executive 
officer) who is also a director. This executive officer does not receive any 

additional compensation for services provided as a director, and the 
conditions in Instruction 5.a.ii to Item 404(a) of Regulation S-K are 
satisfied. The compensation that this director receives for services as an 
executive officer does not need to be reported in the Director Compensation 

Table under Item 402(k) of Regulation S-K. The director may be omitted 
from the table, provided that footnote or narrative disclosure explains that 
the director is an executive officer, other than a named executive officer, 
who does not receive any additional compensation for services provided as 

a director. [Aug. 8, 2007] 

227.03 A company has a director who also is an employee (but not an 
executive officer). Item 404(a) requires disclosure of the transaction 
pursuant to which the director is compensated for services provided as an 
employee. (Instruction 5 to Item 404(a) does not apply because the person 

is not an executive officer or does not have compensation reported for 
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services as a director in the Director Compensation Table required by Item 
402(k).) However, disclosure of this employee compensation transaction in 
the Director Compensation Table typically would result in a clearer, more 

concise presentation of the information. In this situation, if the employee 
compensation transaction is reported in the Director Compensation Table, it 
need not be repeated with the other Item 404(a) disclosure. Footnote or 
narrative disclosure to the Director Compensation Table should explain the 

allocation to services provided as an employee. [Aug. 8, 2007] 

227.04 A current director previously was an employee of the company and 
receives a pension that was earned for services rendered as a company 
employee. If payment of the pension is not conditioned on his or her 
service as a director, the pension benefits do not need to be disclosed in 

the Director Compensation Table, whether or not the director receives 
compensation for services provided as a director. If service as a director 
generates new accruals to the pension, disclosure would be required in 
column (f) of the Director Compensation Table. [Aug. 8, 2007] 

Section 228. Items 402(l) to (r) — Executive Compensation; Smaller 

Reporting Companies 

None 

Section 229. Item 403 — Security Ownership of Certain Beneficial 

Owners and Management 

229.01 A limited partnership holds restricted voting securities in a 

company that plans to make a public offering of its securities. The limited 
partnership agreement requires the limited partnership to distribute the 
restricted securities to its general and limited partners within 60 days 
following such public offering. In light of the beneficial ownership provisions 

of Section 13(d), the beneficial ownership of shares to be held by the 
general and limited partners whose holdings will be in excess of 5 percent 
(or if such persons are directors or named executive officers) following such 
distribution should be included in the beneficial ownership table contained 

in the company's prospectus. [Mar. 13, 2007] 

229.02 When asked whether an issuer would be required to consider Form 
13-F reports of "investment discretion" in determining the identity of 5 
percent beneficial owners under Item 403(a), the Division staff advised that 
the concept of "investment discretion" was not the same as "beneficial 

ownership," noting that investment managers subject to Form 13-F 
reporting would also have to file Schedule 13D or Schedule 13G if their 
interest in the securities constituted beneficial ownership. The Division staff 
emphasized the statement in Item 403 that the issuer could rely on 

Schedules 13D and 13G, but that such reliance could not be exclusive if it 
had knowledge (or has reason to believe that such information is not 
complete or accurate or that a statement or amendment that should have 
been filed was not) of any 5 percent beneficial owners who had not filed 

such reports. [Mar. 13, 2007] 

229.03 The tax consequences under Section 409A of the Internal Revenue 
Code that apply if a "key employee" receives a stock distribution within six 
months after leaving the company do not affect the analysis as to whether 
the person has a right to acquire the stock within 60 days under Rule 13d-3
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(d)(1). This is because Section 409A results in a negative economic 
consequence rather than a prohibition upon receipt of the shares. [Mar. 13, 
2007] 

Section 230. Item 404 — Transactions with Related Persons, 

Promoters and Certain Control Persons 

230.01 The term "any immediate family member," as used in Item 404, is 
defined to include, among others, mothers and fathers-in-law, sons and 

daughters-in-law, brothers and sisters-in-law, and stepchildren and 
stepparents. For purposes of this item, such relatives are deemed to be: (1) 
only those persons who are currently related to the primary reporting 
person (e.g., a person who is divorced from a director's daughter would no 

longer be a son-in-law whose transactions must be reported); and (2) only 
those persons who are related by blood or step relationship to the primary 
reporting person or his spouse (e.g., the sister of a director's spouse is 
considered a sister-in-law for purposes of this item; the sister's husband, 

however, is not considered a brother-in-law for purposes of this item). 
[Mar. 13, 2007] 

230.02 A is an officer and director of Y corporation, a wholly-owned 
subsidiary of registrant X. A is not an officer or director of X and holds only 
a nominal amount of X's shares. Y does business in an amount in excess of 

$120,000 with B, A's brother. That relationship need not be disclosed in X's 
reports under Item 404(a), since A is not a person described in Instruction 
1 to Item 404(a). [Mar. 13, 2007] 

230.03 A corporation enters into a lease in an amount substantially in 
excess of $120,000 with a lessor completely unaffiliated with the 
corporation. The lease, however, is negotiated through a related person 

specified in Instruction 1 to Item 404(a), who is paid a commission that is 
less than $120,000 by the lessor for those services. Since the amount of 
that person's commission is dependent upon the value of the lease, that 

person is considered to have an interest in the lease transaction, and the 
transaction, together with the commission, should be reported if the 
interest is determined to be a direct or indirect material interest. [Mar. 13, 
2007] 

230.04 Y, the President and a director of Z Corporation, a supplier of the 
registrant, is a member of the registrant's board of directors. The registrant 

solicited bids from Z and various other companies on a supply contract 
involving an amount in excess of the $120,000 threshold of Item 404(a). 
The registrant plans to award the contract to Z, even though this supplier 
did not submit the lowest bid in what purportedly was a competitive bidding 

contest. Under these circumstances, the registrant cannot avail itself of the 
exclusion in Instruction 7.a. to Item 404(a) for transactions where the rates 
or charges involved are determined by competitive bids. [Mar. 13, 2007] 

230.05 Instruction 7.a. to Item 404(a) of Regulation S-K does not permit 
non-disclosure of an equipment lease transaction between a company 

owned by a director of a reporting company and the reporting company, 
simply because the reporting company solicited proposals from other 
unrelated persons and selected the director's company only after an 
internal analysis of the available terms. The procedure used was not 

deemed to be a competitive bid because it did not involve the formal 
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procedures normally associated with competitive bidding situations. There 
were no specifications established for the lease being bid upon and there 
was no indication of the basis upon which a bid was accepted. [Mar. 13, 
2007] 

230.06 A contract between a reporting company and the fund manager of 
the company's pension plan, who is also a more than 5 percent beneficial 

owner under Rule 13d-3, should be disclosed under Item 404(a) where the 
amount involved in the contract exceeds $120,000. [Mar. 13, 2007] 

230.07 X is a director of the registrant. X's child is employed by the 
registrant and receives yearly compensation exceeding $120,000. The 
child's compensation is not reported under Item 402 since the child is not 

one of the registrant's named executive officers, nor is the child an officer 
or director. The child's compensation is required to be disclosed under Item 
404(a) because the child is a related person and has a material interest in 
his or her yearly compensation. [Aug. 14, 2009] 

230.08 An agreement by a company with a related person to repurchase 

company shares from the related person's estate upon death with the 
proceeds of a life insurance policy paid for by the company should be 
disclosed pursuant to Item 404(a). [Mar. 13, 2007] 

230.09 In connection with a move of company headquarters, a company 
purchased and resold the homes owned by all affected employees. The 
price paid was determined by an independent appraiser. The company was 

advised that the Division staff will raise no objection if the company 
discloses under Item 404(a) only the general features of the program 
(including how the price was determined) and the total amount spent by 
the company on the program. [Mar. 13, 2007] 

230.10 Item 404(a) requires disclosure of nonaccrual, past due, 

restructured and potential problem loans from banks, savings and loan 
associations or broker-dealers extending credit under Federal Reserve 
Regulation T. Instruction 4.c. of Item 404(a) refers to Industry Guide 3, 
Statistical Disclosure by Bank Holding Companies, for determining if loans 

are nonaccrual, past due, restructured or potential problem loans. Guide 3 
requires disclosure of loans in these categories the end of each "reported 
period." In a proxy statement, therefore, where the reported period is the 
last fiscal year, only those loans which were in these categories at the end 

of the last fiscal year are required to be reported. [Mar. 13, 2007] 

230.11 A parent and its subsidiary are both Exchange Act reporting 
companies. Some of the executive officers of the parent may receive a 
portion of their compensation from the subsidiary corporation. The Division 
staff advised that if an executive spends 100% (or near 100%) of the 

executive's time for the subsidiary but is paid by the parent, then the 
compensation paid by the parent has to be reported in the executive 
compensation table of the subsidiary. However, if an allocation of the 
monies paid by the parent would be necessary because the executive 

officer splits time between the parent and the subsidiary, the payments 
allocable to services to the parent need not be included in the subsidiary's 
executive compensation table. In addition, in the event that the subsidiary 
pays a management fee to the parent for use of the executives, disclosure 

of the structure of the management agreement and fees would have to be 
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reported under Item 404. Compensation paid by the subsidiary to 
executives of the parent company must be included in the parent's 
executive compensation table if such payments are paid directly by the 

subsidiary. If the payments are part of a management contract, disclosure 
of the structure of the management agreement and fees would have to be 
reported under Item 404. [July 3, 2008] [same as C&DI 217.08] 

230.12 When the transaction under consideration is an employment 
arrangement, "the amount involved in the transaction" includes all 
compensation, not just the salary of the employee. [Aug. 8, 2007] 

230.13 The compensation of an executive officer who is not a named 

executive officer is approved by the Board's compensation committee, and 
the executive officer's compensation is not disclosed under Item 404(a) 
pursuant to Instruction 5.a to Item 404(a). An immediate family member of 
this executive officer also is employed by the company. The immediate 

family member's compensation is disclosed under Item 404(a). In this 
regard, Instruction 5.a to Item 404(a) does not apply to the immediate 
family member because she was not an executive officer. [Aug. 8, 2007] 

Section 231. Item 405 — Compliance with Section 16(a) of the 

Exchange Act 

231.01 Item 405 requires the company to disclose delinquent filings 
required by Section 16(a) of the Exchange Act during the most recent fiscal 

year or prior years. An insider's Form 5 with respect to 2007, due in 
February 2008, was filed late. If this late Form 5 is disclosed in the 
company's Form 10-K for the year ended December 31, 2007 and the proxy 
statement for the 2008 annual meeting, this Item 405 disclosure need not 

be repeated in the company's Form 10-K for the year ended December 31, 
2008 and the proxy statement for the 2009 annual meeting. [July 3, 2008] 

Section 232. Item 406 — Code of Ethics 

None 

Section 233. Item 407 — Corporate Governance 

233.01 The "total number of meetings of the board of directors" specified 
as the basis for calculation of director's attendance in Item 407(b)(1) does 
not include board action by written consent. [Mar. 13, 2007] 

233.02 If the only disclosure that a registrant is required to provide 
pursuant to Item 407(e)(4) is the identity of the members of the 
compensation committee, because the registrant has no transactions or 

relationships that trigger a disclosure obligation, the registrant may omit 
the Item 407(e)(4) caption ("Compensation Committee Interlocks and 
Insider Participation"). [Mar. 13, 2007] 

233.03 The Compensation Committee Report must be separately captioned 
to identify it clearly as specified in Item 407(e)(5). Where there are 

multiple committees on the board with responsibility for different 
components of compensation (e.g., a stock option committee) and those 
committees review and discuss the Compensation Discussion and Analysis 
with management and, based on that review and discussion, recommend 
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the inclusion of the Compensation Discussion and Analysis in the 
registrant's filings, each of these committees has a disclosure obligation 
under Item 407(e)(5). [Mar. 13, 2007] 

Section 234. Item 501 — Forepart of Registration Statement and 

Outside Front Cover Page of Prospectus 

234.01 Counsel for a company named Geo-Search was informed that if the 
company registered under the Exchange Act, the Division staff would not 

suggest a name change solely because there is an existing registrant 
named Geosearch. [July 3, 2008] 

234.02 The cover page of a prospectus relating to a secondary equity 
offering, registered for the shelf pursuant to Rule 415, need not contain the 
tabular or other presentation required by Item 501(b)(3) where the offering 

will not be underwritten, the securities will be offered at the market, and 
brokerage commissions will be negotiated at the time of the offering. The 
reason is that no meaningful figures as to "price to the public" and 
"underwriter's discounts" would be available. [July 3, 2008] 

Section 235. Item 502 — Inside Front and Outside Back Cover 

Pages of Prospectus 

None 

Section 236. Item 503 — Prospectus Summary, Risk Factors and 

Ratio of Earnings to Fixed Charges 

None 

Section 237. Item 504 — Use of Proceeds 

None 

Section 238. Item 505 — Determination of Offering Price 

None 

Section 239. Item 506 — Dilution 

None 

Section 240. Item 507 — Selling Security Holders 

240.01 Item 507 of Regulation S-K requires certain disclosure concerning 
each selling shareholder for whose account the securities being registered 
are to be offered. The Division staff has permitted this disclosure to be 
made on a group basis, as opposed to an individual basis, where the 

aggregate holding of the group is less than 1% of the class prior to the 
offering. Where the aggregate holding of the group is less than 1% of the 
class but for a few major shareholders, the disclosure for the members of 
the group other than the major shareholders also may be made on a group 

basis. [July 3, 2008] 
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240.02 Revised and moved to Question 140.03 [Aug. 14, 2009] 

240.03 An investment advisor manages security holder accounts in the 
advisor's exclusive discretion. Although the account agreements give the 
advisor complete discretionary authority to vote and sell securities held in 

the managed accounts, the account holders may revoke this authority 
within 60 days. Both the investment advisor and the individual account 
holders must be identified under Item 507 of Regulation S-K because both 

are viewed as security holders given their shared power to vote and sell the 
securities held in the managed accounts. [July 3, 2008] 

240.04 An issuer with a resale registration statement naming several 
investment funds as selling security holders must name the natural persons 
who have or share voting or investment power for each fund as part of its 
Item 507 of Regulation S-K disclosure, even if voting or investment power 

for any fund is controlled by an investment committee consisting of a large 
number of individuals who each have a vote to approve the exercise of such 
power and therefore no single person exclusively possesses the power to 
vote, acquire or dispose of securities held by the fund. [July 3, 2008] 

Section 241. Item 508 — Plan of Distribution 

241.01 Stabilizing transactions begun on the day a registration statement 

became effective, but prior to the time of effectiveness (e.g., stabilizing 
began at 10:00 A.M. and the registration statement was declared effective 
at 2:00 P.M.), are not deemed to be "before the effective date of the 
registration statement" for purposes of Item 508(l)(2). Accordingly, the 

disclosure set forth in Item 508(l)(2) need not be made for such 
transactions. [July 3, 2008] 

Section 242. Item 509 — Interests of Named Experts and Counsel 

242.01 A legal fee incurred in the preparation of a registration statement, 
even if in excess of $50,000, is not the kind of "substantial interest" in the 
registrant requiring disclosure under Item 509. Such fees, of course, are 
normally disclosed in Part II of the registration statement. [July 3, 2008] 

242.02 Where a registrant's attorney has a 10% limited partnership 

interest in a limited partnership in which the registrant has a 50% limited 
partnership interest, the registrant's relationship to the partnership is 
sufficiently analogous to a parent-subsidiary relationship to warrant 
furnishing the disclosure required by Item 509 of Regulation S-K. [July 3, 

2008] 

242.03 A law firm is charging a flat fee to a registrant for services 

performed in connection with preparation of the registrant's Securities Act 
registration statement. However, as the company will declare bankruptcy if 
the offering is unsuccessful, the law firm is not certain it will be paid unless 
the offering is successful. The Division staff has taken the position that this 

is not a form of "contingent interest" the disclosure of which was 
contemplated by Item 509. [July 3, 2008] 

Section 243. Item 510 — Disclosure of Commission Position on 

Indemnification for Securities Act Liabilities 
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None 

Section 244. Item 511 — Other Expenses of Issuance and 

Distribution 

None 

Section 245. Item 512 — Undertakings 

245.01 A Rule 415 offering provides that purchasers within the first 60 
days will receive a security with a higher yield than that to be received by 
subsequent purchasers. The registrant wished to extend the preferential 

purchase period for an additional 30 days. The Division staff has taken the 
position that such an extension is a material change in the plan of 
distribution, which according to the Item 512(a)(iii) undertaking would 
require a post-effective amendment (or, for registration statements on 

Form S-3 or F-3, compliance with one of the methods in Item 512(a)(1)
(B)). [July 3, 2008] 

245.02 In an offering of limited partnership interests registered under the 
Securities Act, the undertaking required by Item 512(f) that the issuer 
provide certificates to the underwriter need not be included in the 

registration statement where no certificates will be used. [July 3, 2008] 

Section 246. Item 601 — Exhibits 

246.01 Item 601(b)(3) requires that the entire amended text of the 

articles or by-laws be filed, along with the text of the new amendments. 
This could be accomplished by filing the entire amended text, redlined to 
show the new amendments. [July 3, 2008] 

246.02 The exhibits to be filed with a Form 10-Q need only include 
instruments defining the rights of security holders with respect to long-term 

debt that was issued during the quarter covered by the form. Thus, 
documents defining the rights of commercial paper holders are not required 
to be filed as exhibits since commercial paper is not long-term 
indebtedness. [July 3, 2008] 

246.03 Item 601 of Regulation S-K provides that a Form 10-Q must 

include, among other things, the exhibits required by Item 601(b)(4) (viz., 
instruments defining the rights of security holders, including indentures). 
However, an indenture need be filed with a Form 10-Q only in those 
situations where the Form 10-Q discloses a new debt issue in the quarter 

for which the report is filed. See Item 601(b)(4)(v). If the indenture has 
already been filed as part of a Securities Act registration statement, it can 
be incorporated by reference into the Form 10-Q pursuant to Exchange Act 
Rules 12b-23 and 12b-32. [July 3, 2008] 

246.04 A registrant adopts a resolution providing confidential proxy voting 
rights for shareholders and asks whether the resolution should be filed as 

an "instrument defining the rights of security holders" pursuant to 
Regulation S-K Item 601(b)(4). The Division staff has advised that it should 
be so filed. [July 3, 2008] 

246.05 Subparagraph (ii) of Item 601(b)(4) requires filing as an exhibit 
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instruments defining the rights of holders of long-term debt. Subparagraph 
(iii)(A) excludes from this requirement such instruments where the amount 
of indebtedness authorized thereunder does not exceed 10% of the total 
assets of the company and there is filed an agreement to furnish a copy of 

the instrument to the Commission upon request. The confidential treatment 
procedures set forth in Rule 83(c) would apply to such documents furnished 
upon request. [July 3, 2008] 

246.06 A company issues a series of notes, amounting to 5% of its total 
assets, in a private placement and pursuant to an indenture. Since the 
amount involved is less than 10 percent of its total assets, the indenture is 

not required to be filed pursuant to Item 601(b)(4) as an exhibit to the 
Form 10-K and, although not made in the ordinary course of business, the 
indenture would not be required to be filed as a material contract pursuant 
to Item 601(b)(10). [July 3, 2008] 

246.07 In connection with a rights offering, a foreign company registering: 

(1) warrants evidencing the rights to purchase American depositary shares 
representing ordinary shares; (2) provisional allotment letters ("PALs") 
evidencing rights to purchase ordinary shares; and (3) ordinary shares 
underlying the warrants and PALs, must provide an opinion of counsel as to 

the legal issuance of the warrants and PALs and the fact that they are valid 
and binding obligations of the company, in addition to the opinion regarding 
the valid issuance and fully-paid and non-assessable nature of the ordinary 
shares. [July 3, 2008] 

246.08 Two companies propose a joint Form S-4 registration statement for 

a stock-for-assets acquisition. Although the company to be acquired is not 
the registrant, it should file as exhibits any contracts or other documents 
that would be material to the new entity. [July 3, 2008] 

246.09 Item 601(b)(10) requires the filing of material contracts. Pursuant 
to Item 601(b)(10)(ii)(C), a contract for the acquisition of real estate must 

be filed if consideration in excess of 15% of the fixed assets of the company 
is paid for the real estate. When computing the consideration paid for the 
real estate, an issuer should include the cash purchase price plus the 
amount of any indebtedness assumed as a result of the purchase. [July 3, 

2008] 

246.10 For purposes of Form 10-K, Item 601(b)(10)(iii) of Regulation S-K 

requiring disclosure of remunerative contracts would apply to a deferred 
compensation plan entered into during the fiscal year, even though the 
officer/director retired during that fiscal year and no longer was an 
officer/director. [July 3, 2008] 

246.11 Instruction 1 to Item 201(d) provides that no disclosure is required 

with respect to any employee benefit plan that is intended to meet the 
qualification requirements of Internal Revenue Code Section 401(a). The 
same treatment would apply to a foreign employee benefit plan that is 
similar in substance to a Section 401(a) qualified plan in terms of being 

broad-based, compensatory and non-discriminatory. The same analysis 
applies for purposes of determining whether a plan must be filed as an 
exhibit pursuant to Item 601(b)(10)(iii)(B) of Regulation S-K, based on the 
exclusion provided by Item 601(b)(10)(iii)(C)(4) of Regulation S-K. [Mar. 

13, 2007] [same as C&DI 206.03] 
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246.12 A remuneration plan applicable to 300 key executives in a company 
with 18,000 employees would not be considered a plan available to 
employees generally. Therefore, it would not fall within the exemption 
provided by Item 601(b)(10)(iii)(C)(4) and would have to be filed as an 

exhibit. In this regard, if a compensatory plan, contract or arrangement is 
available generally to all officers and directors but is not available to all 
employees of the company, the plan, contract or arrangement does not fall 
within this exemption. [July 3, 2008] 

246.13 A company files its first Form 10-K containing management's 
report on internal control over financial reporting. The company 

inadvertently omits the internal control over financial reporting language 
from the introductory portion of paragraph 4 of the Section 302 
certification, as well as paragraph 4(b). Because companies were permitted 
to omit these portions of the certification during the transition period to 

Section 404(a) compliance, if this error occurs in the company's first Form 
10-K containing management's report, the staff will permit the company to 
file a Form 10-K/A that contains only the cover page, explanatory note, 

signature page and paragraphs 1, 2, 4 and 5 of the Section 302 
certification. However, if the same company were to make this mistake in 
the following year, it would be required to file a Form 10-K/A containing full 
Item 9A disclosure as well as the company's financial statements. [July 3, 

2008] 

246.14 The following errors in a certification required by Item 601(b)(31) 

are examples of errors that will require the company to file a corrected 
certification that is accompanied by the entire periodic report: (1) the 
company identifies the wrong periodic report in paragraph 1 of the 
certification; (2) the certification omits a conformed signature above the 

signature line at the end of the certification; (3) the certification fails to 
include a date; and (4) the individuals who sign the certification are neither 
the company's principal executive officer nor the principal financial officer, 

or persons performing equivalent functions. [July 3, 2008] 

246.15 Consistent with the requirements of Item 601(b)(10)(iii), a 

company files its nonqualified deferred compensation plan as an exhibit. 
The company subsequently establishes a rabbi trust under the nonqualified 
deferred compensation plan. Establishment of the rabbi trust would trigger 
filing under Item 601(b)(10)(iii) only if it materially modifies participants' 

rights under the previously filed nonqualified deferred compensation plan. 
[May 29, 2009] 

Section 247. Item 701 — Recent Sales of Unregistered Securities; 

Use of Proceeds from Registered Securities 

247.01 If the only warrants in an offering were issued to underwriters as 
compensation, and if the proceeds from the exercise of the warrants will be 

de minimis with respect to the overall proceeds, the Division staff may 
deem the obligation to report use of proceeds from an initial offering to be 
completed. Ordinarily, however, when purchase warrants remain 
outstanding, an offering is ongoing for purposes of reporting use of 

proceeds. [July 3, 2008] 

247.02 Use of proceeds disclosure is required in the issuer's first periodic 

report filed following the effective date of its first registration statement 
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filed under the Securities Act, even if the registration statement covered a 
best-efforts offering that has not closed on the due date of that periodic 
report. [July 3, 2008] 

247.03 If a registrant's first filing under the Securities Act is a secondary 
offering, no disclosure need be provided in response to Item 701(f) since 

there is no use of proceeds. However, such a secondary offering would not 
constitute "the first registration statement filed under the Act by an issuer" 
for purposes of Rule 463. Accordingly, the first primary Securities Act 
offering by that registrant would necessitate disclosure under Item 701(f). 

[July 3, 2008] 

247.04 On the same registration statement, in its initial public offering, a 
company registered X shares for sale to the public and Y shares for 
issuance pursuant to employee benefit plans. The Division staff agreed with 
the company's analysis that it need report the use of proceeds as required 

by Rule 463 and Item 701(f) of Regulation S-K only for the shares sold to 
the public, and could omit the information relating to the employee benefit 
plan shares in reliance on Rule 463(d)(3). The Division staff's response is 
premised on the representation that the employee benefit plan shares were 

originally registered for that purpose; had it been a matter of converting 
shares originally registered for sale to the public that remained unsold to 
the employee benefit purpose, this position would not apply. [July 3, 2008] 

Section 248. Item 702 — Indemnification of Directors and Officers 

None 

Section 249. Item 703 — Purchases of Equity Securities by the 

Issuer and Affiliated Purchasers 

249.01 If a company receives its shares back from a vendor in settlement 
of litigation, these shares must be disclosed under Item 703 of Regulation 

S-K. [July 3, 2008] 

249.02 An investor purchased stock from an issuer in a private placement. 

The investor paid the consideration with a promissory note, which was 
secured by the stock. When it became apparent that the investor could not 
repay the note, the parties agreed that the investor would forfeit the stock 
in exchange for cancellation of the note. The forfeiture of the pledged stock 

to the issuer is an issuer repurchase that requires Item 703 of Regulation 
S-K disclosure. [July 3, 2008] 

Section 250. Items 801 and 802 — Industry Guides 

None 

Section 251. Items 901 through 915 — Roll-up Transactions 

None 
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SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 229, 239, 240, 249 and 

[Release Nos. 33–9089; 34–61175; IC– 
29092; File No. S7–13–09] 

RIN 3235–AK28 

Proxy Disclosure Enhancements 

AGENCY: Securities and Exchange 

Commission. 

ACTION: Final rule. 


SUMMARY: We are adopting amendments 
to our rules that will enhance 
information provided in connection 
with proxy solicitations and in other 
reports filed with the Commission. The 
amendments will require registrants to 
make new or revised disclosures about: 
compensation policies and practices 
that present material risks to the 
company; stock and option awards of 
executives and directors; director and 
nominee qualifications and legal 
proceedings; board leadership structure; 
the board’s role in risk oversight; and 
potential conflicts of interest of 
compensation consultants that advise 
companies and their boards of directors. 
The amendments to our disclosure rules 
will be applicable to proxy and 
information statements, annual reports 
and registration statements under the 
Securities Exchange Act of 1934, and 
registration statements under the 
Securities Act of 1933 as well as the 
Investment Company Act of 1940. We 
are also transferring from Forms 10–Q 
and 10–K to Form 8–K the requirement 
to disclose shareholder voting results. 
DATES: Effective Date: February 28, 
2010. 
FOR FURTHER INFORMATION CONTACT: N. 
Sean Harrison, Special Counsel, at (202) 
551–3430 or Anne Krauskopf, Senior 
Special Counsel, at (202) 551–3500, in 
the Division of Corporation Finance; or 
with respect to questions regarding 
investment companies, Alberto Zapata, 
Senior Counsel, Division of Investment 
Management, at (202) 551–6784, U.S. 
Securities and Exchange Commission, 
100 F Street, NE., Washington, DC 
20549. 
SUPPLEMENTARY INFORMATION: We are 
adopting amendments to Items 401,1 

402,2 and 407 3 of Regulation S–K; 4 

Schedule 14A 5 and Forms 8–K,6 10–Q,7 

1 17 CFR 229.401. 

2 17 CFR 229.402. 

3 17 CFR 229.407. 

4 17 CFR 229.10 et al. 

5 17 CFR 240.14a–101. 

6 17 CFR 249.308. 

7 17 CFR 249.308a. 


and 10–K 8 under the Securities 
Exchange Act of 1934 (‘‘Exchange 
Act’’); 9 and Forms N–1A,10 N–2,11 and 
N–3,12 registration forms used by 
management investment companies to 
register under the Investment Company 
Act of 1940 (‘‘Investment Company 
Act’’) 13 and to offer their securities 
under the Securities Act of 1933 
(‘‘Securities Act’’).14 

Table of Contents 

I. Background and Overview of the 
Amendments 

II. Discussion of the Amendments 
A. Enhanced Compensation Disclosure 
1. Narrative Disclosure of the Company’s 

Compensation Policies and Practices as 
They Relate to the Company’s Risk 
Management 

a. Proposed Amendments 
b. Comments on the Proposed 


Amendments 

c. Final Rule 
2. Revisions to the Summary 


Compensation Table 

a. Proposed Amendments 
b. Comments on the Proposed 


Amendments 

c. Final Rule 
d. Transition 
e. Comment Responses Regarding 

Rulemaking Petition and Other Requests 
for Comment 

B. Enhanced Director and Nominee 

Disclosure 


1. Proposed Amendments 
2. Comments on the Proposed 


Amendments 

3. Final Rule 
C. New Disclosure About Board Leadership 

Structure and the Board’s Role in Risk 
Oversight 

1. Proposed Amendments 
2. Comments on the Proposed 


Amendments 

3. Final Rule 
D. New Disclosure Regarding 


Compensation Consultants 

1. Proposed Amendments 
2. Comments on the Proposed 


Amendments 

3. Final Rule 
E. Reporting of Voting Results on Form 

8–K 
1. Proposed Amendments 
2. Comments on the Proposed 


Amendments 

3. Final Rule 

III. Paperwork Reduction Act 
IV. Cost-Benefit Analysis 
V. Consideration of Impact on the Economy, 

Burden on Competition and Promotion 
of Efficiency, Competition and Capital 
Formation 

VI. Final Regulatory Flexibility Analysis 

8 17 CFR 249.310. 

9 15 U.S.C. 78a et seq. 

10 17 CFR 239.15A and 274.11A. 

11 17 CFR 239.14 and 274.11a–1. 

12 17 CFR 239.17a and 274.11b. 

13 15 U.S.C. 80a–1 et seq. 

14 15 U.S.C. 77a et seq. 


VII. Statutory Authority and Text of the 
Amendments 

I. Background and Overview of the 
Amendments 

On July 10, 2009, we proposed a 
number of revisions to our rules that 
were designed to improve the disclosure 
shareholders of public companies 
receive regarding compensation and 
corporate governance.15 As discussed in 
detail below, we have taken into 
consideration the comments received on 
the proposed amendments and are 
adopting several amendments to our 
rules. Among other improvements, the 
new disclosure requirements adopted 
today enhance the information provided 
in annual reports, and proxy and 
information statements to better enable 
shareholders to evaluate the leadership 
of public companies. 

As discussed more fully in the 
Proposing Release, during the past few 
years, investors have increasingly 
focused on corporate accountability and 
have expressed the desire for additional 
information that would enhance their 
ability to make informed voting and 
investment decisions. The disclosure 
enhancements we are adopting respond 
to this focus, and will significantly 
improve the information companies 
provide to shareholders with regard to 
the following: 

• Risk: By requiring disclosure about 
the board’s role in risk oversight and, to 
the extent that risks arising from a 
company’s compensation policies and 
practices are reasonably likely to have a 
material adverse effect on the company, 
disclosure about such policies and 
practices as they relate to risk 
management;

• Governance and Director 
Qualifications: By requiring expanded 
disclosure of the background and 
qualifications of directors and director 
nominees and new disclosure about a 
company’s board leadership structure, 
and accelerating the reporting of 
information regarding voting results; 
and 

• Compensation: By revising the 
reporting of stock and option awards in 
the Summary Compensation Table 16 

and Director Compensation Table,17 and 
requiring disclosure of potential 
conflicts of interest of compensation 
consultants in certain circumstances. 
We believe that providing a more 
transparent view of these key risk, 
governance and compensation matters 

15 See Release No. 33–9052 (July 10, 2009) [74 FR 
35076] (‘‘Proposing Release’’). 

16 Item 402(c) and 402(n) of Regulation S–K [17 
CFR 229.402(c) and 229.402(n)]. 

17 Item 402(k) and 402(r) of Regulation S–K [17 
CFR 229.402(k) and 229.402(r)]. 
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will help shareholders make more 
informed voting and investment 
decisions. 

We received over 130 comment letters 
in response to the proposed 
amendments.18 These letters came from 
corporations, pension funds, 
professional associations, trade unions, 
accounting firms, law firms, 
consultants, academics, individual 
investors and other interested parties. In 
general, the commenters supported the 
objectives of the proposed new 
requirements. Most investors supported 
the manner in which we proposed to 
achieve these objectives and, in some 
cases, urged us to require additional 
disclosure from companies. Other 
commenters, however, opposed some of 
the proposed revisions and suggested 
modifications to the proposals. 

We have reviewed and considered all 
of the comments that we received on the 
proposed amendments. The adopted 
rules reflect changes made in response 
to many of these comments. We discuss 
our revisions with respect to each 
proposed rule amendment in more 
detail throughout this release. The 
amendments that we are adopting will 
require:

• To the extent that risks arising from 
a company’s compensation policies and 
practices for employees are reasonably 
likely to have a material adverse effect 
on the company, discussion of the 
company’s compensation policies or 
practices as they relate to risk 
management and risk-taking incentives 
that can affect the company’s risk and 
management of that risk; 

• Reporting of the aggregate grant 
date fair value of stock awards and 
option awards granted in the fiscal year 
in the Summary Compensation Table 
and Director Compensation Table to be 
computed in accordance with Financial 
Accounting Standards Board 
Accounting Standards Codification 
Topic 718, Compensation—Stock 
Compensation (‘‘FASB ASC Topic 
718’’),19 rather than the dollar amount 
recognized for financial statement 
purposes for the fiscal year, with a 

18 The public comments we received are available 
on our Web site at http://www.sec.gov/comments/ 
s7-13-09/s71309.shtml. Comments are also available 
for Web site viewing and copying in the 
Commission’s Public Reference Room, 100 F Street, 
NE., Washington, DC 20549, on official business 
days between the hours of 10 a.m. and 3 p.m. 

19 Both our rule proposal and the former 
disclosure requirement used the nomenclature 
Financial Accounting Standards Board Statement of 
Financial Accounting Standards No. 123 (revised 
2004) Share-Based Payment (FAS 123R). We are 
updating our references in this release and the final 
rules to reflect that the FASB Accounting Standards 
Codification has superseded all references to 
previous FASB standards for interim or annual 
periods ending on or after September 15, 2009. 

special instruction for awards subject to 
performance conditions;

• New disclosure of the qualifications 
of directors and nominees for director, 
and the reasons why that person should 
serve as a director of the company at the 
time at which the relevant filing is made 
with the Commission; the same 
information would be required in the 
proxy materials prepared with respect to 
nominees for director nominated by 
others; 

• Additional disclosure of any 
directorships held by each director and 
nominee at any time during the past five 
years at any public company or 
registered investment company;

• New disclosure regarding the 
consideration of diversity in the process 
by which candidates for director are 
considered for nomination by a 
company’s nominating committee; 

• Additional disclosure of other legal 
actions involving a company’s executive 
officers, directors, and nominees for 
director, and lengthening the time 
during which such disclosure is 
required from five to ten years; 

• New disclosure about a company’s 
board leadership structure and the 
board’s role in the oversight of risk;

• New disclosure about the fees paid 
to compensation consultants and their 
affiliates under certain circumstances; 
and 

• Disclosure of the vote results from 
a meeting of shareholders on Form 8–K 
generally within four business days of 
the meeting. 

With respect to management 
investment companies that are 
registered under the Investment 
Company Act (‘‘funds’’),20 the 
amendments we are adopting will 
require expanded disclosure regarding 
director and nominee qualifications; 
past directorships held by directors and 
nominees; and legal proceedings 
involving directors, nominees, and 
executive officers to funds; and new 
disclosure about leadership structure 
and the board’s role in the oversight of 
risk. 

The Proposing Release also included 
several proposed amendments to our 
rules governing the proxy solicitation 
process. We have decided to defer 
consideration of those proposed 
amendments at this time, pending our 
consideration of our proposal intended 

20 Management investment companies typically 
issue shares representing an interest in a changing 
pool of securities, and include open-end and 
closed-end companies. An open-end company is a 
management company that is offering for sale or has 
outstanding any redeemable securities of which it 
is the issuer. A closed-end company is any 
management company other than an open-end 
company. See Section 5 of the Investment Company 
Act [15 U.S.C. 80a–5]. 

to facilitate shareholder director 
nominations in companies’ proxy 
materials.21 

II. Discussion of the Amendments 

A. Enhanced Compensation Disclosure 

1. Narrative Disclosure of the 
Company’s Compensation Policies and 
Practices as They Relate to the 
Company’s Risk Management 

We proposed amendments to our 
Compensation Discussion and Analysis 
(‘‘CD&A’’) requirements to broaden their 
scope to include a new section 
regarding how the company’s overall 
compensation policies for employees 
create incentives that can affect the 
company’s risk and management of that 
risk. We are adopting the disclosure 
requirements generally as proposed, but 
we are revising the placement of the 
new required disclosures and the 
disclosure threshold, as suggested by 
commenters. 

a. Proposed Amendments 
Under the amendments we proposed, 

companies would be required to discuss 
and analyze their broader compensation 
policies and overall actual 
compensation practices for employees 
generally, including non-executive 
officers, if risks arising from those 
compensation policies or practices may 
have a material effect on the company. 
As we stated in the Proposing Release, 
we believe that disclosure of a 
company’s compensation policies and 
practices in certain circumstances can 
help investors identify whether the 
company has established a system of 
incentives that can lead to excessive or 
inappropriate risk taking by employees. 

The proposed amendments 
enumerated a non-exclusive list of 
situations where compensation 
programs may raise material risks to 
companies, and several examples of the 
types of issues that would be 
appropriate for a company to discuss 
and analyze. The illustrative examples, 
consistent with the principles-based 
approach of the CD&A, were intended to 
help identify the types of situations in 
which the disclosure may be required. 

b. Comments on the Proposed 
Amendments 

Comments on the proposal were 
mixed. Individual investors, trade 
unions, institutional investors and 
pension funds supported the 
proposals.22 Some of these commenters 

21 See Release No. 33–9046 (June 10, 2009) [74 FR 
29024]. 

22 See, e.g., letters from American Federation of 
Labor and Congress of Industrial Organizations 
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believed the new CD&A disclosure 
would improve the ability of investors 
to make informed investment 
decisions.23 Other commenters believed 
the amendments would significantly 
improve shareholders’ understanding of 
both the process by which pay is set and 
the substantive policies that guide 
companies’ risk assessment or incentive 
considerations in structuring 
compensation policies or awarding 
compensation.24 

Most companies, law firms and bar 
groups opposed the proposal.25 

Concerns that were expressed included, 
for example, that the proposed 
amendments would not lead to 
meaningful disclosures,26 and that the 
CD&A was already long and the 
proposed amendments would add 
length without a corresponding benefit 
to shareholders.27 Another concern 
expressed by commenters was that the 
linkage between risk-taking and 
executive compensation is not well 
understood, and that the disclosures 
provided under the proposed 
amendments would likely be boilerplate 
that could give investors a false sense of 
comfort regarding risk and risk-taking.28 

Other commenters argued that it was 
not appropriate to expand the CD&A 
beyond the named executive officers to 
include disclosure of the company’s 
broader compensation policies and 
overall compensation practices for 
employees generally.29 Some of these 
commenters argued that expanding the 
CD&A would represent a fundamental 
shift in the approach to the CD&A.30 

Concerns were also expressed that risk 
management, risk-taking incentives and 

(‘‘AFL–CIO’’), American Association of Retired 
Persons (‘‘AARP’’), Grahall Partners LLC, Institute 
of Internal Auditors (‘‘IIA’’), Pfizer Inc., Risk and 
Insurance Management Society, Inc. (‘‘RIMS’’), 
State of Connecticut Treasurer’s Office (‘‘CTO’’), 
State of Wisconsin Investment Board (‘‘SWIB’’), 
Ralph S. Saul, Teachers Insurance and Annuity 
Association of America—College Retirement and 
Equities Fund (‘‘TIAA–CREF’’), and Mark Whitton. 

23 See, e.g., letters from California State Teachers’ 
Retirement System (‘‘CalSTRS’’), and RIMS. 

24 See, e.g., letters from Service Employees 
International Union (‘‘SEIU’’), and Walden Asset 
Management. 

25 See, e.g., letters from the American Bar 
Association (‘‘ABA’’), Robert Ahrenholz, American 
Electric Power, Business Roundtable, StanCorp 
Financial Group, and Wisconsin Electric 
Corporation. 

26 See, e.g., letters from Association Corporate 
Counsel (‘‘ACC’’), BorgWarner Inc., NACCO 
Industries, Inc. (‘‘NACCO’’), and Sullivan & 
Cromwell (‘‘S&C’’). 

27 See, e.g., letters from National Association of 
Corporate Directors (‘‘NACD’’) and S&C. 

28 See, e.g., letters from ABA and DolmatConnell 
Partners, Inc. (‘‘DolmatConnell’’). 

29 See, e.g., letters from BorgWarner, NACCO and 
the Society of Corporate Secretaries and Corporate 
Governance Professionals (‘‘SCSGP’’). 

30 See, e.g., letters from BorgWarner and NACCO. 

related business strategy are complex 
subjects that could not be adequately 
analyzed in CD&A without adding 
voluminous text to an already lengthy 
proxy statement.31 

Comments also were mixed on the 
illustrative examples included with the 
proposed amendments. Some 
commenters supported the list, noting 
that the additional disclosures would 
provide investors with a better 
understanding of a company’s 
compensation policies and how such 
policies can create incentives that could 
affect the company’s risk profile and 
ability to manage that risk.32 Other 
commenters asserted that the proposed 
revisions would lead to boilerplate 
disclosures and information that would 
not be meaningful to investors.33 

Several commenters recommended 
that we revise the disclosure threshold 
in the proposed amendments, which we 
proposed as ‘‘may have a material 
effect’’ on the company.34 Suggested 
alternatives included changing the 
standard to ‘‘likely to have a material 
effect,’’ ‘‘reasonably likely to have a 
material effect,’’ or ‘‘will likely have a 
material effect.’’ 35 Some commenters 
believed the ‘‘may have a material 
effect’’ standard was too speculative and 
that basing the disclosure standard on 
whether the risks are ‘‘reasonably likely 
to have a material effect’’ would give 
companies more certainty and provide 
investors with more meaningful 
disclosure.36 Commenters also noted 
that, to avoid voluminous and 
extraneous disclosure, the requirement 
should focus on compensation 
arrangements that are likely to promote 
risk-taking behavior that could have a 
significant and damaging impact on the 
company’s operations.37 

c. Final Rule 
After considering the comments, we 

are adopting the disclosure requirement 
substantially as proposed with some 
modifications. We continue to believe 
that it is important for investors to be 
informed of the compensation policies 
and practices that are likely to expose 

31 See e.g., letter of NACD. 
32 See, e.g., letters from CalSTRS, Council of 

Institutional Investors (‘‘CII’’), Glass Lewis & Co 
(‘‘Glass Lewis’’), and RIMS. 

33 See e.g., letters of Business Roundtable and 
Cleary Gottlieb Steen & Hamilton LLP (‘‘Cleary 
Gottlieb’’). 

34 See letters from ACC, BorgWarner, Davis Polk 
& Wardwell LLP (‘‘Davis Polk’’), Honeywell 
International Inc. (‘‘Honeywell’’), NACCO, and 
SCSGP. 

35 See letters from ABA, ACC, BorgWarner, Davis 
Polk, Honeywell, NACCO, and SCSGP. 

36 See letters from ABA and Davis Polk. 
37 See letters from ABA and Pearl Meyer & 

Partners (‘‘Pearl Meyer’’). 

the company to material risk, but we 
recognize that, consistent with the 
comments received, we should revise 
our proposals. We have tailored the 
final amendments to address many of 
the concerns expressed by commenters, 
consistent with the purposes to be 
advanced by the disclosure. 

The final rule requires a company to 
address its compensation policies and 
practices for all employees, including 
non-executive officers, if the 
compensation policies and practices 
create risks that are reasonably likely to 
have a material adverse effect on the 
company.38 As noted above, the 
proposed rules would have required 
discussion and analysis of 
compensation policies if risks arising 
from those compensation policies ‘‘may 
have a material effect on the company.’’ 
We agree with the suggestions of several 
commenters that the new requirements 
should have a ‘‘reasonably likely’’ 
disclosure threshold. Companies are 
familiar with the ‘‘reasonably likely’’ 
disclosure threshold used in our 
Management Discussion and Analysis 
(‘‘MD&A’’) rules,39 and this approach 
would parallel the MD&A requirement, 
which requires risk-oriented disclosure 
of known trends and uncertainties that 
are material to the business. We believe 
that the ‘‘reasonably likely’’ threshold 
also addresses concerns of some 
commenters that the proposed 
requirements might have caused 
companies attempting compliance to 
burden shareholders and investors with 
voluminous disclosure of potentially 
insignificant and unnecessarily 
speculative information about their 
compensation policies. By focusing on 
risks that are ‘‘reasonably likely to have 
a material adverse effect’’ on the 
company, the amendments are intended 
to elicit disclosure about incentives in 
the company’s compensation policies 
and practices that would be most 
relevant to investors.40 This change 
from the proposal also addresses 
concerns some commenters raised that 
the proposal did not allow companies to 
consider compensating or offsetting 
steps or controls designed to limit risks 
of certain compensation arrangements.41 

If a company has compensation policies 
and practices for different groups that 

38 See new Item 402(s) of Regulation S–K. As we 
noted in the Proposing Release, to the extent that 
risk considerations are a material aspect of the 
company’s compensation policies or decisions for 
named executive officers, the company is required 
to discuss them as part of its CD&A under the 
current rules. 

39 See Item 303 of Regulation S–K [17 CFR 
229.303]. 

40 See note 36 above and accompanying text. 
41 See letters from ABA and Center on Executive 

Compensation. 
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mitigate or balance incentives, these 
could be considered in deciding 
whether risks arising from the 
company’s compensation policies and 
practices for employees are reasonably 
likely to have a material adverse effect 
on the company as a whole. 

In addition, we have modified the 
proposal to provide that disclosure is 
only required if the compensation 
policies and practices are reasonably 
likely to have a material ‘‘adverse’’ 
effect on the company, as opposed to 
any ‘‘material effect’’ as proposed. As 
noted in the Proposing Release, well-
designed compensation policies can 
enhance a company’s business interests 
by encouraging innovation and 
appropriate levels of risk-taking. By 
focusing the disclosure on material 
adverse effects, the final rule should 
help avoid voluminous and unnecessary 
discussion of compensation 
arrangements that may mitigate 
inappropriate risk-taking incentives. 

We are also moving the new 
requirements into a separate paragraph 
in Item 402 of Regulation S–K.42 As 
adopted, the new disclosure 
requirements will not be a part of the 
CD&A.43 We were persuaded by 
commenters who asserted that it would 
be potentially confusing to expand the 
CD&A beyond the named executive 
officers to include disclosure of the 
company’s broader compensation 
policies and practices for employees. 
CD&A provides discussion and analysis 
of the compensation of the named 
executive officers and the information 
contained in the Summary 
Compensation Table and other required 
tables, and the new disclosure 
requirements would be inconsistent 
with that approach because they would 
cover all employees, not just the named 
executive officers.44 

The final rule will contain, as 
proposed, the non-exclusive list of 
situations where compensation 
programs may have the potential to raise 
material risks to companies, and the 
examples of the types of issues that 
would be appropriate for a company to 
address. Under the amendments, the 

42 See new Item 402(s) of Regulation S–K. 
43 In making this change, we also revised the final 

rule from what was proposed by eliminating the 
term ‘‘generally.’’ Previously, we believed this term 
was helpful to distinguish the proposed 
amendments from the CD&A for the named 
executive officers by emphasizing that it also 
applied to non-executive officers. Because we are 
moving the new requirements into a separate 
paragraph, we do not believe the term is needed. 
Moreover, one commenter noted that the term could 
be confusing in light of the examples listed in the 
rule. See letter from ABA. 

44 See letters from BorgWarner, NACCO and 
SCSGP. 

situations that would require disclosure 
will vary depending on the particular 
company and its compensation 
program. We believe situations that 
potentially could trigger discussion 
include, among others, compensation 
policies and practices: 

• At a business unit of the company 
that carries a significant portion of the 
company’s risk profile; 

• At a business unit with 
compensation structured significantly 
differently than other units within the 
company; 

• At a business unit that is 
significantly more profitable than others 
within the company; 

• At a business unit where the 
compensation expense is a significant 
percentage of the unit’s revenues; and 

• That vary significantly from the 
overall risk and reward structure of the 
company, such as when bonuses are 
awarded upon accomplishment of a 
task, while the income and risk to the 
company from the task extend over a 
significantly longer period of time. 

This is a non-exclusive list of 
situations where compensation 
programs may have the potential to raise 
material risks to the company. There 
may be other features of a company’s 
compensation policies and practices 
that have the potential to incentivize its 
employees to create risks that are 
reasonably likely to have a material 
adverse effect on the company. 
However, disclosure under the 
amendments is only required if the 
compensation policies and practices 
create risks that are reasonably likely to 
have a material adverse effect on the 
company. We note that in the situations 
listed above, a company may under 
appropriate circumstances conclude 
that its compensation policies and 
practices are not reasonably likely to 
have a material adverse effect on the 
company. 

We are adopting, as proposed, the 
illustrative examples of the issues that 
would potentially be appropriate for a 
company to address. As we stated in the 
Proposing Release, the examples are 
non-exclusive and that the application 
of an example should be tailored to the 
facts and circumstances of the company. 
We believe that a principles-based 
approach, similar to our CD&A 
requirements, utilizing illustrative 
examples strikes an appropriate balance 
that will effectively elicit meaningful 
disclosure. If a company determines that 
disclosure is required, we believe 
examples of the issues that companies 
may need to address regarding their 
compensation policies or practices 
include the following: 

• The general design philosophy of 
the company’s compensation policies 
and practices for employees whose 
behavior would be most affected by the 
incentives established by the policies 
and practices, as such policies and 
practices relate to or affect risk taking by 
those employees on behalf of the 
company, and the manner of their 
implementation; 

• The company’s risk assessment or 
incentive considerations, if any, in 
structuring its compensation policies 
and practices or in awarding and paying 
compensation; 

• How the company’s compensation 
policies and practices relate to the 
realization of risks resulting from the 
actions of employees in both the short 
term and the long term, such as through 
policies requiring claw backs or 
imposing holding periods; 

• The company’s policies regarding 
adjustments to its compensation 
policies and practices to address 
changes in its risk profile; 

• Material adjustments the company 
has made to its compensation policies 
and practices as a result of changes in 
its risk profile; and 

• The extent to which the company 
monitors its compensation policies and 
practices to determine whether its risk 
management objectives are being met 
with respect to incentivizing its 
employees. 

We believe using illustrative 
examples helps to identify the types of 
disclosure that may be applicable. 
However, companies must assess the 
information that is identified by the 
example in light of the company’s 
particular situation. Thus, for example, 
we would not expect to see generic or 
boilerplate disclosure that the 
incentives are designed to have a 
positive effect, or that compensation 
levels may not be sufficient to attract or 
retain employees with appropriate skills 
in order to enable the company to 
maintain or expand operations. 

Consistent with the approach taken in 
the proposals, smaller reporting 
companies will not be required to 
provide the new disclosure, even 
though the new rule will not be part of 
CD&A.45 At this time, we believe that 
such companies are less likely to have 
the types of compensation policies and 
practices that are intended to be 
addressed in this rulemaking.46 

45 Because smaller reporting companies are not 
required to provide CD&A disclosure, we did not 
propose to require that they provide the new 
disclosure. 

46 See, e.g., letter of Committee on Securities Law 
of the Business Law Section of the Maryland State 
Bar Association (‘‘In our view smaller reporting 
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In the Proposing Release, we 
requested comment on whether we 
should require a company to 
affirmatively state that it has determined 
that the risks arising from its 
compensation policies are not 
reasonably expected to have a material 
effect on the company if it has 
concluded that disclosure was not 
required. Commenters were mixed in 
their response to this request. Several 
commenters believed that companies 
should be required to affirmatively state 
that they have determined that the risks 
arising from their broader compensation 
policies are not reasonably expected to 
have a material effect.47 Others believed 
that the proposed amendments should 
not require an affirmative statement 
because it would not provide investors 
with useful information and would 
create potential liability for 
companies.48 Another commenter noted 
that our disclosure rules have not 
traditionally required companies to 
address affirmatively matters that the 
company has determined are not 
applicable to it.49 We believe an 
approach consistent with our prior 
practice is appropriate and the final rule 
does not require a company to make an 
affirmative statement that it has 
determined that the risks arising from 
its compensation policies and practices 
are not reasonably likely to have a 
material adverse effect on the company. 

2. Revisions to the Summary 
Compensation Table 

We proposed to amend Item 402 of 
Regulation S–K to revise Summary 
Compensation Table and Director 
Compensation Table disclosure of stock 
awards and option awards to require 
disclosure of the aggregate grant date 
fair value of awards computed in 
accordance with FASB ASC Topic 718. 
The revised disclosure 50 would replace 
previously mandated disclosure of the 
dollar amount recognized for financial 
statement reporting purposes for the 

companies and their compensation structures 
generally are not geared towards the kind of 
disclosure that would be required by the 
proposal’’). The amendments will not alter the 
reporting requirements for smaller reporting 
companies under Item 402. Specifically, smaller 
reporting companies are permitted to provide the 
scaled disclosures specified in Items 402(l) through 
(r) of Regulation S–K, rather than the disclosure 
specified in Items 402(a) through (k) of Regulation 
S–K. 

47 See, e.g., letters from Calvert Group, Ltd. 
(‘‘Calvert’’), Grahall Partners and Integrated 
Governance Solutions. 

48 See, e.g., letters from the Business Roundtable, 
Honeywell, Pfizer and S&C. 

49 See letter from ABA. 
50 Items 402(c)(2)(v) and (vi), 402(k)(2)(iii) and 

(iv), 402(n)(2)(v) and (vi), and 402(r)(2)(iii) and (iv) 
of Regulation S–K. 

fiscal year in accordance with FASB 
ASC Topic 718, and would affect the 
calculation of total compensation, 
including for purposes of determining 
who is a named executive officer.51 We 
are adopting the revisions substantially 
as proposed with some changes in 
response to comments. 

a. Proposed Amendments 
As we stated in the Proposing Release, 

we proposed these amendments because 
of comments we previously received 
from a variety of sources that the 
information that investors would find 
most useful and informative in the 
Summary Compensation Table and 
Director Compensation Table is the full 
grant date fair value of equity awards 
made during the covered fiscal year. 
Investors may consider compensation 
decisions made during the fiscal year, 
which usually are reflected in the full 
grant date fair value measure but not in 
the financial statement recognition 
measure, to be material to voting and 
investment decisions. 

We also proposed to rescind the 
requirement to report the full grant date 
fair value of each individual equity 
award in the Grants of Plan-Based 
Awards Table 52 and the corresponding 
footnote disclosure to the Director 
Compensation Table 53 because these 
disclosures may be considered 
duplicative of the aggregate grant date 
fair value to be provided in the 
amended Summary Compensation 
Table. In addition, we proposed to 
amend Instruction 2 to the salary and 
bonus columns of the Summary 
Compensation Table so that companies 
would not be required to report in those 
columns the amount of salary or bonus 
forgone at a named executive officer’s 
election, and the non-cash awards 
received instead of salary or bonus 
would be reported in the column 
applicable to the form of award elected. 
As proposed, the Summary 
Compensation Table disclosure would 
reflect the form of compensation 
ultimately received by the named 
executive officer. 

b. Comments on the Proposed 
Amendments 

A broad spectrum of commenters 
supported the proposal to revise the 
Summary Compensation Table and 
Director Compensation Table disclosure 
of stock awards and option awards to 
require disclosure of the aggregate grant 

51 Items 402(a)(3)(iii) and (iv) and 402(m)(2)(ii) 
and (iii) of Regulation S–K. 

52 Item 402(d)(2)(viii) of Regulation S–K and 
Instruction 7 to Item 402(d). 

53 Instruction to Item 402(k)(2)(iii) and (iv) of 
Regulation S–K. 

date fair value of awards.54 Most 
commenters agreed that because 
aggregate grant date fair value disclosure 
better reflects compensation committee 
decisions with respect to stock and 
option awards,55 it is more informative 
to voting and investment decisions 56 

and a better measure for purposes of 
identifying named executive officers.57 

However, some commenters objected 
that use of grant date fair value to 
identify named executive officers may 
result in relatively frequent changes in 
the named executive officer group based 
on grants of ‘‘one time’’ multi-year 
awards to newly hired executives or 
special awards to enhance retention.58 

As discussed in detail below, many 
commenters expressed concern that the 
amount to be reported in the table for 
performance awards would be 
calculated without regard to the 
likelihood of achieving the relevant 
performance objectives, which could 
discourage companies from granting 
these awards.59 Others, however, 
suggested that the design of equity 
awards is driven by numerous 
considerations, and companies would 
continue to make equity awards subject 
to performance conditions.60 

54 See, e.g., letters from AARP, Business 
Roundtable, State of Wisconsin Investment Board 
(‘‘SWIB’’), Pfizer, SCSGP, S&C, United Brotherhood 
of Carpenters and Joiners of America (‘‘United 
Brotherhood of Carpenters’’), United States Proxy 
Exchange (‘‘USPX’’). 

55 See, e.g., letters from Business Roundtable 
(‘‘Generally, we support the Proposed Rules, as they 
likely will produce disclosure that, in most 
situations, is more in line with how compensation 
committees view annual equity compensation—that 
is, disclosure of the equity compensation that a 
company grants in a particular year.’’); and SCSGP 
(‘‘We support this change. The aggregate grant date 
fair value is generally used by compensation 
committees in determining the amount of stock and 
options to award, whereas the current disclosure 
requirement confusingly focuses on accounting 
considerations that may have no bearing on 
compensation decisions.’’). 

56 See, e.g., letter of United Brotherhood of 
Carpenters (‘‘The proposed SCT reporting of equity 
awards will help inform investment decisions, as 
well as important investor voting decisions 
regarding executive compensation and director 
performance.’’). 

57 See, e.g., letter of Mercer (‘‘Because the value 
included in the SCT determines the identification 
of at least three of the named executive officers 
(other than the principal executive officer and the 
principal financial officer), disclosure of the full 
grant-date fair value would also better align the 
identification of these officers with company 
compensation decisions.’’). 

58 See, e.g., letter of Protective Life Corporation. 
59 See, e.g., letters from ABA, Business 

Roundtable, Center on Executive Compensation, 
Cleary Gottlieb, Compensia, Honeywell, Frederic 
W. Cook & Co., Inc., Pearl Meyer, Protective Life 
Corporation, Securities Industry and Financial 
Markets Association (SIFMA), SCSGP, and Towers 
Perrin. 

60 See, e.g., letter from Hewitt Associates LLC 
(‘‘Hewitt’’). 
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With respect to the proposal to 
rescind the requirement to report the 
full grant date fair value of each 
individual equity award in the Grants of 
Plan-Based Awards Table, the 
comments were mixed. While some 
commenters supported this proposal,61 

others stated that retaining disclosure of 
the grant date fair value of individual 
awards would continue to provide 
investors valuable information. Because 
different companies may vary in the 
assumptions they apply to compute 
grant date fair value, some commenters 
noted that retaining this disclosure 
makes it easier for investors to assess 
how companies determined fair value 
for individual grants.62 Further, 
different types of equity awards can 
have different incentive effects, making 
it important that shareholders 
understand the value associated with 
each type of award granted and the mix 
of values among various award types.63 

Commenters pointed out that reporting 
the separate value of multiple 
individual awards provides investors 
more information regarding the specific 
decisions of the compensation 
committee, so that investors can better 
evaluate those decisions and understand 
pay for performance.64 

We also received a wide range of 
comments on our proposal to amend 
Instruction 2 to the salary and bonus 
columns of the Summary Compensation 
Table. Some commenters favored this 
amendment because, as stated in the 
Proposing Release, it would report 
compensation in the form actually 
received.65 Other commenters, however, 
said it is important to report the form of 
compensation that the compensation 
committee originally awarded, so that 
investors can understand the overall 
compensation strategy and the intended 
distribution of risk among different 
types of compensation.66 

c. Final Rule 
After considering the comments 

received, we are adopting the proposed 
amendments to revise Summary 
Compensation Table and Director 
Compensation Table disclosure of stock 
awards and option awards to require 
disclosure of the aggregate grant date 

61 See letters from Buck Consultants, Chadbourne 
Park, Mercer, Pfizer, Protective Life Corporation, 
and S&C. 

62 See letters from AFL–CIO, Compensia and 
Graef Crystal. 

63 See letters from Compensia, Frederic W. Cook 
& Co., Inc., and Risk Metrics. 

64 See letters from Center on Executive 
Compensation, Hewitt, Pearl Meyer, Towers Perrin, 
and Universities Superannuation Scheme, et al. 

65 See, e.g., letters from Pfizer and RiskMetrics. 
66 See letters from Center on Executive 

Compensation, and Pearl Meyer. 

fair value of awards computed in 
accordance with FASB ASC Topic 718, 
with a special instruction for awards 
subject to performance conditions as 
described below. We agree with 
commenters that aggregate grant date 
fair value disclosure better reflects the 
compensation committee’s decision 
with regard to stock and option awards. 
We remain of the view that it is more 
meaningful to shareholders if company 
compensation decisions—including 
decisions to grant large ‘‘one time’’ 
multi-year awards—cause the named 
executive officers to change. In 
circumstances where such a large ‘‘new 
hire’’ or ‘‘retention’’ grant results in the 
omission from the Summary 
Compensation Table of another 
executive officer whose compensation 
otherwise would have been subject to 
reporting, the company can consider 
including compensation disclosure for 
that executive officer to supplement the 
required disclosures. 

Based on comments received, we are 
clarifying how performance awards 67 

are disclosed. Most commenters stated 
that reporting the aggregate grant date 
fair value of performance awards based 
on maximum performance could 
discourage companies from granting 
these awards.68 Noting that 
compensation committees take 
performance-contingent conditions into 
account when granting such awards, 
commenters said that the grant date fair 
value reported for awards with a 
performance condition should instead 
be based on the probable outcome of the 
performance conditions, consistent with 
the recognition criteria in the 
accounting literature.69 As commenters 
stated, because performance awards 
generally are designed to incentivize 
attainment of target performance and set 
a higher maximum performance level as 
a ‘‘cap’’ on attainable compensation, 
requiring disclosure of an award’s value 
to always be based on maximum 
performance would overstate the 
intended level of compensation and 
result in investor misinterpretation of 
compensation decisions. This could also 
discourage the grant of awards with 
difficult—or any—performance 
conditions, and lead to inflated 
benchmarking values used to set equity 

67 Performance awards include only those awards 
that are subject to performance conditions as 
defined in the Glossary to FASB ASC Topic 718. 

68 See, e.g., letters from ABA, Business 
Roundtable, Center on Executive Compensation, 
Cleary Gottlieb, Compensia, Honeywell, Frederic 
W. Cook & Co., Inc., Pearl Meyer, Protective Life 
Corporation, SIFMA, SCSGP, and Towers Perrin. 

69 FASB ASC Topic 718. 

award or total compensation levels at 
other companies. 

We are persuaded that the value of 
performance awards reported in the 
Summary Compensation Table, Grants 
of Plan-Based Awards Table and 
Director Compensation Table should be 
computed based upon the probable 
outcome of the performance 
condition(s) as of the grant date because 
that value better reflects how 
compensation committees take 
performance-contingent vesting 
conditions into account in granting such 
awards. We are adopting new 
Instructions to these tables to clarify 
that this amount will be consistent with 
the grant date estimate of compensation 
cost to be recognized over the service 
period, excluding the effect of 
forfeitures.70 To provide investors 
additional information about an award’s 
potential maximum value subject to 
changes in performance outcome, we 
will also require in the Summary 
Compensation Table and Director 
Compensation Table footnote disclosure 
of the maximum value assuming the 
highest level of performance conditions 
is probable.71 Such footnote disclosure 
will permit investors to understand an 
award’s maximum value without raising 
the concerns associated with requiring 
its tabular disclosure.72 

We are requiring disclosure of awards 
granted during the year, as proposed. A 
number of commenters responded to 
our request for comment by indicating 
that they would prefer disclosure of the 
aggregate grant date fair value of equity 
awards granted for services in the 
relevant fiscal year, even if granted after 
fiscal year end, rather than awards 
granted during the relevant fiscal year, 
as proposed.73 Other commenters 
expressed concern that revising the 
proposal in this way would result in a 
lack of uniformity that would confuse 
investors, would be inconsistent with 
the FASB ASC Topic 718 grant date, 
and could invite manipulated 

70 See Instruction 3 to Item 402(c)(2)(v) and (vi), 
Instruction 8 to Item 402(d), and Instruction 3 to 
Item 402(n)(2)(v) and (vi). 

71 See Instruction 3 to Item 402(c)(2)(v) and (vi), 
and Instruction 3 to Item 402(n)(2)(v) and (vi). 

72 See, e.g., letter from ABA. 
73 See, e.g., letters from ACC, Ameriprise 

Financial, Inc., BorgWarner, Business Roundtable, 
Cleary Gottlieb, Committee on Securities Law of the 
Business Law Section of the Maryland State Bar 
Association, Frederic W. Cook & Co., Inc., Graef 
Crystal, Davis Polk, General Mills, Inc., Glass Lewis, 
Grahall Partners, LLC., Honeywell, JP Morgan Chase 
& Co., RiskMetrics, SCSGP, SIFMA, and S&C. These 
commenters suggested this approach would better 
align the amounts reported in the Summary 
Compensation Table with the compensation 
decisions discussed in CD&A, and clarify the 
relationship between pay and performance. 
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reporting.74 We recognize that a 
‘‘performance year’’ standard for 
reporting equity awards in securities in 
the relevant fiscal year may sometimes 
better align compensation disclosure 
with compensation decision making, 
and may be more consistent with 
Summary Compensation Table salary 
and bonus disclosure.75 However, 
because it appears that multiple 
subjective factors, which could vary 
significantly from company to company, 
influence equity awards granted after 
fiscal year end, we are concerned that 
changing the approach to reporting 
could result in inconsistencies that 
would erode comparability. One 
commenter noted that many companies 
make equity awards after the end of the 
fiscal year based on executive 
performance during the last completed 
fiscal year, but determining whether an 
equity award was granted primarily for 
services performed during the last 
completed fiscal year can be a highly 
subjective determination and the factors 
that influence the decision of when to 
report an equity award may vary 
significantly from company to 
company.76 Companies should continue 
to analyze in CD&A their decisions to 
grant post-fiscal year end equity awards 
where those decisions could affect a fair 
understanding of named executive 
officers’ compensation for the last fiscal 
year,77 and consider including 
supplemental tabular disclosure where 
it facilitates understanding the CD&A. 

Although we proposed to revise 
Instruction 2 to the salary and bonus 
column of the Summary Compensation 
Table so that companies would not be 
required to report in those columns the 
amount of salary or bonus forgone at a 
named executive officer’s election and 
the non-cash awards received instead of 
salary or bonus would be reported in the 
column applicable to the form of award 
elected, we have decided not to adopt 
this amendment. We agree with 
commenters that disclosing the amounts 
of salary and bonus that the 
compensation committee awarded better 
enables investors to understand the 
relative weights the company applied to 

74 See letters from Buck Consultants, Compensia, 
Pearl Meyer, Protective Life Corporation, and 
United Brotherhood of Carpenters. 

75 Instruction 1 to Item 402(c)(2)(iii) and (iv) 
provides that if the amount of salary or bonus 
earned for the fiscal year cannot be calculated as of 
the most recent practicable date, footnote disclosure 
of this fact and the date the amount is expected to 
be determined is required. When determined, the 
omitted amount and a recalculated total 
compensation figure must be reported in a filing 
under Item 5.02(f) of Form 8–K [17 CFR 249.308]. 

76 See letter from Compensia. 
77 Instruction 2 to Item 402(b). 

annual incentives and salary.78 This 
information provides investors more 
insight into the extent to which a 
company’s compensation strategy pays 
for performance, may be heavily 
weighted in salary, or may be heavily 
weighted in annual incentives. 
Consistent with our decision to amend 
our rules to require disclosure enabling 
investors to better understand the risks 
involved in compensation programs, we 
are retaining the current version of this 
instruction, so that investors can 
understand overall compensation 
strategy and the intended distribution of 
risk among different types of 
compensation. Companies will continue 
to report the forgone amounts in the 
salary or bonus column, with footnote 
disclosure of the receipt of non-cash 
compensation that refers to the Grants of 
Plan-Based Awards Table where the 
stock, option or non-equity incentive 
plan awarded the named executive 
officer elected is reported.79 

Finally, based on the comments 
received, we have decided not to 
rescind, as was proposed, the 
requirement to report the full grant date 
fair value of each equity award in the 
Grants of Plan-Based Awards Table and 
the Director Compensation Table. We 
agree with commenters that, because 
this disclosure reveals the value 
associated with each type of equity 
award granted and the mix of values 
among various awards with different 
incentive effects, retaining it will help 
investors better evaluate the decisions of 
the compensation committee.80 

d. Transition 
To facilitate year-to-year comparisons, 

consistent with our proposal, we will 
implement the Summary Compensation 
Table amendments by requiring 
companies providing Item 402 
disclosure for a fiscal year ending on or 
after December 20, 2009 to present 
recomputed disclosure for each 
preceding fiscal year required to be 
included in the table, so that the stock 
awards and option awards columns 
present the applicable full grant date 
fair values, and the total compensation 
column is correspondingly 
recomputed.81 The stock awards and 
option awards columns amounts should 
be computed based on the individual 
award grant date fair values reported in 

78 See, e.g., letters from Center on Executive 
Compensation and Pearl Meyer. 

79 Instruction 2 to Item 402(c)(2)(iii) and (iv). 
80 See letters from Center on Executive 

Compensation and Pearl Meyer. 
81 Commenters generally favored this approach as 

a means of ensuring year-to-year comparability, and 
said it would not be difficult to comply. See, e.g., 
letters from Glass Lewis, Mercer, and Pfizer. 

the applicable year’s Grants of Plan-
Based Awards Table, except that awards 
with performance conditions should be 
recomputed to report grant date fair 
value based on the probable outcome as 
of the grant date, consistent with FASB 
ASC Topic 718. In addition, if a person 
who would be a named executive officer 
for the most recent fiscal year (2009) 
also was disclosed as a named executive 
officer for 2007, but not for 2008, the 
named executive officer’s compensation 
for each of those three fiscal years must 
be reported pursuant to the 
amendments.82 However, companies are 
not required to include different named 
executive officers for any preceding 
fiscal year based on recomputing total 
compensation for those years pursuant 
to the amendments, or to amend prior 
years’ Item 402 disclosure in previously 
filed Forms 10–K or other filings. 

e. Comment Responses Regarding 
Rulemaking Petition and Other Requests 
for Comment 

We requested comment regarding a 
rulemaking petition recommending 
Summary Compensation Table 
disclosure of stock and option awards 
based on the annual change in value of 
awards.83 We also requested comment 
on whether any potential amendments 
to the Grants of Plan-Based Awards 
Table or the Outstanding Equity Awards 
at Fiscal Year-End Table should be 
considered to better illustrate the 
relationship between pay and company 
performance. Most commenters did not 
support the petition’s recommendation 
because they believed it would not 
report the board’s compensation 
decisions, on which investors focus in 
making voting and investment 
decisions, and could result in disclosure 
of negative numbers.84 However, several 
commenters recommended other tabular 
revisions to highlight how 
compensation may be related to the 
company’s performance.85 Most of these 
suggestions were in anticipation that 
legislation establishing an annual ‘‘say-
on-pay’’ shareholder advisory vote may 
be enacted.86 Commenters most 

82 However, a smaller reporting company, which 
is required to provide disclosure only for the two 
most recent fiscal years, could provide Summary 
Compensation Table disclosure only for 2009 if the 
person was a named executive officer for 2009 but 
not for 2008. 

83 See May 26, 2009, rulemaking petition 
submitted by Ira T. Kay and Steven Seelig, Watson 
Wyatt Worldwide, File No. 4–585, at http:// 
www.sec.gov/rules/petitions/2009/petn4–585.pdf. 

84 See, e.g., letters from Protective Life 
Corporation, RiskMetrics. 

85 See, e.g., letters from Center on Executive 
Compensation, Graef Crystal, Paul Hodgson, Don 
Meiers and Dan Gode. 

86 The United States House of Representatives has 
passed H.R. 3269, the Corporate and Financial 
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frequently recommended adding a 
column to the Outstanding Equity 
Awards at Fiscal Year-End Table to 
report the fiscal year end intrinsic value 
of outstanding options and stock 
appreciation rights (‘‘SARs’’).87 

In addition, we solicited comment on 
whether there are other initiatives we 
should consider proposing to improve 
executive compensation disclosure, 
such as including disclosure of each 
executive officer’s compensation, not 
just the named executive officers; 
eliminating the instruction providing 
that performance targets can be 
excluded based on the potential adverse 
competitive effect on the company of 
their disclosure; making the CD&A part 
of the Compensation Committee Report, 
and requiring the report to be ‘‘filed;’’ 
additional disclosure regarding ‘‘hold to 
retirement’’ and/or claw back 
provisions; and internal pay ratios.88 

Commenters who addressed these topics 
expressed mixed views.89 

Institution Compensation Fairness Act of 2009, 
which would provide shareholders an advisory vote 
to approve the compensation of executives in any 
proxy, consent, or authorization for an annual 
meeting. 

87 See, e.g., letters from Cleary Gottlieb, 
Compensia, Grant Thornton, Hewitt, Pearl Meyer, 
and Towers Perrin. We would not object if 
companies voluntarily add a column captioned 
‘‘Value of unexercised in-the-money options/SARs 
at fiscal year end ($)’’ to the Outstanding Awards 
at Fiscal Year-End Table to report these fiscal year 
end intrinsic values. 

88 See Proposing Release at Section II.H. 
89 Commenters who addressed these topics 

generally opposed expanding executive 
compensation disclosure beyond the named 
executive officers, stating that it would not add 
meaningful information. See, e.g., letters from 
BorgWarner, Business Roundtable, Hewitt, Pearl 
Meyer, SCSGP and SIFMA. Some commenters 
opposed eliminating the ability to omit disclosure 
of performance targets based on competitive harm 
to the company, stating that disclosure would 
discourage use of performance targets or that 
adverse consequences to the company would 
outweigh the targets’ informative value to investors. 
See, e.g., letters from BorgWarner, Business 
Roundtable, SCSGP, and Pearl Meyer (supporting 
disclosure of the percentage of target awards 
actually earned). Other commenters supported 
requiring retrospective disclosure of performance 
targets for awards in completed periods. See letters 
from RiskMetrics, SEIU, State Board of 
Administration of Florida, and Towers Perrin 
(supporting the competitive harm exclusion for 
performance cycles in effect when the proxy 
statement is distributed). Some commenters 
supported making CD&A part of the Compensation 
Committee Report as a means to improve CD&A 
disclosure quality, often recommending that the 
combined document be ‘‘filed.’’ See letters from 
AFL–CIO, Jesse M. Brill, United Brotherhood of 
Carpenters, Hodak Value Advisors, RiskMetrics, 
and SEIU. Others supported retaining the current 
disclosure roles and status of the CD&A and 
Compensation Committee Report, finding no 
compelling reasons to change them. See, e.g., letters 
from Ameriprise Financial, Pearl Meyer, and 
SIFMA. Some commenters favored requiring 
enhanced disclosure of hold-to-retirement and 
clawback policies to demonstrate whether 
compensation practices foster a long-term value 

Our goal at this stage is to adopt 
discrete amendments to improve 
compensation disclosure in proxy 
statements, such as the changes to 
option reporting in the Summary 
Compensation Table and Director 
Compensation Table, that can be 
implemented for the 2010 proxy season. 
Therefore, we are not adopting any 
other changes to executive 
compensation disclosure at this time. 
However, we will consider the 
comments received in connection with 
future rulemaking initiatives on 
compensation disclosure. 

B. Enhanced Director and Nominee 
Disclosure 

We proposed to amend Item 401 of 
Regulation S–K to expand the disclosure 
requirements regarding the 
qualifications of directors and 
nominees, past directorships held by 
directors and nominees, and the time 
period for disclosure of legal 
proceedings involving directors, 
nominees and executive officers. We are 
adopting the changes generally as 
proposed, but have made revisions in 
response to comments. 

1. Proposed Amendments 
Under the proposed amendments, a 

company would be required to disclose 
for each director and any nominee for 
director the particular experience, 
qualifications, attributes or skills that 
qualified that person to serve as a 
director of the company, and as a 
member of any committee that the 
person serves on or is chosen to serve 
on, in light of the company’s business. 
In addition to the expanded narrative 
disclosure regarding director and 
nominee qualifications, the proposed 
amendments would require disclosure 
of any directorships held by each 
director and nominee at any time during 
the past five years at public companies 
and registered investment companies, 
and would lengthen the time during 
which disclosure of legal proceedings 
involving directors, director nominees 
and executive officers is required from 
five to ten years. As proposed, this 
expanded disclosure would apply to 

approach. See letters from Jesse M. Brill, SEIU, and 
State Board of Administration of Florida. Others 
opposed adding specific requirements, often noting 
that if such policies are material to compensation 
decisions, principles-based CD&A currently 
subjects them to disclosure. See, e.g., letters from 
Buck Consultants, Business Roundtable, Pearl 
Meyer, and Towers Perrin. Commenters similarly 
divided about requiring disclosure of internal pay 
ratios. See letters from Jesse M. Brill, Pearl Meyer, 
SCSGP and SIFMA. One commenter opposed all of 
the potential initiatives on which we solicited 
comment, stating that they ‘‘would generate 
extensive disclosures of questionable relevance.’’ 
See letter from Pfizer. 

incumbent directors, to nominees for 
director who are selected by a 
company’s nominating committee, and 
to any nominees put forward by another 
proponent in its proxy materials. 

We proposed that the disclosures 
under the Item 401 amendments would 
appear in proxy and information 
statements on Schedules 14A and 14C, 
annual reports on Form 10–K and 
registration statements on Form 10 
under the Exchange Act, as well as in 
registration statements under the 
Securities Act. 

We also proposed to apply the 
expanded disclosure requirements 
regarding director and nominee 
qualifications, past directorships held 
by directors and nominees, and the time 
frame for disclosure of legal proceedings 
involving directors, nominees, and 
executive officers to funds. Specifically, 
we proposed to amend Schedules 14A 
and 14C to apply these expanded 
requirements to fund proxy and 
information statements, where action is 
to be taken with respect to the election 
of directors, and to amend Forms N–1A, 
N–2, and N–3 to require that funds 
include the expanded disclosures 
regarding director qualifications and 
past directorships in their statements of 
additional information.90 

2. Comments on the Proposed 
Amendments 

Comments on the proposal were 
mixed. Individual investors, trade 
unions, institutional investors and 
pension funds supported the proposals. 
Several of these commenters noted that 
the amendments would be a helpful 
step forward in providing investors and 
shareholders with additional 
information they need to make more 
informed investment and voting 
decisions relating to corporate 
governance and the election of 
directors.91 Most companies, law firms 
and bar groups opposed the proposal. 
Many of the commenters opposed to the 
proposed amendments expressed 
concern about requiring companies to 
disclose the qualifications, attributes 
and skills of directors and nominees on 
a person-by-person basis.92 Some of 

90 Form N–1A is used by open-end management 
investment companies. Form N–2 is used by closed-
end management investment companies. Form N– 
3 is used by separate accounts, organized as 
management investment companies, which offer 
variable annuity contracts. 

91 See, e.g., letters from Board of Directors 
Network, Forum of Executive Women, Integrated 
Governance Solutions, Norges Bank Investment 
Management (‘‘Norges Bank’’), and Ralph Saul. 

92 See, e.g., letters from ABA, Ameriprise, 
Business Roundtable, BorgWarner, Davis Polk, 
Honeywell, JPMorgan, Southern Company 
(‘‘Southern’’), and Wisconsin Energy. 
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these commenters believed that 
requiring disclosure of the 
qualifications, attributes and skills of 
directors and nominees on a person-by-
person basis would not elicit 
meaningful disclosure. They asserted 
that well-assembled boards usually 
consist of a diverse collection of 
individuals who bring a variety of 
complementary skills that nominating 
committees and boards generally 
consider in the broader context of the 
board’s overall composition, with a 
view toward constituting a board that, 
as a body, possesses the appropriate 
skills and experience to oversee the 
company’s business. Another concern 
expressed by commenters opposed to 
the proposed amendments was that the 
disclosure of specialized knowledge or 
background of particular directors could 
lead to heightened liability.93 

Commenters also objected to the use 
of term ‘‘qualify’’ in the proposed 
amendment. They noted that the term 
‘‘qualify’’ would only be relevant to the 
extent that a company’s governing 
instruments create minimum 
qualifications for directors, such as a 
requirement to own a certain amount of 
shares in the company.94 Other 
commenters believed that ‘‘risk 
assessment skills’’ should not be singled 
out for specific discussion, but rather 
should be considered as part of the 
discussion of the board’s aggregate skills 
and attributes.95 These commenters 
stated that a better alternative may be to 
address risk as separate disclosure topic 
to elicit more detailed disclosure about 
risk. 

Several commenters believed that it 
would be inappropriate to require 
disclosure of the specific experience, 
qualifications or skills that qualify a 
person to serve as a member of a 
particular board committee.96 

According to these commenters, other 
than having at least one member of the 
board with ‘‘financial expertise’’ 
satisfying the requirements for the audit 
committee, companies generally do not 
select individuals to serve on the board 
based on what committee they will 
serve on. These commenters noted that 
in many instances, companies will 
rotate directors among several 
committee positions during their tenure 
on the board.97 

On the question of how frequently the 
disclosure should be required, many 
commenters supported having the 

93 See, e.g., letters from ABA, Ameriprise and 
Business Roundtable. 

94 See letter from ABA. 
95 See, e.g., letters from Honeywell and Protective 

Life Corporation. 
96 See letters from SCSGP, S&C and Southern. 
97 See, e.g., letters from SCSGP and S&C. 

disclosure provided on an annual basis 
for all continuing directors and new 
nominees.98 These commenters noted 
that the overall composition of the 
board changes when new nominees are 
introduced and annual disclosure 
would facilitate shareholders’ 
assessments of the quality of the board 
as a whole, which must be analyzed in 
relation to any changes in the 
company’s strategy, relevant risks, 
operations and organization. However, 
several other commenters stated that if 
the requirements are adopted, they 
should only be required when a director 
is first nominated.99 

A broad spectrum of commenters 
supported the proposed amendments to 
require disclosure of any directorships 
at public companies held by each 
director and nominee at any time during 
the past five years instead of only 
currently held directorships, and to 
lengthen the time during which 
disclosure of legal proceedings is 
required from five to ten years.100 

However, other commenters asserted 
that additional disclosure of past 
directorships would become 
voluminous and tend to obfuscate a 
nominee’s most relevant credentials.101 

We requested comment on whether 
we should retain Item 407(c)(2)(v) of 
Regulation S–K in light of the proposed 
amendments to Item 401 of Regulation 
S–K. This item, among other things, 
requires disclosure of any minimum 
qualifications that a nominating 
committee believes must be met by 
someone nominated by a committee for 
a position on the board. Several 
commenters believed we should retain 
the disclosure currently required by 
Item 407(c)(2)(v) because this 
information allows shareholders to gain 
an understanding of the overall quality 
of the board and the board’s priorities, 
and would improve the ability of 
shareholders to compare a nominee’s 
background to the standards set by the 
board itself and to further evaluate 
board and committee composition.102 

We also requested comment on 
whether there were additional legal 
proceeding disclosures that reflect on a 

98 See, e.g., letters from IIA, Norges Bank, Pax 
World Management Corporation, and RiskMetrics. 

99 See letters from BorgWarner, Business 
Roundtable, Cleary Gottlieb, SCSGP and S&C. 

100 See, e.g., letters from AARP, AFL–CIO, CII, 
Evolution Petroleum, Pfizer, RILA, SCSGP, TIAA– 
CREF, United Brotherhood of Carpenters, and 
Universities Superannuation Scheme, et al. Cf. 
letters from AFSCME and Florida State Board of 
Administration (supporting the proposed 
amendment and also suggesting that the disclosure 
of legal proceedings involving fraud should not be 
subject to a time limit). 

101 See, e.g., letter from S&C. 
102 See, e.g., letters from ABA and CII. 

director’s, executive officer’s, or 
nominee’s character and fitness to serve 
as a public company official that should 
be required to be disclosed, and we 
listed several possible additions to the 
current list. Several commenters agreed 
that the disclosure about the additional 
legal proceedings noted was important 
information that reflected on an 
individual’s competence and integrity 
and as such, should be disclosed.103 

Other commenters believed the current 
disclosure requirements were 
adequate.104 

3. Final Rule 

After considering the comments, we 
are adopting the amendments to Item 
401, but with several revisions. We 
believe the amendments will provide 
investors with more meaningful 
disclosure that will help them in their 
voting decisions by better enabling them 
to determine whether and why a 
director or nominee is an appropriate 
choice for a particular company. 

The final rules require companies to 
disclose for each director and any 
nominee for director the particular 
experience, qualifications, attributes or 
skills that led the board to conclude that 
the person should serve as a director for 
the company as of the time that a filing 
containing this disclosure is made with 
the Commission.105 The same 
disclosure, with respect to any nominee 
for director put forward by another 
proponent, would be required in the 
proxy soliciting materials of that 
proponent. This new disclosure will be 
required for all nominees and for all 
directors, including those not up for 
reelection in a particular year. The final 
rule requires this disclosure to be made 
annually because the composition of the 
entire board is important information 
for voting decisions. Although we are 
adopting the amendments to Item 401, 
we are not eliminating the disclosure 
requirements in Item 407(c)(2)(v) of 
Regulation S–K regarding the specific 
minimum qualifications and specific 
qualities or skills used by the 
nominating committee. We agree with 
commenters that this requirement 
should be retained because it will allow 
investors to compare and evaluate the 
skills and qualifications of each director 

103 See, e.g., letters from AARP, Colorado Public 
Employees’ Retirement Association (‘‘COPERA’’), 
and Interfaith Center on Corporate Responsibility. 

104 See, e.g., letters from American Electric Power 
and S&C. 

105 Consistent with the comments, we are revising 
the requirement to delete the term ‘‘qualify,’’ and 
instead we are focusing on the reasons for the 
decision that the person should serve as a director. 



 

 

 

 

VerDate Nov<24>2008 16:45 Dec 22, 2009 Jkt 220001 PO 00000 Frm 00011 Fmt 4701 Sfmt 4700 E:\FR\FM\23DER2.SGM 23DER2sr
ob

in
so

n 
on

 D
S

K
H

W
C

L6
B

1P
R

O
D

 w
ith

 R
U

LE
S

2

Federal Register / Vol. 74, No. 245 / Wednesday, December 23, 2009 / Rules and Regulations 68343 

and nominee against the standards 
established by the board.106 

The final rules do not require 
disclosure of the specific experience, 
qualifications or skills that qualify a 
person to serve as a committee member. 
In making this change from the 
proposal, we were persuaded by 
commenters who noted that many 
companies rotate directors among 
different committee positions to allow 
directors to gain different perspectives 
of the company.107 However, if an 
individual is chosen to be a director or 
a nominee to the board because of a 
particular qualification, attribute or 
experience related to service on a 
specific committee, such as the audit 
committee, then this should be 
disclosed under the new requirements 
as part of the individual’s qualifications 
to serve on the board. 

The final amendments do not specify 
the particular information that should 
be disclosed. We believe companies and 
other proponents should be afforded 
flexibility in determining the 
information about a director’s or 
nominee’s skills, qualifications or 
particular area of expertise that would 
benefit the company and should be 
disclosed to shareholders. Accordingly, 
we have deleted the reference to ‘‘risk 
assessment skills’’ that was included in 
the proposed amendments.108 However, 
we note that if particular skills, such as 
risk assessment or financial reporting 
expertise, were part of the specific 
experience, qualifications, attributes or 
skills that led the board or proponent to 
conclude that the person should serve 
as a director, this should be disclosed. 

We are adopting substantially as 
proposed the amendments to require 
disclosure of any directorships at public 
companies and registered investment 
companies held by each director and 
nominee at any time during the past five 
years. Item 401 presently requires 
disclosure of any current director 
positions held by each director and 
nominee in any company with a class of 
securities registered pursuant to Section 
12 of the Exchange Act,109 or subject to 
the requirements of Section 15(d) of that 
Act,110 or any company registered as an 
investment company under the 
Investment Company Act. We believe 
that expanding this disclosure to 
include service on boards of those 
companies for the past five years (even 
if the director or nominee no longer 

106 See, e.g., letter from CII. 
107 See, e.g., letters from Davis Polk and Pfizer. 
108 See, e.g., letters from Honeywell and 

Protective Life Corporation. 
109 15 U.S.C. 78l. 
110 15 U.S.C. 78o(d). 

serves on that board) will allow 
investors to better evaluate the 
relevance of a director’s or nominee’s 
past board experience, as well as 
professional or financial relationships 
that might pose potential conflicts of 
interest (such as past membership on 
boards of major suppliers, customers, or 
competitors). 

In addition to these amendments, we 
are adopting amendments as proposed 
to lengthen the time during which 
disclosure of legal proceedings 
involving directors, director nominees 
and executive officers is required from 
five to ten years. We believe it is 
appropriate to extend the required 
reporting period from five to ten years 
as a means of providing investors with 
more extensive information regarding an 
individual’s competence and character. 
We were persuaded by commenters who 
believed that disclosures of legal 
proceedings during the ten-year period 
would provide investors with additional 
important information.111 We are also 
adopting amendments to expand the list 
of legal proceedings involving directors, 
executive officers, and nominees 
covered under Item 401(f) of Regulation 
S–K. Some commenters agreed that 
certain legal proceedings can reflect on 
an individual’s competence and 
integrity to serve as a director, and that 
the additional disclosure noted in the 
proposing release would provide 
investors with valuable information for 
assessing the competence, character and 
overall suitability of a director, nominee 
or executive officer.112 

In addition, consistent with our 
request for comment and comments 
received,113 we are amending Item 
401(f) to require disclosure of additional 
legal proceedings. These new legal 
proceedings include:

• Any judicial or administrative 
proceedings resulting from involvement 
in mail or wire fraud or fraud in 
connection with any business entity; 

• Any judicial or administrative 
proceedings based on violations of 
Federal or State securities, commodities, 
banking or insurance laws and 
regulations, or any settlement 114 to such 
actions; and 

• Any disciplinary sanctions or 
orders imposed by a stock, commodities 
or derivatives exchange or other self-
regulatory organization. 

111 See, e.g., letters from ABA, AARP and 
COPERA. 

112 See, e.g., letters from AARP, CII, COPERA, 
SEIU, and USPX. 

113 See note 103 above and accompanying text. 
114 This does not include disclosure of a 

settlement of a civil proceeding among private 
parties. We are including an instruction as part of 
the amendments to clarify this. 

We believe this amendment will 
provide investors with information that 
is important to an evaluation of an 
individual’s competence and character 
to serve as a public company official.115 

In the Proposing Release, we also 
requested comment on whether we 
should amend our rules to require 
disclosure of additional factors 
considered by a nominating committee 
when selecting someone for a board 
position, such as board diversity. A 
significant number of commenters 
responded that disclosure about board 
diversity was important information to 
investors.116 Many of these commenters 
believed that requiring this disclosure 
would provide investors with 
information on corporate culture and 
governance practices that would enable 
investors to make more informed voting 
and investment decisions.117 

Commenters also noted that there 
appears to be a meaningful relationship 
between diverse boards and improved 
corporate financial performance, and 
that diverse boards can help companies 
more effectively recruit talent and retain 
staff.118 We agree that it is useful for 
investors to understand how the board 
considers and addresses diversity, as 
well as the board’s assessment of the 
implementation of its diversity policy, if 
any. Consequently, we are adopting 
amendments to Item 407(c) of 
Regulation S–K to require disclosure of 
whether, and if so how, a nominating 
committee considers diversity in 
identifying nominees for director.119 In 
addition, if the nominating committee 
(or the board) has a policy with regard 
to the consideration of diversity in 

115 Consistent with the current disclosure 
requirement regarding legal proceedings, the 
additional legal proceedings included in the new 
requirements will not need to be disclosed if they 
are not material to an evaluation of the ability or 
integrity of the director or director nominee. See 17 
CFR 229.401(f). 

116 See, e.g., letters from Board of Directors 
Network, Boston Common Asset Management, 
CalPERS, CalSTRS, Calvert, Council of Urban 
Professionals, Ernst & Young LLP (‘‘E&Y’’), 
Greenlining Institute, Hispanic Association on 
Corporate Responsibility, Interfaith Center on 
Corporate Responsibility, InterOrganization 
Network, Latino Business Chamber of Greater Los 
Angeles, Pax World Management Corporation, 
Prout Group, Inc., RiskMetrics, Sisters of Charity 
BVM, Sisters of St. Joseph Carondelet, and Trillium 
Asset Management Corporation. 

117 See, e.g., letters from the Boston Club, Boston 
Common Asset Management, CalPERS, Pax World 
Management Corporation, Trillium Asset 
Management Corporation, and Social Investment 
Forum. 

118 See, e.g., letters from Catalyst and the Social 
Investment Forum. 

119 See Item 407(c)(2)(vi) of Regulation S–K. 
Funds will be subject to the diversity disclosure 
requirement of Item 407(c)(2)(vi) of Regulation S– 
K under Item 22(b)(15)(ii)(A) of Schedule 14A. See 
17 CFR 240.14a–101, Item 22(b)(15)(ii)(A). 
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identifying director nominees, 
disclosure would be required of how 
this policy is implemented, as well as 
how the nominating committee (or the 
board) assesses the effectiveness of its 
policy. We recognize that companies 
may define diversity in various ways, 
reflecting different perspectives. For 
instance, some companies may 
conceptualize diversity expansively to 
include differences of viewpoint, 
professional experience, education, skill 
and other individual qualities and 
attributes that contribute to board 
heterogeneity, while others may focus 
on diversity concepts such as race, 
gender and national origin. We believe 
that for purposes of this disclosure 
requirement, companies should be 
allowed to define diversity in ways that 
they consider appropriate. As a result 
we have not defined diversity in the 
amendments. 

C. New Disclosure About Board 
Leadership Structure and the Board’s 
Role in Risk Oversight 

We proposed a new disclosure 
requirement to Item 407 of Regulation 
S–K and a corresponding amendment to 
Item 7 of Schedule 14A to require 
disclosure of the company’s leadership 
structure and why the company believes 
it is the most appropriate structure for 
it at the time of the filing. The proposal 
also required disclosure about the 
board’s role in the company’s risk 
management process. We are adopting 
the proposals with some changes. 

1. Proposed Amendments 
Under the proposed amendments, 

companies would be required to 
disclose their leadership structure and 
the reasons why they believe that it is 
an appropriate structure for the 
company. As part of this proposed 
disclosure, companies would be 
required to disclose whether and why 
they have chosen to combine or separate 
the principal executive officer and 
board chair positions. In addition, in 
some companies the role of principal 
executive officer and board chairman 
are combined, and a lead independent 
director is designated to chair meetings 
of the independent directors. For these 
companies, the proposed amendments 
would require disclosure of whether 
and why the company has a lead 
independent director, as well as the 
specific role the lead independent 
director plays in the leadership of the 
company. In proposing this 
requirement, we noted that different 
leadership structures may be suitable for 
different companies depending on 
factors such as the size of a company, 
the nature of a company’s business, or 

internal control considerations, among 
other things. Irrespective of the type of 
leadership structure selected by a 
company, the proposed requirements 
were intended to provide investors with 
insights about why the company has 
chosen that particular leadership 
structure. 

We also proposed to require 
additional disclosure in proxy and 
information statements about the 
board’s role in the company’s risk 
management process. Disclosure about 
the board’s approach to risk oversight 
might address questions such as 
whether the persons who oversee risk 
management report directly to the board 
as whole, to a committee, such as the 
audit committee, or to one of the other 
standing committees of the board; and 
whether and how the board, or board 
committee, monitors risk. 

We also proposed that funds provide 
the new Item 407 disclosure about 
leadership structure and the board’s role 
in the risk management process in proxy 
and information statements and similar 
disclosure as part of registration 
statements on Forms N–1A, N–2 and N– 
3. The proposed amendments were 
tailored to require that a fund disclose 
whether the board chair is an 
‘‘interested person’’ of the fund, as 
defined in Section 2(a)(19) of the 
Investment Company Act. We proposed 
that if the board chair is an interested 
person, a fund would be required to 
disclose whether it has a lead 
independent director and what specific 
role the lead independent director plays 
in the leadership of the fund. 

2. Comments on the Proposed 
Amendments 

Comments were mostly supportive of 
the proposals.120 Commenters believed 
the disclosure regarding a company’s 
leadership structure and the board’s role 
in risk management process would 
provide useful information to investors 
and improve investor understanding of 
the role of the board in a company’s risk 
management practices.121 Some 
commenters opposed the disclosures. 
Many of these commenters believed that 
the proposed amendments were too 
vague and would likely elicit boilerplate 
descriptions of a company’s 
management hierarchy and risk 
management that would not provide 

120 See, e.g., letters from AFL–CIO, Chairmen’s 
Forum, Calvert, CII, CalSTRS, the General Board of 
Pension and Health Benefits of the United 
Methodist Church, Hermes, Norges Bank, Pfizer, 
RiskMetrics, and SEIU. 

121 See, e.g., letters from CII, the General Board of 
Pension and Health Benefits of the United 
Methodist Church, IGS, and RIMS. 

significant insight or meaning to 
investors.122 

Many commenters suggested revisions 
to the proposed disclosure 
requirements. For instance, several 
commenters recommended that we use 
the phrase ‘‘board leadership structure’’ 
rather than ‘‘company leadership 
structure’’ and noted that the discussion 
of the board leadership structure and 
the board’s role in risk management are 
two separate disclosure items.123 These 
commenters believed that the use of the 
phrase ‘‘company leadership structure’’ 
could be misinterpreted to require a 
discussion of a company’s management 
leadership structures. Other 
commenters suggested that we replace 
the phrase ‘‘risk management’’ with 
‘‘risk oversight’’ because the board’s role 
is to oversee management, which is 
responsible for the day-to-day issues of 
risk management.124 

Several commenters believed 
disclosure of the board’s role in risk 
management would be more effective as 
part of a comprehensive discussion of a 
company’s risk management processes, 
rather than as stand-alone disclosure.125 

They suggested that companies be 
allowed to provide the required 
disclosure in the MD&A discussion 
included in the Form l0–K, and to 
incorporate by reference this 
information in the proxy statement 
rather than repeat the information. 

With respect to funds, commenters 
addressing the issue generally 
supported the proposal that funds 
disclose whether the board chair is an 
‘‘interested person’’ as defined under 
the Investment Company Act.126 In 
addition, commenters noted the 
importance of fund board oversight of 
risk management,127 but commenters 
were split regarding whether we should 
require disclosure about fund board 
oversight of risk management.128 

3. Final Rule 
After consideration of the comments, 

we are adopting the proposals 
substantially as proposed with a few 
technical revisions in response to 
comments. We believe that, in making 
voting and investment decisions, 

122 See, e.g., letters from Cleary Gottlieb, S&C and 
Theragenics. 

123 See, e.g., letters from Business Roundtable and 
Honeywell. 

124 See, e.g., letters from GovernanceMetrics and 
PLC. 

125 See, e.g., letters from ABA and JPMorgan. 
126 See, e.g., letters from Independent Directors 

Council (‘‘IDC’’) and Mutual Fund Directors Forum 
(‘‘MFDF’’). 

127 See, e.g., letters from IDC and MFDF. 
128 See letters from Calvert and MFDF (supporting 

disclosure). But see letters from the Investment 
Company Institute and IDC (opposing disclosure). 
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investors should be provided with 
meaningful information about the 
corporate governance practices of 
companies.129 As we noted in the 
Proposing Release, one important aspect 
of a company’s corporate governance 
practices is its board’s leadership 
structure. Disclosure of a company’s 
board leadership structure and the 
reasons the company believes that its 
board leadership structure is 
appropriate will increase the 
transparency for investors as to how the 
board functions. 

As stated above, the amendments 
were designed to provide shareholders 
with disclosure of, and the reasons for, 
the leadership structure of a company’s 
board concerning the principal 
executive officer, the board chairman 
position and, where applicable, the lead 
independent director position. We agree 
with commenters that the phrase ‘‘board 
leadership structure’’ instead of 
‘‘company leadership structure’’ would 
avoid potential misunderstanding that 
the amendments require a discussion of 
the structure of a company’s 
management leadership.130 We also 
agree with commenters that the phrase 
‘‘risk oversight’’ instead of ‘‘risk 
management’’ would be more 
appropriate in describing the board’s 
responsibilities in this area.131 

Under the amendments, a company is 
required to disclose whether and why it 
has chosen to combine or separate the 
principal executive officer and board 
chairman positions, and the reasons 
why the company believes that this 
board leadership structure is the most 
appropriate structure for the company at 
the time of the filing. In addition, in 
some companies the role of principal 
executive officer and board chairman 
are combined, and a lead independent 
director is designated to chair meetings 
of the independent directors. In these 
circumstances, the amendments will 
require disclosure of whether and why 
the company has a lead independent 
director, as well as the specific role the 
lead independent director plays in the 
leadership of the company. As we 
previously stated in the Proposing 
Release, these amendments are intended 
to provide investors with more 
transparency about the company’s 
corporate governance, but are not 

129 See, e.g., National Association of Corporate 
Directors, Key Agreed Principles to Strengthen 
Corporate Governance for U.S. Publicly Traded 
Companies, (Mar. 2009) (‘‘Every board should 
explain, in proxy materials and other 
communications with shareholders, why the 
governance structures and practices it has 
developed are best suited to the company.’’). 

130 See letter from Honeywell. 
131 See, e.g., letters from Ameriprise Financial 

and Protective Life Corporation. 

intended to influence a company’s 
decision regarding its board leadership 
structure. 

The final rules also require companies 
to describe the board’s role in the 
oversight of risk. We were persuaded by 
commenters who noted that risk 
oversight is a key competence of the 
board, and that additional disclosures 
would improve investor and 
shareholder understanding of the role of 
the board in the organization’s risk 
management practices.132 Companies 
face a variety of risks, including credit 
risk, liquidity risk, and operational risk. 
As we noted in the Proposing Release, 
similar to disclosure about the 
leadership structure of a board, 
disclosure about the board’s 
involvement in the oversight of the risk 
management process should provide 
important information to investors 
about how a company perceives the role 
of its board and the relationship 
between the board and senior 
management in managing the material 
risks facing the company. This 
disclosure requirement gives companies 
the flexibility to describe how the board 
administers its risk oversight function, 
such as through the whole board, or 
through a separate risk committee or the 
audit committee, for example. Where 
relevant, companies may want to 
address whether the individuals who 
supervise the day-to-day risk 
management responsibilities report 
directly to the board as a whole or to a 
board committee or how the board or 
committee otherwise receives 
information from such individuals. 

The final rules also require funds to 
provide disclosure about the board’s 
role in risk oversight. Funds face a 
number of risks, including investment 
risk, compliance, and valuation; and we 
agree with commenters who favored 
disclosure of board risk oversight by 
funds.133 As with corporate issuers, we 
believe that additional disclosures 
would improve investor understanding 
of the role of the board in the fund’s risk 
management practices. Furthermore, the 
disclosure should provide important 
information to investors about how a 
fund perceives the role of its board and 
the relationship between the board and 
its advisor in managing material risks 
facing the fund. 

D. New Disclosure Regarding 
Compensation Consultants 

We proposed amendments to Item 407 
of Regulation S–K to require, for the first 
time, disclosure about the fees paid to 
compensation consultants and their 

132 See, e.g., letters from Norges Bank and RIMS. 
133 See letters from Calvert and MFDF. 

affiliates when they played a role in 
determining or recommending the 
amount or form of executive and 
director compensation, and they also 
provided additional services to the 
company. The proposed amendments 
also would have required a description 
of the additional services provided to 
the company by the compensation 
consultants and any affiliates of the 
consultants. We are adopting the 
amendments with changes in response 
to comments. 

1. Proposed Amendments 
Under the proposed amendments to 

Item 407, if a compensation consultant 
or its affiliates played a role in 
determining or recommending the 
amount or form of executive and 
director compensation, and also 
provided additional services, then the 
company would be required to disclose 
the following:

• The nature and extent of all 
additional services provided to the 
company or its affiliates during the last 
fiscal year by the compensation 
consultant and any affiliates of the 
consultant; 

• The aggregate fees paid for all 
additional services, and the aggregate 
fees paid for work related to 
determining or recommending the 
amount or form of executive and 
director compensation; 

• Whether the decision to engage the 
compensation consultant or its affiliates 
for non-executive compensation 
services was made, recommended, 
subject to screening or reviewed by 
management; and

• Whether the board of directors or 
the compensation committee has 
approved the other services provided by 
the compensation consultant in addition 
to executive compensation services. 

The proposed disclosure requirements 
would have applied to all services 
provided by a compensation consultant 
and its affiliates if the compensation 
consultant played any role in 
determining or recommending the 
amount or form of executive and 
director compensation. The proposed 
amendments did not distinguish 
between consultants engaged by the 
board and consultants engaged by 
management. We provided an exception 
from the proposed disclosure 
requirements for those situations in 
which the compensation consultant’s 
role in recommending the amount or 
form of executive and director 
compensation was limited to consulting 
on broad-based plans that did not 
discriminate in favor of executive 
officers or directors of the company, 
such as 401(k) plans or health insurance 
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plans. We believed that when a 
compensation consultant’s services 
were limited to consulting on broad-
based, non-discriminatory plans, these 
services did not give rise to the type of 
potential conflict of interest intended to 
be addressed by our proposed 
amendments.134 

2. Comments on the Proposed 
Amendments 

A significant number of commenters 
generally supported the proposed 
amendments to Item 407 of Regulation 
S–K to require disclosure of the fees 
paid to compensation consultants as 
well as a description of other services 
provided by compensation 
consultants.135 Many of these 
commenters believed investors would 
benefit from disclosure regarding the 
potential conflicts of interests of 
compensation consultants when they 
advise on the amount or form of 
executive and director compensation 
and also provide additional services to 
the company.136 These commenters 
believed that disclosure of the fees paid 
to compensation consultants would go a 
long way towards minimizing potential 
conflicts of interests and would allow 
shareholders to assess the potential 
conflicts of interest in regard to the 
compensation advice given to 
companies. 

However, several commenters, 
primarily multi-service compensation 
consulting firms, opposed the proposed 
amendments.137 These commenters 
believed the proposed amendments 
were too narrowly focused on fees paid 
to multi-service consulting firms and 
ignored important considerations 
relating to the consultant’s 
qualifications, selection, and role.138 

They also asserted that the proposed 
disclosure could give investors a 

134 We also proposed to amend Item 407 along the 
same lines to clarify that the current disclosure 
requirements under the item were not triggered for 
a compensation consultant whose only services 
with regard to executive or director compensation 
were limited to these types of broad-based, non-
discriminatory plans. Many commenters supported 
this amendment and we are adopting it as 
proposed. 

135 See, e.g., letters from AFL–CIO, AFSCME, 
Business Roundtable, CalSTRS, CII, COPERA, 
Evolution Petroleum, Glass Lewis, Grahall, Hermes 
Equity Ownership Services, NACD, Oppenheimer 
Funds, Pax World Management Corporation, State 
of Connecticut Treasurer’s Office, TIAA–CREF, 
Trillium Asset Management Corporation, and 
Walden Asset Management. 

136 See, e.g., letters from AFL–CIO, Frank Inman, 
Hermes Equity Ownership Services Ltd., TIAA– 
CREF, and Trillium Asset Management. 

137 See letters from ABA, Hewitt, Mercer, Pfizer, 
Protective Life Corporation, Radford, Towers Perrin, 
Value Alliance, and Watson Wyatt. 

138 See, e.g., letters from Hewitt, Mercer and 
Towers Perrin. 

distorted view of how companies use 
and select compensation consultants. 
Because the role of consultants is not 
uniform and varies considerably from 
company to company, these 
commenters asserted that investors 
should be given an understanding not 
only of the role consultants serve for 
each company, but also of the board’s or 
compensation committee’s selection 
process. This would include how it 
assessed the consultant’s qualifications 
and how any potential conflicts of 
interest that may have been identified 
are mitigated by formal processes, or by 
the internal controls and processes 
maintained by the consulting firm.139 

Several commenters opposed to the 
proposed amendments asserted that the 
amendments would decrease the 
compensation consulting resources 
available to companies.140 Other 
commenters asserted that the proposed 
amendments would cause competitive 
harm to multi-service consulting firms 
who provide services other than 
executive compensation consulting, as 
companies would be discouraged from 
using multi-service compensation 
consulting firms in more than one 
capacity.141 These commenters also 
claimed that the proposed amendments 
would cause competitive harm because 
disclosure of the nature and extent of all 
additional services provided by the 
consultant would reveal confidential 
and competitively sensitive pricing 
information that could allow 
competitors to determine the fee 
structure for these additional 
services.142 

These commenters also expressed 
concern that the proposed amendments 
did not address potential conflicts of 
interest that may occur when a 
compensation consultant that only 
provides executive-compensation 
related services to the board is overly 
reliant on the fees it receives from a 
particular client. They suggested an 
alternative rule that would require 
disclosure of fees paid to a 
compensation consultant when a 
significant portion of the annual 
revenues of the compensation 
consultant were generated from any one 
client.143 

Several commenters expressed 
concern that the scope of the proposed 
amendments was too broad. These 
commenters believed that when a 
compensation committee engages its 

139 See, e.g., letter from Hewitt. 
140 See, e.g., letters from Hewitt and Mercer. 
141 See, e.g., letters from Mercer, Towers Perrin 

and Watson Wyatt. 
142 See, e.g., letter from Mercer. 
143 See, e.g., letters from Hewitt, Mercer, Towers 

Perrin and Watson Wyatt. 

own compensation consultant, it 
mitigates any concerns about potential 
conflicts of interest involving 
consultants engaged by management.144 

According to these commenters, from 
that perspective, a compensation 
consulting firm that provides executive 
compensation consulting services to the 
company, and also provides other 
services to the company, would not 
present a conflict of interest issue when 
the compensation committee retains a 
different consultant.145 Noting that 
management should have broad access 
to compensation experts and other third 
parties when developing executive pay 
proposals for board consideration, and 
that it is the board’s responsibility to 
evaluate management’s compensation 
proposals when determining whether or 
not to approve them, some commenters 
expressed concerns about the potential 
effect of the proposed disclosure on the 
board’s discharge of its oversight 
responsibility.146 

In the Proposing Release, we 
requested comment on whether there 
were other consulting services that do 
not give rise to potential conflicts of 
interest that should be excluded from 
the proposed disclosure requirements 
similar to the proposed exemption for 
consulting services that are limited to 
broad-based, non-discriminatory plans. 
Several commenters responded by 
suggesting that we exclude consulting 
services where the compensation 
consultant only provides the board with 
peer surveys that provide general 
information regarding the forms and 
amounts of compensation typically paid 
to executive officers and directors 
within a particular industry.147 Another 
commenter suggested that surveys that 
are either not customized for a 
particular company, or that are 
customized based on parameters that are 
not developed by the compensation 
consultant, should be excluded from the 
amendments.148 These commenters 
believed that in situations where the 
compensation consultant’s services 
provided to a company were limited to 
providing those types of surveys, such 
services did not raise the potential 
conflicts of interest that the proposed 
amendments were intended to 
address.149 

We also requested comment on 
whether we should establish a 
disclosure threshold based on the 

144 See, e.g., letters from E&Y and Deloitte. 
145 Id. 
146 See letters from Hewitt and E&Y. 
147 See, e.g., letters from BorgWarner, Davis Polk, 

Honeywell, JPMorgan and Wisconsin Energy. 
148 See letter from ABA. 
149 See, e.g., letters from BorgWarner, Davis Polk 

and Honeywell. 
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amount of the fees for the non-executive 
compensation related services, such as 
above a certain dollar amount or a 
percentage of income or revenues. 
Several commenters recommended that 
the proposed amendments should 
include a disclosure threshold, 
including many who suggested that we 
should require disclosure only if the 
aggregate fees for all additional services 
provided by the consultant and its 
affiliates exceeded $120,000.150 

3. Final Rule 
After considering the comments 

received, we are adopting a modified 
version of the proposed amendments. 
We believe the new disclosure 
requirements will provide investors 
with information that will enable them 
to better assess the potential conflicts a 
compensation consultant may have in 
recommending executive compensation, 
and the compensation decisions made 
by the board. As we noted in the 
Proposing Release, many companies 
engage compensation consultants to 
make recommendations on appropriate 
executive and director compensation 
levels, to design and implement 
incentive plans, and to provide 
information on industry and peer group 
pay practices. The services offered by 
compensation consultants, however, are 
often not limited to recommending 
executive and director compensation 
plans or policies. Many compensation 
consultants, or their affiliates, are 
retained by management to provide a 
broad range of additional services, such 
as benefits administration, human 
resources consulting and actuarial 
services. The fees generated by these 
additional services may be more 
significant than the fees earned by the 
consultants for their executive and 
director compensation services. The 
extent of the fees and provision of 
additional services by a compensation 
consultant or its affiliate may create the 
risk of a conflict of interest that may call 
into question the objectivity of the 
consultant’s advice and 
recommendations on executive 
compensation. 

At the same time, we are persuaded 
that there are circumstances where this 

150 See, e.g., letters from ACC, Business 
Roundtable, Davis Polk, and SCSGP. Some 
commenters also suggested a disclosure threshold 
based on tests in effect under rules with a similar 
focus in self-regulatory organizations, such as the 
2% (for New York Stock Exchange-listed 
companies) or 5% (for NASDAQ-listed companies) 
of gross revenues test for disclosure of business 
relationships between a company and a director-
affiliated entity. See, e.g., letter from Cleary 
Gottlieb. See also, letter from ABA (suggesting a 
percentage threshold set at a level where the effect 
of such fees diminishes the possible appearance of 
a conflict of interest). 

disclosure should not be required either 
because of the limited nature of the 
additional services or because of other 
factors that mitigate the concern that the 
board may be receiving advice 
potentially influenced by a conflict of 
interest. 

a. Summary of the Final Rule 
As more fully described below, under 

our final rule, in addition to the 
requirement under the current rule to 
describe the role of the compensation 
consultant in determining or 
recommending the amount or form of 
executive and director compensation, 
fee disclosure related to the retention of 
a compensation consultant will be 
required in certain circumstances. The 
final rules can be summarized generally 
as follows: 

• If the board, compensation 
committee or other persons performing 
the equivalent functions (collectively, 
‘‘board’’) has engaged its own consultant 
to provide advice or recommendations 
on the amount or form of executive and 
director compensation and the board’s 
consultant or its affiliates provide other 
non-executive compensation consulting 
services to the company, fee and related 
disclosure is required, provided the fees 
for the non-executive compensation 
consulting services exceed $120,000 
during the company’s fiscal year. 
Disclosure is also required of whether 
the decision to engage the compensation 
consultant or its affiliates for non-
executive compensation consulting 
services was made or recommended by 
management, and whether the board has 
approved these non-executive 
compensation consulting services 
provided by the compensation 
consultant or its affiliate; 

• If the board has not engaged its own 
consultant, fee disclosures are required 
if there is a consultant (including its 
affiliates) providing executive 
compensation consulting services and 
non-executive compensation consulting 
services to the company, provided the 
fees for the non-executive compensation 
consulting services exceed $120,000 
during the company’s fiscal year; 

• Fee and related disclosure for 
consultants that work with management 
(whether for only executive 
compensation consulting services, or for 
both executive compensation consulting 
and other non-executive compensation 
consulting services) is not required if 
the board has its own consultant; and 

• Services involving only broad-based 
non-discriminatory plans or the 
provision of information, such as 
surveys, that are not customized for the 
company, or are customized based on 
parameters that are not developed by 

the consultant, are not treated as 
executive compensation consulting 
services for purposes of the 
compensation consultant disclosure 
rules. 

b. Disclosure Required if the Board’s 
Compensation Consultant Provides 
Additional Services to the Company 

If the board has engaged a 
compensation consultant to advise the 
board as to executive and director 
compensation, and such consultant or 
its affiliates provides other non-
executive compensation consulting 
services to the company, the disclosures 
specified by the new rules are required. 
We believe that in that situation, the 
receipt of fees for non-executive 
compensation consulting services by the 
board’s consultant presents the potential 
conflict of interest intended to be 
highlighted for investors by our new 
rules. Subject to the disclosure 
threshold discussed below, the final 
rule requires disclosure of the aggregate 
fees paid for services provided to either 
the board or the company with regard to 
determining or recommending the 
amount or form of executive and 
director compensation, and the 
aggregate fees paid for any non-
executive compensation consulting 
services provided by the compensation 
consultant or its affiliates. 

In addition, the new rules require 
disclosure of whether the decision to 
engage the compensation consultant or 
its affiliates for the non-executive 
compensation consulting services was 
made, or recommended by, 
management, and whether the board 
approved such other services.151 

c. Disclosure Required if the Board Does 
Not Have a Compensation Consultant, 
but the Company Receives Executive 
Compensation and Non-Executive 
Compensation Services From Its 
Consultant 

The new rule also requires disclosure 
of fees in situations where the board has 
not engaged a compensation consultant, 
but management or the company 
received executive compensation 
consulting services and other non-
executive compensation consulting 
services from a consultant or its 
affiliates, and the fees from the non-
executive compensation consulting 
services provided by that consultant or 
its affiliates exceed $120,000 for the 
company’s fiscal year.152 We recognize 
that in that situation the board, which 
generally is primarily responsible for 
determining the compensation paid to 

151 Item 407(e)(3)(iii)(A) of Regulation S–K. 

152 Item 407(e)(3)(iii)(B). 
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senior executives, may not be relying on 
the consultant used by management, 
and, therefore, conflicts of interest may 
be less of a concern. However, we 
believe that when management has a 
compensation consultant and the board 
does not have its own compensation 
consultant to help filter any advice 
provided by management’s 
compensation consultant, the concerns 
about board reliance on consultants that 
may have a conflict are sufficiently 
present to require this approach. 
Consequently, the final rule provides 
that in this fact pattern, fee disclosure 
is required if the fees from the non-
executive compensation consulting 
services provided by the compensation 
consultant exceed the disclosure 
threshold described below. 

d. Disclosure Not Required if the Board 
and Management Have Different 
Compensation Consultants, Even if 
Management’s Consultant Provides 
Additional Services to the Company 

In some instances, the board may 
engage a compensation consultant to 
advise it on executive or director 
compensation, and management may 
engage a separate consultant to provide 
executive compensation consulting 
services and one or more additional 
non-executive compensation consulting 
services. We believe there is less 
potential for a conflict of interest to 
arise when the board has retained its 
own compensation consultant, and the 
company or management has a different 
consultant to provide executive 
compensation consulting and other non-
executive compensation consulting 
services.153 When the board engages its 
own compensation consultant, it 
mitigates concerns about potential 
conflicts of interest involving 
compensation consultants engaged by 
management.154 Accordingly, the final 
rules provide a limited exception to the 
disclosure requirements for fees paid to 
other compensation consultants 
retained by the company if the board 
has retained its own consultant that 
reports to the board. In addition to 
limiting disclosure to circumstances 
that are more likely to present potential 
conflicts of interests, we believe this 
approach should address some concerns 
about competitive harm that were raised 
by commenters. The exception would be 
available without regard to whether 
management’s consultant participates in 
board meetings. Where the board’s 
compensation consultant provides 
additional non-executive compensation 
consulting services to the company, the 

153 See, e.g., letters from Hewitt and E&Y. 

154 See letter from E&Y. 


rule would, as described above, require 
fee and other related disclosures, which 
should address concerns about conflicts 
of interest by that consultant. Fee 
disclosure for services provided by 
management’s compensation consultant 
would be less relevant in this situation 
because the board is able to rely on its 
own compensation consultant’s advice, 
rather than the advice provided by 
management’s compensation consultant, 
when making its executive 
compensation decisions. 

e. Disclosure Required Only if Fees for 
Additional Services Exceed $120,000 
During the Company’s Last Completed 
Fiscal Year 

As noted previously, we agree with 
commenters that the final rule should 
have a disclosure threshold.155 We 
believe that when aggregate fees paid for 
the non-executive compensation 
consulting services are limited, the 
potential conflict of interest is likely to 
be commensurately reduced. A 
disclosure threshold would also reduce 
the compliance burdens on companies 
when the potential conflict of interest is 
minimal. Under the rule as adopted, if 
the board has engaged a compensation 
consultant to provide executive and 
director compensation consulting 
services to the board or if the board has 
not retained a consultant but there is a 
firm providing executive compensation 
consulting services, fee disclosure is 
required if the consultant or its affiliates 
also provides other non-executive 
compensation consulting services to the 
company, and the fees paid for the other 
services exceed $120,000 for the 
company’s fiscal year. We believe fees 
for other non-executive compensation 
consulting services below that threshold 
are less likely to raise potential conflicts 
of interest concerns, and note this 
disclosure threshold should reduce the 
recordkeeping burden on companies. 
This threshold is similar to the 
disclosure threshold for transactions 
with related persons in Item 404 of 
Regulation S–K, which also deals with 
potential conflicts of interest on the part 
of related persons who have financial 
transactions or arrangements with the 
company, and therefore provides some 
regulatory consistency.156 

f. Disclosure of Nature and Extent of 
Additional Services Not Required 

The rule, as adopted, does not require 
disclosure of the nature and extent of 

155 See, e.g., letters from ACC, Davis Polk and 
SCSGP. This threshold requirement should also 
help address some of the competitive concerns 
expressed by some commenters. See, e.g., note 150 
above and accompanying text. 

156 See 17 CFR 229.404. 

additional services provided by the 
compensation consultant and its 
affiliates to the company, as we 
proposed. We made this change from 
the proposal because we are persuaded 
by commenters who noted that 
requiring this disclosure could cause 
competitive harm by revealing 
confidential and sensitive pricing 
information, and we believe that the 
critical information about the potential 
conflict is adequately conveyed through 
the fee disclosure requirement. 
Although we are not adopting this 
requirement, companies may at their 
discretion include a description of any 
additional non-executive compensation 
consulting services provided by the 
compensation consultant and its 
affiliates where such information would 
facilitate investor understanding of the 
existence or nature of any potential 
conflict of interest. 

g. Exceptions to the Disclosure 
Requirement for Consulting on Broad-
Based Plans and Provision of Survey 
Information 

We are adopting substantially as 
proposed the exception from the 
disclosure requirements for situations in 
which the compensation consultant’s 
only role in recommending the amount 
or form of executive or director 
compensation is in connection with 
consulting on broad-based plans that do 
not discriminate in favor of executive 
officers or directors of the company. In 
addition, in response to comments 
received, we are expanding the 
exception to include situations where 
the compensation consultant’s services 
are limited to providing information, 
such as surveys, that either is not 
customized for a particular company, or 
that is customized based on parameters 
that are not developed by the 
compensation consultant.157 We are 
persuaded by commenters who noted 
that surveys that provide general 
information regarding the form and 
amount of compensation typically paid 
to executive officers and directors 
within a particular industry generally 
do not raise the potential conflicts of 
interest that the amendments are 
intended to address.158 However, the 
exception would not be available if the 
compensation consultant provides 
advice or recommendations in 
connection with the information 
provided in the survey. 

157 See, e.g., letters from ABA, Mercer and Towers 
Perrin. 

158 See letters from Davis Polk and Mercer. 
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h. Other Concerns 

We did not propose, and do not at this 
time adopt, disclosure of consulting fees 
based on a percentage of revenues 
received from a company. We have 
considered the concern expressed by 
some commenters that compensation 
consultants, even if they are only 
retained by the board for executive 
compensation related services and do 
not provide any additional services to 
the company, may become overly reliant 
on a single client for revenues, which 
could affect the advice the consultant 
provides to the board.159 However, we 
are not currently persuaded that such 
reliance would cause a consultant to 
provide advice to the board that 
inappropriately reflects management’s 
influence as a result of fees for 
additional services, which is the 
primary concern addressed by the final 
rule. 

We also considered the suggestion 
provided by these commenters that 
companies be required to disclose 
various matters about the consideration 
of potential conflicts of interest.160 We 
are not persuaded that we need to 
address this issue at this time and 
believe our final rule addresses our 
concerns without adding significant 
length to the disclosure or burdens on 
companies. 

Our amendments as adopted are 
intended to facilitate investors’ 
consideration of whether, in providing 
advice, a compensation consultant may 
have been influenced by a desire to 
retain other engagements from the 
company. This does not reflect a 
conclusion that we believe that a 
conflict of interest is present when 
disclosure is required under our new 
rule, or that a compensation committee 
or a company could not reasonably 
conclude that it is appropriate to engage 
a consultant that provides other services 
to the company requiring disclosure 
under our new rule. It also does not 
mean that we have concluded that there 
are no other circumstances that might 
present a conflict of interest for a 

159 See letters from Hewitt, Mercer, Pearl Meyer, 
and Towers Perrin. 

160 In their comment letters, several multi-service 
compensation consulting firms proposed an 
alternative disclosure requirement. Under their 
proposal, if the total fees paid to the consultant for 
all services provided to the company and its 
affiliates during the preceding fiscal year exceeded 
one-half of one percent of the total revenues of the 
consultant for that fiscal year, the company would 
be required to disclose, among other things, the 
protocols established by the compensation 
committee to ensure that the consultant is able to 
provide unbiased advice and is not inappropriately 
influenced by the company’s management. See 
letters from Hewitt, Mercer, Watson Wyatt, and 
Towers Perrin. 

compensation consultant retained by a 
compensation committee or company. 
Rather, the amendments are designed to 
provide context to investors in 
considering the compensation 
disclosures required to be provided 
under our rules, and, as explained 
above, are based on our understanding 
of the situations that are more likely to 
raise potential conflicts of interest 
concerns. 

E. Reporting of Voting Results on Form 
8–K 

We proposed to transfer the 
requirement to disclose shareholder 
vote results from Forms 10–Q and 10– 
K to Form 8–K, and to have that 
information filed within four business 
days after the end of the meeting at 
which the vote was held. We are 
adopting the proposal with some 
modifications in response to comments. 

1. Proposed Amendments 

Currently, Item 4 in Part II of Form 
10–Q and Item 4 in Form 10–K require 
the disclosure of the results of any 
matter that was submitted to a vote of 
shareholders during the fiscal quarter 
covered by either the Form 10–Q or 
Form 10–K with respect to the fourth 
fiscal quarter. The proposed 
amendments would delete this 
requirement from Forms 10–Q and 10– 
K and move it to Form 8–K. As a result, 
voting results would be required to be 
filed on Form 8–K within four business 
days after the end of the meeting at 
which the vote was held. To 
accommodate timing difficulties in 
contested elections, we proposed a new 
instruction to the form that stated that 
if the matter voted upon at the 
shareholders’ meeting related to a 
contested election of directors and the 
voting results were not definitively 
determined at the end of the meeting, 
companies would be required to file the 
preliminary voting results within four 
business days after the preliminary 
voting results were determined, and 
then file an amended report on Form 8– 
K within four business days after the 
final voting results were certified. 

2. Comments on the Proposed 
Amendments 

The majority of comments we 
received on the proposed amendments 
supported requiring the filing of voting 
results on Form 8–K. Many commenters 
believed that more timely disclosure of 
the voting result would benefit 
shareholders and investors.161 Some 

161 See, e.g., letters from CalSTRS, CII, Hermes, 
IIA, Norges Bank, United Brotherhood of Carpenters 
and Walden. 

noted that matters submitted for 
shareholder vote involve issues that 
directly impact shareholder interests— 
for example investment or divestments, 
changes in shareholder rights and 
capital changes—and that timely 
disclosure of voting results can be 
crucial.162 One commenter believed that 
majority vote requirements for director 
elections have introduced greater 
accountability and uncertainty into 
uncontested director elections, making 
it increasingly important that these 
election outcomes be reported in a 
timely manner to shareholders.163 

Several commenters recommended 
modifications to the proposed 
amendments. Specifically, some 
commenters expressed concern that 
preliminary voting results should not be 
required to be disclosed because 
disclosure of preliminary results could 
mislead investors if the definitive 
results reflect a different outcome than 
what was disclosed initially.164 

Concerns were also expressed that the 
reporting of preliminary voting results 
could inadvertently influence voting if 
the disclosure is made at a time when 
the opportunity remains open for 
additional votes to be cast.165 

Commenters also believed that the four 
business day reporting requirement 
should not be tied to the end of the 
shareholders’ meeting, but rather to the 
issuance of a certified report of an 
inspector of election.166 In addition, 
commenters suggested that the proposed 
instruction excepting the filing of voting 
results in contested elections of 
directors within four business days after 
the end of the shareholders’ meeting 
should be expanded to cover any matter 
for which final voting results are not 
available or ‘‘too close to call’’ within 
four business days following the end of 
the shareholders’ meeting.167 

A few commenters opposed the 
proposed amendments.168 Commenters 
opposed to amendments expressed 
concern that it would be very difficult 
to meet the four business day filing 
requirement. One of these commenters 
noted that problems that stem from 
share lending and other practices can 

162 See, e.g., letters from CalSTRS and Norges 
Bank. 

163 See letter from United Brotherhood of 
Carpenters. 

164 See e.g., letter from Chadbourne. 
165 See letter from ABA. 
166 See letter from Allen Goolsby, et al. 
167 See, e.g., letters from BorgWarner, Business 

Roundtable, SCSG, S&C and Southern. 
168 See, e.g., letters from Keith Bishop, NACD, 

RILA and SCC. 
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significantly delay the time that votes 
can be tabulated.169 

Several commenters believed that the 
disclosure of the results of shareholder 
votes should be added to the list of 
items on Form 8–K that are currently 
excluded from liability under Section 
10(b) of the Exchange Act and Exchange 
Act Rule 10b–5, and that do not result 
in a loss of Form S–3 eligibility under 
General Instruction I.A.3(b).170 One 
commenter, however, believed that an 
amendment to General Instruction 
I.A.3(b) of Form S–3 to add an exception 
to the Form S–3 eligibility requirements 
for the reporting of voting results would 
not be necessary if we allowed 
preliminary voting results for contested 
elections and on proposals that are ‘‘too 
close to call’’ to be reported within four 
business days of the meeting and final 
voting results within four business days 
after the voting results become final.171 

3. Final Rule 
After evaluating the comments 

received, we are adopting the proposed 
amendments to Form 8–K, and are 
eliminating the requirement to disclose 
shareholder voting results on Forms 10– 
Q and 10–K. Accordingly, new Item 
5.07 to Form 8–K requires companies to 
disclose on the form the results of a 
shareholder vote and to have that 
information filed within four business 
days after the end of the meeting at 
which the vote was held. Tying the 
filing requirement to the end of the 
meeting will provide shareholders, 
investors and other users of this 
information with a readily identifiable 
and certain date upon which a company 
would be required to disclose 
information on the results of the vote. 
We believe more timely disclosure of 
the voting results from an annual or 
special meeting would benefit investors 
and the markets. Under our prior 
disclosure requirements, it could be a 
few months before voting results are 
disclosed in a Form 10–Q or 10–K. 
Often, matters submitted for a 
shareholder vote at an annual or special 
meeting involve issues that directly 
impact shareholder interests, such as 
the election of directors, changes in 
shareholder rights, investments or 
divestments, and capital changes. The 
delay between the end of an annual or 
special meeting of shareholders and 
when the voting results of the meeting 
are disclosed in a Form 10–Q or 10–K 
can make the information less useful to 
investors and the markets. We also 

169 See letter from NACD. 
170 See letters from ABA, Business Roundtable, 

Honeywell and S&C. 
171 See letter from SCSGP. 

understand that technological advances 
in shareholder communications and the 
growing use of third-party proxy 
services have increased the ability of 
companies to tabulate vote results and 
disseminate this information on a more 
expedited basis. 

We agree with the suggestions of 
commenters that there may be situations 
other than contested elections where it 
may take a longer period of time to 
determine definitive voting results.172 

As a result, we are expanding the 
instruction to Form 8–K as adopted to 
state that companies are required to file 
the preliminary voting results within 
four business days after the end of the 
shareholders’ meeting, and then file an 
amended report on Form 8–K within 
four business days after the final voting 
results are known.173 However, if a 
company obtains the definitive voting 
results before the preliminary voting 
results must be reported and decides to 
report its definitive results on Form 8– 
K, it will not be required to file the 
preliminary voting results. For example, 
if a company obtains the definitive 
voting results two days after the end of 
the shareholders’ meeting, it could 
report its definitive voting results on 
Form 8–K within four business days 
after the meeting and would not be 
required to file its preliminary voting 
results. To the extent that companies are 
concerned that the disclosure of 
preliminary voting results could be 
confusing to investors, they may include 
additional disclosure that helps to put 
the preliminary voting disclosure in a 
proper context. 

In the Proposing Release, we 
requested comment on whether we 
should consider additional revisions to 
the requirement to report voting results, 
such as eliminating a portion of prior 
Instruction 4 to the disclosure item. One 
commenter responded by suggesting 
that we could consolidate and simplify 
some of the disclosure requirements and 
instructions to the item.174 We agree 
with the suggestions that were 
submitted, and believe that certain 
requirements and instructions to the 
Item can be simplified, without 
changing the substance of what is 
required to be reported. Accordingly, we 

172 See, e.g., letters from Business Roundtable, 
S&C and Southern. 

173 See Instruction 1 to Item 5.07 of Form 8–K. We 
note that our amendments to Form 8–K are not 
intended to preclude a company from announcing 
preliminary voting results during the meeting of 
shareholders at which the vote was taken and 
before filing the Form 8–K, without regard to 
whether the company webcast the meeting. 

174 See letter of ABA. 

are adopting the following revisions to 
new Item 5.07: 

• Adding to paragraph (a) of the item 
a statement that the information 
required by the item need be provided 
only when a meeting of shareholders is 
involved; 175 

• Combining paragraphs (b) and (c) to 
the item into a single paragraph that 
requires disclosure of the quantitative 
results of each matter voted on at the 
meeting, and a brief description of each 
matter; and 

• Eliminating Instruction 3, 
Instruction 5 and Instruction 7 to the 
item, as well as deleting the first 
sentence of Instruction 4. 

III. Paperwork Reduction Act 

A. Background 

Certain provisions of the final 
amendments contain ‘‘collection of 
information’’ requirements within the 
meaning of the Paperwork Reduction 
Act of 1995 (‘‘PRA’’).176 We published 
a notice requesting comment on the 
collection of information requirements 
in the proposing release for the rule 
amendments, and we submitted these 
requirements to the Office of 
Management and Budget (‘‘OMB’’) for 
review in accordance with the PRA.177 

The titles for the collection of 
information are: 

(1) ‘‘Regulation 14A and Schedule 
14A’’ (OMB Control No. 3235–0059); 

(2) ‘‘Regulation 14C and Schedule 
14C’’ (OMB Control No. 3235–0057); 

(3) ‘‘Form 10–K’’ (OMB Control No. 
3235–0063); 

(4) ‘‘Form 10–Q’’ (OMB Control No. 
3235–0070); 

(5) ‘‘Form 10’’ (OMB Control No. 
3235–0064); 

(6) ‘‘Form S–1’’ (OMB Control No. 
3235–0065); 

(7) ‘‘Form S–4’’ (OMB Control No. 
3235–0324); 

(8) ‘‘Form S–11’’ (OMB Control No. 
3235–0067); 

(9) ‘‘Form 8–K’’ (OMB Control No. 
3235–0060); 

(10) ‘‘Rule 20a–1 under the 
Investment Company Act of 1940, 
Solicitations of Proxies, Consents, and 
Authorizations’’ (OMB Control No. 
3235–0158); 

(11) ‘‘Form N–1A’’ (OMB Control No. 
3235–0307); 

(12) ‘‘Form N–2’’ (OMB Control No. 
3235–0026); 

175 But see current Instruction 1 to Item 4 of Form 
10–Q with respect to matters that have been 
submitted to a vote otherwise than at a meeting of 
shareholders, which we are not amending and 
which will be retained as Instruction 2 to new Item 
5.07 of Form 8–K. 

176 44 U.S.C. 3501 et seq. 
177 44 U.S.C. 3507(d) and 5 CFR 1320.11. 
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(13) ‘‘Form N–3’’ (OMB Control No. 
3235–0316); and 

(14) ‘‘Regulation S–K’’ (OMB Control 
No. 3235–0071). 

The regulations, schedules and forms 
were adopted under the Securities Act 
and the Exchange Act, except for Forms 
N–1A, N–2, and N–3, which we adopted 
pursuant to the Securities Act and the 
Investment Company Act, and Rule 
20a–1, which we adopted pursuant to 
the Investment Company Act. The 
regulations, forms and schedules set 
forth the disclosure requirements for 
periodic reports, registration statements, 
and proxy and information statements 
filed by companies to help investors 
make informed investment and voting 
decisions. The hours and costs 
associated with preparing, filing and 
sending the form or schedule constitute 
reporting and cost burdens imposed by 
each collection of information. An 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
a collection of information unless it 
displays a currently valid OMB control 
number. Compliance with the 
amendments is mandatory. Responses to 
the information collections will not be 
kept confidential and there is no 
mandatory retention period for the 
information disclosed. 

B. Summary of the Final Rules 
As discussed in more detail above, the 

amendments that we are adopting will 
require:

• To the extent that risks arising from 
a company’s compensation policies and 
practices for employees are reasonably 
likely to have a material adverse effect 
on the company, discussion of the 
company’s compensation policies or 
practices as they relate to risk 
management and risk-taking incentives 
that can affect the company’s risk and 
management of that risk; 

• Reporting of the aggregate grant 
date fair value of stock awards and 
option awards granted in the fiscal year 
in the Summary Compensation Table 
and Director Compensation Table, 
computed in accordance with FASB 
ASC Topic 718, rather than the dollar 
amount recognized for financial 
statement purposes for the fiscal year, 
with a special instruction for awards 
subject to performance conditions; 

• New disclosure of the qualifications 
of directors and nominees for director, 
and the reasons why that person should 
serve as a director of the company at the 
time at which the relevant filing is made 
with the Commission; 

• Additional disclosure of any 
directorships held by each director and 
nominee at any time during the past five 
years at any public company or 

registered management investment 
company;

• Additional disclosure of other legal 
actions involving a company’s executive 
officers, directors, and nominees for 
director, and lengthening the time 
during which such disclosure is 
required from five to ten years; 

• New disclosure regarding the 
consideration of diversity in the process 
by which candidates for director are 
considered for nomination by a 
company’s nominating committee; 

• New disclosure about a company’s 
board leadership structure and the 
board’s role in the oversight of risk; 

• New disclosure about the fees paid 
to compensation consultants and their 
affiliates under certain circumstances; 
and 

• Disclosure of the vote results from 
a meeting of shareholders on Form 8–K 
generally within four business days of 
the meeting. 

The disclosure enhancements we are 
adopting will significantly improve the 
information companies provide to 
investors with regard to risk, governance 
and director qualifications and 
compensation. We believe that 
providing a more transparent view of 
these matters will help investors make 
more informed voting and investment 
decisions. 

C. Summary of Comment Letters and 
Revisions to Proposals 

In the Proposing Release, we 
requested comment on the PRA 
analysis. We received a response from 
one commenter that addressed our 
overall burden estimates for the 
proposed amendments. This commenter 
asserted that our PRA estimates 
underestimated the time and costs that 
companies would need to expend in 
complying with the proposed 
amendments.178 This commenter 
asserted that companies would need to 
expend many additional hours to 
update their director and officer 
questionnaires to obtain more detailed 
information; director nominees would 
need to spend additional time 
responding to these questionnaires and 
providing companies with information 
about their backgrounds and 
qualifications; and companies would 
need to spend time analyzing the 
responses, deciding what information to 
disclose, and preparing the disclosures. 
This commenter, however, did not 
provide alternative cost estimates or 
cost estimates that could be applied 
generally to all companies. In response 
to comments and modifications to the 
amendments as proposed, we have 

178 See letter from Business Roundtable. 

revised our estimates as discussed more 
fully in Section D. 

We have made several substantive 
modifications to the proposed 
amendments. First, new Item 402(s) of 
Regulation S–K requires a company to 
discuss its compensation policies and 
practices for employees if such policies 
and practices are reasonably likely to 
have a material adverse effect on the 
company. This change from the ‘‘may 
have a material effect’’ disclosure 
standard that was proposed should 
substantially mitigate some of the costs 
and burdens associated with the 
proposed amendments. By focusing on 
risks that are ‘‘reasonably likely to have 
a material adverse effect’’ on the 
company, the amendments are designed 
to elicit disclosure on the company’s 
compensation policies and practices 
that would be most relevant to 
investors. Second, we have adopted 
amendments to expand the list of legal 
proceedings involving directors, 
executive officers, and nominees 
covered under Item 401(f) of Regulation 
S–K. Third, disclosure will be required 
of whether (and if so, how) the 
nominating committee considers 
diversity in identifying nominees for 
director. Fourth, we have adopted a 
disclosure threshold under the 
compensation consultant disclosure 
amendments that excludes fee and 
related disclosure where the fees for 
non-executive compensation consulting 
services do not exceed $120,000 for a 
company’s fiscal year. In addition, 
disclosure of fees for consultants 
engaged by management would not be 
required if the compensation committee 
or board has its own compensation 
consultant. 

D. Revisions to PRA Reporting and Cost 
Burden Estimates 

For purposes of the PRA, in the 
Proposing Release we estimated that the 
total annual increase in the paperwork 
burden for all companies (other than 
registered management investment 
companies) to prepare the disclosure 
that would be required under the 
proposed amendments would be 
approximately 247,773 hours of 
company personnel time and a cost of 
approximately $47,413,161 for the 
services of outside professionals. We 
further estimated the total annual 
increase in paperwork burden for 
registered management investment 
companies under the proposed 
amendments to be approximately 14,041 
hours of company personnel time and a 
cost of approximately $7,048,900 for the 
services of outside professionals. As 
discussed above, we are revising the 
PRA burden and cost estimates that we 
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originally submitted to the OMB in 
connection with the proposed 
amendments. 

We derived our new burden hour and 
cost estimates by estimating the total 
amount of time it would take a company 
to prepare and review the disclosure 
requirements contained in the final 
rules. This estimate represents the 
average burden for all companies, both 
large and small. Our estimates have 
been adjusted to reflect the fact that 
some of the amendments would be 
required in some but not all of the 
documents listed above in Section A, 
and would not apply to all companies. 
In deriving our estimates, we recognize 
that the burdens will likely vary among 
individual companies based on a 
number of factors, including the size 
and complexity of their organizations, 
and the nature of their operations. We 
believe that some companies will 
experience costs in excess of this 
average in the first year of compliance 
with the amendments and some 
companies may experience less than the 
average costs. We estimate the annual 
incremental paperwork burden for all 
companies (other than registered 
management investment companies) to 
be approximately 223,426 hours of 
company personnel time and a cost of 
approximately $49,964,730 for the 
services of outside professionals. For 
registered management investment 
companies, we estimate the annual 
paperwork burden to be approximately 
19,334 hours of company personnel 
time and a cost of approximately 
$9,480,200 for the services of outside 
professionals. These estimates include 
the time and the cost of preparing and 
reviewing disclosure, filing documents 
and retaining records. 

With respect to reporting companies 
(other than registered management 
investment companies), the new rules 
and amendments will increase the 
existing disclosure burdens associated 
with proxy and information statements, 
Forms 10, 10–K, 8–K, S–1, S–4 and S– 
11. However, the disclosure 
requirements under new Item 402(s) of 
Regulation S–K are not applicable to 
smaller reporting companies.179 With 
respect to registered management 
investment companies, the revisions 
will be reflected in certain Regulation 
S–K items, Schedule 14A, and Forms 
N–1A, N–2 and N–3. 

In the Proposing Release, we assumed 
that the burden hours of the 
amendments would be comparable to 

179 Based on the number of proxy filings we 
received in the 2008 fiscal year, we estimate that 
approximately 3,922 domestic companies are 
smaller reporting companies that have a public float 
of less than $75 million. 

the burden hours related to similar 
disclosure requirements under existing 
reporting requirements, such as the 
disclosure of audit fees and non-audit 
services,180 CD&A and executive 
compensation reporting,181 and the 
disclosure of the activities of 
nominating committees.182 We have 
made several adjustments to these 
estimates to reflect the revisions we 
made to the amendments and the 
responses of commenters. We increased 
the burden estimate for the enhanced 
director and nominee disclosure by four 
hours to reflect the additional 
disclosures that will be required, such 
as the new legal proceedings and 
diversity policy, and to address 
concerns that our initial estimate may 
have been understated. At the same 
time, we have decreased the burden 
estimate related to new Item 402(s) of 
Regulation S–K from sixteen to eight 
hours, as well as the burden estimate 
related to the new compensation 
consultant disclosure from four to three 
hours to reflect the revisions to the 
proposed amendments. However, we 
made no change in our assumption that 
substantially all of the burdens 
associated with the amendments to 
Items 401 and 402 of Regulation S–K 
would be associated with Schedules 
14A and 14C, as these would be the 
primary disclosure documents where 
the new disclosures would be prepared 
and presented.183 

We made no change in our estimate 
that there would be no annual 
incremental increase in the paperwork 
burden for companies to comply with 
the amendments to the Summary 
Compensation Table, Director 
Compensation Table, and Grants of 
Plan-Based Awards Table. We believe 
that the amendments to the Summary 
Compensation Table, Grants of Plan-
Based Awards Table and Director 
Compensation Table will simplify 
executive compensation disclosure 
because companies no longer will need 
to report two separate measures of 
equity compensation in their 

180 Release No. 33–8183 (Jan. 28, 2003) [68 FR 
6006] (which we estimated to be two hours). 

181 Release No. 33–8732A (Aug. 29, 2006) [71 FR 
53518] (which we estimated to be 95 hours). 

182 Release No. 33–8340 (Nov. 24, 2003) [68 FR 
69204] (which we estimated to be three hours). 

183 The burden estimates for Form 10–K assume 
that the amendments to Items 401 and 402 of 
Regulation S–K would be satisfied by either 
including the information directly in an annual 
report or incorporating the information by reference 
from the proxy statement or information statement 
on Schedule 14A or Schedule 14C. Our PRA 
estimates include an estimated 1 hour burden in the 
Form 10–K and schedules to account for the 
incorporation of the information that would be 
required under proposed amendments to Items 401 
and 402 of Regulation S–K. 

compensation disclosure. For purposes 
of Item 402 disclosure, companies no 
longer will need to explain or analyze 
a second, separate measure of equity 
compensation that is based on financial 
statement recognition rather than 
compensation decisions. In addition, we 
believe it is likely that these 
amendments will make companies’ 
identification of named executive 
officers more consistent from year-to-
year, providing investors more 
meaningful disclosure and reducing 
executive compensation tracking 
burdens in determining which executive 
officers are the most highly 
compensated. 

We have added a special instruction 
for equity awards subject to 
performance conditions calling for 
tabular disclosure of the value 
computed based upon the probable 
outcome of the performance conditions 
as of the grant date. Because this value 
is already required to be computed 
under the accounting literature,184 it 
will not impose an incremental increase 
in paperwork burden. This instruction 
also requires footnote disclosure of the 
maximum value assuming the highest 
level of performance conditions is 
probable. We believe that any 
incremental burden associated with 
providing this footnote disclosure 
would be minimal. 

For each reporting company (other 
than registered management investment 
companies), we estimate that the 
amendments would impose on average 
the following incremental burden hours: 

• Eight hours related to the 
amendments to discuss compensation 
policies and practices as they relate to 
risk management; 

• Eight hours for the enhanced 
director and nominee disclosure; 

• Six hours for the disclosures about 
board leadership structure and the 
board’s role in risk oversight; 

• Three hours for the disclosures 
regarding compensation consultants; 
and 

• One hour for the reporting of voting 
results on Form 8–K rather than on 
Forms 10–Q and 10–K. 

With respect to registered 
management investment companies, the 
amendments to Forms N–1A, N–2, and 
N–3 will increase existing disclosure 
burdens for such forms by requiring: 

• New disclosure of the qualifications 
of directors and nominees for director, 
and the reasons why that person should 
serve as a director of the company at the 
time at which the relevant filing is made 
with the Commission; 

184 FASB ASC Topic 718. 
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• Additional disclosure of any 
directorships held by each director and 
nominee at any time during the past five 
years at public companies or registered 
management investment companies; 
and 

• New disclosure about a fund’s 
board leadership structure and the 
board’s role in the oversight of risk. 

We estimate that the amendments 
would impose on average the following 
incremental burden hours with respect 
to registered management investment 
companies: 

• Eight hours for the enhanced 
director and nominee disclosure in 
proxy statements and six hours for such 
disclosure in registration statements; 185 

and 
• Six hours for the disclosures about 

company leadership structure and the 
board’s role in risk management. 

1. Proxy and Information Statements 

For purposes of the PRA, in the case 
of reporting companies (other than 
registered management investment 
companies) we estimate the annual 
incremental paperwork burden for 
proxy and information statements under 
the amendments would be 
approximately seventeen hours per form 
for companies that are smaller reporting 
companies, and twenty-five hours per 
form for companies that are either 
accelerated or large accelerated filers. In 
the case of registered management 
investment companies, we estimate the 
annual incremental paperwork burden 
for proxy and information statements 
under the amendments would be 
approximately fourteen hours per form. 

These estimates include the time and 
the cost of preparing disclosure that has 
been appropriately reviewed by 
management, in-house counsel, outside 
counsel, and members of the board of 
directors. 

2. Exchange Act Periodic Reports 

For purposes of the PRA, we estimate 
the annual incremental paperwork 
burden for Form 10–K under the 
amendments would be approximately 
one hour per form. This estimate 
includes the time and the cost of 
preparing disclosure that has been 
appropriately reviewed by management, 
in-house counsel, outside counsel, and 
members of the board of directors. 

3. Securities Act Registration Statements 
and Exchange Act Registration 
Statements 

For purposes of the PRA, in the case 
of reporting companies (other than 
registered management investment 
companies) we estimate the annual 
incremental paperwork burden for 
Securities Act registration statements 
under the amendments would be 
approximately sixteen hours per 
form.186 For registered management 
investment companies, we estimate that 
the annual incremental paperwork 
burden under the amendments to Forms 
N–1A, N–2, and N–3 would be 
approximately twelve hours per form. 
These estimates include the time and 
the cost of preparing disclosure that has 
been appropriately reviewed by 
management, in-house counsel, outside 
counsel, and members of the board of 
directors. 

The tables below illustrate the total 
annual compliance burden of the 
collection of information in hours and 
in cost under the amendments for 
annual reports; quarterly reports; 
current reports; proxy and information 
statements; Form 10; Forms S–1, S–4, 
S–11, N–1A, N–2, and N–3; and 
Regulation S–K.187 The burden 
estimates were calculated by 
multiplying the estimated number of 
responses by the estimated average 
amount of time it would take a company 
to prepare and review the disclosure 
requirements. For the Exchange Act 
reports on Forms 10–K, 10–Q, and 8–K, 
and the proxy and information 
statements we estimate that 75% of the 
burden of preparation is carried by the 
company internally and that 25% of the 
burden of preparation is carried by 
outside professionals retained by the 
company at an average cost of $400 per 
hour. For the registration statements on 
Forms 10, S–1, S–4, S–11, N–1A, N–2, 
and N–3, we estimate that 25% of the 
burden of preparation is carried by the 
company internally and that 75% of the 
burden of preparation is carried by 
outside professionals retained by the 
company at an average cost of $400 per 
hour. The portion of the burden carried 
by outside professionals is reflected as 
a cost, while the portion of the burden 
carried by the company internally is 
reflected in hours. There is no change to 
the estimated burden of the collections 
of information under Regulation S–K 
because the burdens that this regulation 
imposes are reflected in our revised 
estimates for the forms. 

TABLE 1—INCREMENTAL PAPERWORK BURDEN UNDER THE AMENDMENTS FOR ANNUAL REPORTS; QUARTERLY REPORTS; 

PROXY AND INFORMATION STATEMENTS
 

Number of re
sponses 188 

(A) 

Incremental 
burden hours/ 

form (B) 

Total Incre
mental burden 

hours 
(C)=(A)*(B) 

75% Company 
(D)=(C)*0.75 

25% profes
sional 

(E)=(C)*0.25 

Professional 
costs 

(F)=(E)*$400 

10–K ............................................... 13,545 1 13,545 10,159 3,386 $1,354,500 
10–Q 189 ......................................... 32,462 (1 ) (7,300 ) (5,475 ) (1,825 ) (730,000 ) 
8–K 190 ........................................... 117,255 1 117,255 87,941 29,314 11,725,500 
Sch. 14A 191 ................................... 7,300 .......................... .......................... .......................... .......................... .......................... 

Accel. Filers ............................ 3,378 25 84,450 63,338 21,113 8,445,000 
SRC Filers .............................. 3,922 17 66,674 50,006 16,669 6,667,400 

Sch. 14C ........................................ 680 .......................... .......................... .......................... .......................... .......................... 
Accel. Filers ............................ 315 25 7,867 5,900 1,967 786,658 
SRC Filers .............................. 365 17 6,211 4,658 1,553 621,073 

Rule 20a–1 ..................................... 1,225 14 17,150 12,863 4,288 1,715,000 
Reg. S–K ........................................ N/A N/A N/A N/A N/A N/A 

Total ........................................ ........................ .......................... 305,851 .......................... .......................... 30,585,130 

185 We estimate that the disclosure burden for proceedings for the past ten years applies only to of Regulation S–K to eight hours for the enhanced 
registration statements on Forms N–1A, N–2, and proxy statements and not to registration statements. director and nominee disclosure. 
N–3 is less than for proxy statements because the 186 We calculated the sixteen hours by adding 187 Figures in both tables have been rounded to 
disclosures relating to involvement in legal eight hours for the requirements under Item 402(s) the nearest whole number. 
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TABLE 2—INCREMENTAL PAPERWORK BURDEN UNDER THE AMENDMENTS FOR REGISTRATION STATEMENTS 

Number of re
sponses 192 

(A) 

Incremental 
burden hours/ 

form (B) 

Total incre
mental burden 

hours 
(C)=(A)*(B) 

25% company 
(D)=(C)*0.25 

75% profes
sional 

(E)=(C)*0.75 

Professional 
costs 

(F)=(E)*$400 

Form 10 .................................................... 238 16 3,809 952 2,856 $1,142,500 
Form S–1 ................................................. 768 16 12,288 3,072 9,216 11,579,500 
Form S–4 ................................................. 619 16 9,904 2,476 7,428 3,686,400 
Form S–11 ............................................... 100 16 1,600 400 1,200 2,971,200 
Form N–1A ............................................... 1,935 12 23,220 5,805 17,415 6,966,000 
Form N–2 ................................................. 205 12 2,460 615 1,845 738,000 
Form N–3 ................................................. 17 12 204 51 153 61,200 
Reg. S–K .................................................. N/A N/A N/A N/A N/A N/A 

Total .................................................. ........................ ........................ 53,485 ........................ ........................ 27,144,800 

IV. Cost-Benefit Analysis 

A. Introduction 
We are adopting amendments to 

enhance the disclosures with respect to 
a company’s overall compensation 
policy and its impact on risk taking, 
director and nominee qualifications and 
legal proceedings, board leadership 
structure and the board’s role in risk 
oversight, and the interests of 
compensation consultants. In addition, 
we are adopting amendments to transfer 
the requirement to disclose voting 
results from Forms 10–Q and 10–K to 
Form 8–K. 

We also are adopting amendments to 
the disclosure requirements for 
executive and director compensation to 
require stock awards andoption awards 

188 The number of responses reflected in the table 
equals the actual number of forms and schedules 
filed with the Commission during the 2008 fiscal 
year, except for Form 8–K. The number of responses 
for Form 8–K reflects the number of Form 8–Ks 
filed during the 2008 fiscal year plus an additional 
8,831 filings. See footnote 190 below. 

189 We calculated the reduction in the burden 
hours for Form 10–Q based on the number of proxy 
statements filed with the Commission during the 
2008 fiscal year. We assumed that there would be, 
at a minimum, an equal number of Form 10–Qs 
filed to report the voting results from a meeting of 
shareholders. The reduction reflects the deletion of 
the disclosure of voting results from the form. 

190 We have included an additional 7,300 
responses to Form 8–K to reflect the additional 
Form 8–Ks that would be filed to report final voting 
results. As explained in footnote 188 above, this 
number is based on the actual number of proxy 
statements filed in 2008. We adjusted this number 
upward by 20% to reflect our estimate of the 
additional Form 8–Ks that may be filed to report 
preliminary votes, and we have also included an 
additional 71 Form 8–Ks to reflect the number of 
Form 8–Ks that would be filed to report preliminary 
voting results because of a contested election, 
which we based on the actual number of proxy 
statements involving contested elections that were 
filed with the Commission during the 2008 fiscal 
year. 

191 The estimates for Schedule 14A and Schedule 
14C are separated to reflect our estimate of the 
burden hours and costs related to new Item 402(s) 
of Regulation S–K which is applicable to companies 
that are either accelerated or large accelerated filers, 
but not applicable to companies that are non-

reporting based on a measure that will 
represent the aggregate grant date fair 
value of the compensation decision in 
the grant year, rather than the current 
rule, which allocates the grant date fair 
value over time commensurate with 
financial statement recognition of 
compensation costs. 

B. Benefits 
The amendments are intended to 

enhance transparency of a company’s 
compensation policies and its impact on 
risk taking; director and nominee 
qualifications; board leadership 
structure and the role of the board in 
risk oversight; potential conflicts of 
interest of compensation consultants; 
and voting results at annual and special 
meetings. 

1. Benefits Related to the New Narrative 
Disclosure of the Company’s 
Compensation Policies and Practices as 
They Relate to the Company’s Risk 
Management 

Incentive arrangements and other 
compensation for employees may affect 
risk-taking behavior in the company’s 
operations. To the extent that the risks 
arising from a company’s compensation 
policies and practices for employees are 
reasonably likely to have a material 
adverse effect on the company, investors 
will benefit through an enhanced ability 
to monitor it. They would also 
potentially benefit from the ability to 
use this additional information in 
allocating capital across companies, 
toward companies where employee 

accelerated filers, including smaller reporting 
companies. We estimate that 3,378 Schedule 14A 
responses were filed by accelerated or large 
accelerated filers, and 315 Schedule 14C responses 
were filed by accelerated or large accelerated filers. 

192 The number of responses reflected in the table 
equals the actual number of forms filed with the 
Commission during the 2008 fiscal year, except for 
Forms N–1A and N–3. The number of responses for 
Forms N–1A and N–3 reflect the number of open-
ended management investment companies 
registered with the Commission as of the end of the 
2008 fiscal year. 

incentives appear better aligned with 
operational success and investors’ 
appetite for risk. The new disclosure 
may also encourage the board and 
senior management to examine and 
improve incentive structures for 
management and employees of the 
company. These benefits may also lead 
to increased value to investors. 

2. Benefits Related to Revisions to 
Summary Compensation Table 
Disclosure 

As a result of the Summary 
Compensation Table and Director 
Compensation Table amendments, 
companies will no longer need to 
prepare and report the allocation of 
equity awards’ grant date fair value over 
time commensurate with financial 
statement recognition of compensation 
costs for executive and director 
compensation tabular reporting. 
Further, in preparing stock awards and 
option awards disclosure in the 
Summary Compensation Table and 
Director Compensation Table, 
companies no longer will need to incur 
additional costs to exclude the estimate 
for forfeitures related to service-based 
vesting used for financial statement 
reporting purposes. The elimination of 
costs of preparing and reporting this 
information is a benefit of the 
amendments. 

The effects of the amendments in 
making information more readily 
available to investors may be useful to 
their voting and investment decisions. 
Reporting stock awards and option 
awards in the Summary Compensation 
Table based on aggregate grant date fair 
value is designed to make it easier for 
investors to assess compensation 
decisions and evaluate the decisions of 
the compensation committee. For 
example, under the amendments the 
Summary Compensation Table values 
will correspond to awards granted in the 
fiscal year, potentially allowing 
companies to better explain in CD&A 
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how decisions with respect to awards 
granted for the year relate to other 
compensation decisions in the context 
of total compensation for the year. For 
awards subject to performance 
conditions, tabular disclosure will be 
based upon the probable outcome of the 
performance conditions as of the grant 
date. A special instruction for awards 
subject to performance conditions that 
requires footnote disclosure of the grant 
date fair value, assuming that the 
highest level of performance conditions 
will be achieved, will provide investors 
with further information as to the 
maximum potential payout of a 
particular grant. Further, the effect on 
total compensation of decisions to 
reprice options will be more evident 
because aggregate grant date fair value 
will be a component of total 
compensation reported in the Summary 
Compensation Table. 

Under the amendments, the 
identification of named executive 
officers based on total compensation for 
the last completed fiscal year will reflect 
the aggregate grant date fair value of 
equity awards granted in that year. As 
a result, the named executive officers 
other than the principal executive 
officer and principal financial officer 
may change. Investors may benefit from 
receiving compensation disclosure with 
respect to executives who would not 
have been named executive officers 
under the former rules. To the extent 
that this change better aligns the 
identification of named executive 
officers with compensation decisions for 
the year, it should make it easier for 
companies to track executive 
compensation for reporting purposes. 

Although the amendments are not 
intended to steer behavior, changes in 
the way that executive compensation is 
represented in the Summary 
Compensation Table and other new, 
compensation-related disclosures may 
indirectly lead boards to reconsider pay 
structure, potentially changing the 
amount of pay in some cases. 

Smaller reporting companies are not 
required to provide a Grants of Plan-
Based Awards Table or a CD&A, but are 
required to provide a Summary 
Compensation Table and Director 
Compensation Table. Investors in these 
companies should benefit from 
reporting stock awards and option 
awards based on aggregate grant date 
fair value in the grant year, as opposed 
to the current reporting approach based 
on financial statement recognition of the 
awards. 

3. Benefits Related to Enhanced Director 
and Nominee Disclosure 

The amendments to Item 401 of 
Regulation S–K, Schedule 14A and 
Forms N–1A, N–2 and N–3 will 
potentially benefit investors by 
increasing the amount and quality of 
information that they receive 
concerning the background and skills of 
directors and nominees for director, 
enabling investors to make better-
informed voting and investment 
decisions. Disclosure of board’s or other 
proponents’ rationale for their 
nominees’ membership on the board 
may benefit investors by enabling them 
to better assess whether and why a 
particular nominee is an appropriate 
choice for a particular company. 
Investors would be able to make more 
informed voting decisions in electing 
directors. Investors would also be able 
to adjust their holdings, allocating more 
capital to companies in which they 
believe board members are most likely 
to be able to effectively fulfill their 
duties to shareholders. In particular, in 
cases that do not meet investors’ 
expectations, investors may respond by 
attempting to exert more influence on 
management or the board than would 
occur otherwise, thereby enhancing 
shareholder value. 

Required disclosure of whether, and if 
so, how, a nominating committee (or the 
board) considers diversity in connection 
with identifying and evaluating persons 
for consideration as nominees for a 
position on the board of directors may 
also benefit investors. Board diversity 
policy is an important factor in the 
voting decisions of some investors.193 

Such investors will directly benefit from 
diversity policy disclosure to the extent 
the policy and the manner in which it 
is implemented is not otherwise clear 
from observing past and current board 
selections. Although the amendments 
are not intended to steer behavior, 
diversity policy disclosure may also 
induce beneficial changes in board 
composition. A board may determine, in 
connection with preparing its 
disclosure, that it is beneficial to 
disclose and follow a policy of seeking 
diversity. Such a policy may encourage 
boards to conduct broader director 
searches, evaluating a wider range of 
candidates and potentially improving 
board quality. To the extent that boards 
branch out from the set of candidates 
they would ordinarily consider, they 
may nominate directors who have fewer 

193 See, e.g., letters from Calvert, Trillium, Boston 
Common Asset Management, CII, Florida State 
Board of Administration, and Sisters of Charity 
BVM. See also letter from Lissa Lamkin Broome and 
Thomas Lee Hazen. 

existing ties to the board or management 
and are, consequently, more 
independent. To the extent that a more 
independent board is desirable at a 
particular company, the resulting 
increase in board independence could 
potentially improve governance. In 
addition, in some companies a policy of 
increasing board diversity may also 
improve the board’s decision-making 
process by encouraging consideration of 
a broader range of views. 

Expanded disclosure of membership 
on previous corporate boards may also 
benefit investors by making it easier for 
them to evaluate whether nominees’ 
past board memberships present 
potential conflicts of interest (such as 
membership on boards of major 
suppliers, customers, or competitors). 
Investors may also be able to more 
easily evaluate the performance, in both 
operations and governance, of the other 
companies on whose boards the 
nominees serve or have served. The 
public may also benefit from better 
understanding any potential positive or 
negative effects on corporate 
performance resulting from directors 
serving on other boards. 

The expanded list of legal 
proceedings involving directors, 
nominees and executive officers that 
must be disclosed, as well as the 
expanded disclosure of these legal 
proceedings from the current five-year 
requirement to ten years, would benefit 
investors by providing more information 
by which they could determine the 
suitability of a director or nominee. 

4. Benefits Related to New Disclosure 
About Board Leadership Structure and 
the Board’s Role in Risk Oversight 

Investors may benefit from new 
disclosure about board leadership 
structure. In particular, they may benefit 
from understanding management’s 
explanation regarding whether or not 
the principal executive officer serves as 
chairman of the board and, in the case 
of a registered management investment 
company, whether the chairman is an 
‘‘interested person’’ of the fund. In 
deciding whether to separate principal 
executive officer and chairman 
positions, companies may consider 
several factors, including the 
effectiveness of communication with the 
board and the degree to which the board 
can exercise independent judgment 
about management performance, and 
shareholders may, in different cases, be 
best served by different decisions. 
Although the amendments are not 
intended to drive behavior, there may be 
possible benefits if a company re-
evaluates its leadership structure or the 
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board’s role in risk oversight and 
decides to make changes as a result. 

Disclosures of the board’s role in risk 
oversight may also benefit investors. 
Expanded disclosure of the board’s role 
in risk oversight may enable investors to 
better evaluate whether the board is 
exercising appropriate oversight of risk. 
Investors would be able to adjust their 
holdings, allocating more capital to 
companies in which they believe the 
board is adequately focused on risks. 
Improved capital allocation will also 
benefit the financial markets by 
increasing market efficiency. 

5. Benefits Related to New Disclosure 
Regarding Compensation Consultants 

New disclosure regarding 
compensation consultants may benefit 
investors by illuminating potential 
conflicts of interest. Providing better, 
more complete information in cases 
where the value of non-executive 
compensation services is over $120,000 
for the last fiscal year will allow 
investors to determine for themselves 
whether there are concerns related to 
the compensation consultants’ financial 
interests and objectivity. Compensation 
consultants may earn fees from other 
services to the company, including 
benefits administration, human 
resources consulting, and actuarial 
services. With an incentive to retain 
these significant additional revenue 
streams, they may face incentives to 
cater, to some degree, to management 
preferences in recommending executive 
compensation packages.194 The House 
Committee on Oversight and 
Government Reform’s Study on 
Executive Pay documented that 113 of 
250 of the largest publicly traded 
companies hired compensation 
consultants that earned fees from other 
services, and that this practice was 
positively correlated with higher CEO 
pay.195 However, Cadman, Carter and 
Hilligeist (2009) studied a larger set of 
companies, but did not find statistically 
significant relations between certain 
factors thought to indicate conflicts of 

194 See letter from Mary Ellen Carter. 
195 In December 2007, the U.S. House of 

Representatives Committee on Oversight and 
Government Reform issued a report on the role 
played by compensation consultants at large, 
publicly traded companies (the ‘‘Waxman Report’’). 
The Waxman Report found that the fees earned by 
compensation consultants for providing other 
services often far exceed those earned for advising 
on executive compensation, and that on average 
companies paid compensation consultants over 
$2.3 million for other services and less than 
$220,000 for executive compensation advice. See 
Staff of House Comm. on Oversight and 
Government Reform, 110th Cong., Report on 
Executive Pay: Conflicts of Interest Among 
Compensation Consultants (Comm. Print 2007). 

interest and the level of CEO pay.196 To 
the degree that these potential conflicts 
may be more transparent under the 
amendments, investors benefit through 
their ability to better monitor the 
process of setting executive pay. This 
potential conflict is substantially 
reduced when the compensation 
committee hires a compensation 
consultant that does not provide other 
services to the company. Benefits of the 
amendment may be limited to the 
degree that compensation consultants 
have other potential conflicts of interest 
not specifically enumerated in the 
amendments. 

Disclosures about compensation 
consultants may have effects on 
competition in the compensation 
consulting industry, introducing 
potential relative costs and benefits to 
both multi-service consulting firms and 
consulting firms exclusively 
specializing in executive compensation. 
Specific potential effects on competition 
are discussed in Section V below. 
Broadly, the disclosures may affect the 
level of competition in the 
compensation consulting industry. Any 
increase in competition could reduce 
prices of consulting services, benefiting 
client companies. Changes in 
competition may also affect the content 
of advice provided to companies. As 
discussed more fully in Section C 
below, it is possible that, if the level of 
competition in the industry decreases, 
compensation consultants may be less 
inclined to make recommendations 
favorable to management. This could 
potentially benefit shareholders. 

6. Benefits Related to Reporting of 
Voting Results on Form 8–K 

The amendments to Form 8–K will 
facilitate security holder access to faster 
disclosure of the vote results of a 
company’s annual or special meeting. 
To find this information, investors no 
longer would need to wait for this 
information to be disclosed in a Form 
10–Q or 10–K, which could be filed 
months after the end of the meeting. 

C. Costs 
The amendments will impose new 

disclosure requirements on companies. 
Some of the disclosures are designed to 
build upon existing requirements to 
elicit a more detailed discussion of 
director and nominee qualifications, 
legal proceedings, and the interests of 
compensation consultants. To the 
degree that the amendments require 

196 Cadman, Carter and Hilligeist, 2009, The 
Incentives of Compensation Consultants and CEO 
Pay, Journal of Accounting and Economics 
(forthcoming) and provided with the letter 
submitted by Mary Ellen Carter. 

collecting information currently 
available, costs related to information 
collection will be limited. 

1. Costs Related to the New Narrative 
Disclosure of the Company’s 
Compensation Policies and Practices as 
They Relate to the Company’s Risk 
Management 

We believe that there may be 
information gathering costs associated 
with the new disclosure of the 
company’s compensation policies and 
practices as they relate to the company’s 
risk management, even though the 
information required may be readily 
available, because this information may 
need to be reported up from business 
units and analyzed. Some commenters 
noted that the amendments would 
require companies to incur additional 
costs, such as costs related to 
conducting a risk analysis of 
compensation policies for all 
employees.197 This could also include 
the cost of hiring additional advisors to 
assist in the analysis, as well as 
additional costs in drafting the new 
disclosure. Using our PRA burden 
estimates, we estimate the aggregate 
annual cost of the amendments to be 
approximately $12,215,326.198 As 
previously discussed, the proposed 
amendments would have required 
discussion and analysis of 
compensation policies if risks arising 
from those compensation policies ‘‘may 
have a material effect on the company.’’ 
We have revised the amendment to 
require a company to discuss its 
compensation policies and practices for 
employees if such policies and practices 
are ‘‘reasonably likely to have a material 
adverse effect’’ on the company. By 
focusing on risks that are ‘‘reasonably 
likely to have a material adverse effect’’ 
on the company, we believe the 
amendments will result in a smaller 
number of companies making this risk 
disclosure. This change from the ‘‘may 
have a material effect’’ disclosure 
should mitigate some of the costs and 
burdens associated with the 
amendments. 

Companies may also face costs related 
to the disclosure of the company’s 
compensation policies to the extent that 

197 See, e.g., letters from Business Roundtable and 
Robert Ahrenholz. 

198 This estimate is based on the estimated total 
burden hours of the amendments associated with 
the schedules and forms that would include the 
new disclosure, an assumed 75%/25% split of the 
burden hours between internal staff and external 
professionals with respect to proxy and information 
statements, an assumed 25%/75% split of the 
burden hours between internal staff and external 
professionals with respect to registration 
statements, and an hourly rate of $200 for internal 
staff time and $400 for external professionals. 
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it provides management with incentives 
to adopt risk-averse strategies that result 
in the abandonment of risky projects 
whose returns otherwise would 
compensate for the amount of additional 
risk. This could discourage beneficial 
risk-taking behavior. 

2. Costs Related to Revisions to 
Summary Compensation Table 
Disclosure 

Investors may face some costs related 
to revisions in executive compensation 
reporting. Under the amendments to the 
Summary Compensation Table and as 
noted in the Benefits section, the 
identification of named executive 
officers based on total compensation for 
the last completed fiscal year will reflect 
the aggregate grant date fair value of 
equity awards granted in that year, so 
that some executives subject to 
executive compensation disclosure may 
be different. 

Smaller reporting companies, which 
are not required to provide the Grants of 
Plan-Based Awards Table, may incur 
some costs on a transitional basis in 
switching from the previously required 
measure of stock awards and option 
awards to aggregate grant date fair value 
reporting. We expect that any such 
additional costs will be limited by the 
fact that grant date fair value 
information required under the 
amendments is also collected to comply 
with financial reporting purposes. 
Because companies other than smaller 
reporting companies previously were 
required to report the grant date fair 
value of individual equity awards in the 
Grants of Plan-Based Awards Table, we 
expect that they will incur only 
negligible costs in switching to the 
amended Summary Compensation Table 
and Director Compensation Table 
disclosure requirements. 

Moreover, grant date fair value 
guidelines under FASB ASC Topic 718 
call for management to exercise 
judgment in valuing stock options. For 
financial statement recognition 
purposes, the grant date fair value 
measure of compensation cost is 
expensed over the expected term of the 
option. Compensation cost for awards 
containing a performance-based vesting 
condition is recognized only if it is 
probable that the performance condition 
will be achieved. To the extent that an 
investor believes that Summary 
Compensation Table and Director 
Compensation Table disclosure of stock 
awards and option awards should be 
measured based on financial statement 
recognition principles to take into 
account potential adjustments, the 
amendments may entail a cost. The 
special instruction for awards subject to 

performance conditions mitigates this 
potential cost to some extent by 
providing that such awards are reported 
in the Summary Compensation Table 
and Director Compensation Table based 
upon the probable outcome of the 
performance condition(s) as of the grant 
date. This instruction also requires 
footnote disclosure of the maximum 
value assuming the highest level of 
performance conditions is probable. We 
believe that any incremental cost 
associated with providing this footnote 
disclosure would be minimal. 

3. Costs Related to Enhanced Director 
and Nominee Disclosure 

Companies may face some 
information gathering and reporting 
costs related to enhanced director and 
nominee disclosure. One commenter 
noted that companies may face costs 
related to the amendments to the extent 
that companies will need to update their 
director and officer questionnaires to 
obtain more detailed information, and 
will need to spend additional time 
analyzing the information as well as 
preparing the disclosures.199 Companies 
may also experience increased costs as 
it may be more difficult to find 
candidates willing to serve on boards if 
they do not want this information 
disclosed in a Commission filing. To the 
extent that information is available and 
verifiable through other sources, 
however, we expect the potential costs 
of the additional disclosure will be 
limited. Using our PRA burden 
estimates, we estimate the aggregate 
annual cost to operating companies to 
be approximately $20,790,000.200 With 
respect to our PRA burden estimates for 
registered management investment 
companies, we estimate the aggregate 
annual cost to be approximately 
$6,979,700.201 

In addition, although the amendments 
are not intended to steer behavior, a 
company may adopt a diversity policy 
in connection with preparing its 

199 See letter from Business Roundtable. 
200 This estimate is based on the estimated total 

burden hours of the amendments associated with 
the schedules and forms that would include the 
new disclosures, an assumed 75%/25% split of the 
burden hours between internal staff and external 
professionals with respect to proxy and information 
statements, an assumed 25%/75% split of the 
burden hours between internal staff and external 
professionals with respect to registration 
statements, and an hourly rate of $200 for internal 
staff time and $400 for external professionals. 

201 This estimate is based on the estimated total 
burden hours of 22,742, an assumed 75%/25% split 
of the burden hours between internal staff and 
external professionals with respect to proxy 
statements, an assumed 25%/75% split of the 
burden hours between internal staff and external 
professionals with respect to registration 
statements, and an hourly rate of $200 for internal 
staff time and $400 for external professionals. 

disclosure regarding whether and, if so, 
how diversity is considered in 
connection with identifying and 
evaluating persons for consideration as 
nominees for a position on the board of 
directors. If this policy turns out to be 
difficult to implement, companies could 
incur economic costs as a result in the 
form of recruiting costs or otherwise. 

4. Costs Related to New Disclosure 
About Board Leadership Structure and 
the Board’s Role in Risk Oversight 

Companies may face some costs 
related to new disclosure about board 
leadership structure. Disclosure of the 
board’s role in risk oversight may have 
some similar costs. The information 
gathering costs are likely to be less 
significant than the costs to prepare the 
disclosure. Using our PRA burden 
estimates, we estimate the aggregate 
annual cost to operating companies to 
be approximately $11,970,000.202 With 
respect to our PRA burden estimates for 
registered management investment 
companies, we estimate the aggregate 
annual cost to be approximately 
$6,367,200.203 Although the 
amendments are not intended to drive 
behavior, there may be possible costs if 
a company re-evaluates its leadership 
structure or the board’s role in risk 
oversight and decides to make changes 
as a result. 

5. Costs Related to New Disclosure 
Regarding Compensation Consultants 

Companies may face some costs 
related to new disclosure about fees for 
compensation consulting and for other 
services provided by compensation 
consultants. Using our PRA burden 
estimates, we estimate the aggregate 
annual cost to be approximately 
$5,985,000.204 In addition, the costs to 
a company in contracting with 
compensation consultants could be 
increased under these amendments, and 
compensation consultants also may alter 

202 This estimate is based on the estimated total 
burden hours of the amendments associated with 
the schedules and forms that would include the 
new disclosures, an assumed 75%/25% split of the 
burden hours, and an hourly rate of $200 for 
internal staff time and $400 for external 
professionals. 

203 This estimate is based on the estimated total 
burden hours of 20,292, an assumed 75%/25% split 
of the burden hours between internal staff and 
external professionals with respect to proxy 
statements, an assumed 25%/75% split of the 
burden hours between internal staff and external 
professionals with respect to registration 
statements, and an hourly rate of $200 for internal 
staff time and $400 for external professionals. 

204 This estimate is based on the estimated total 
burden hours related to the amendments in 
connection to Schedules 14A and 14C, an assumed 
75%/25% split of the burden hours, and an hourly 
rate of $200 for internal staff time and $400 for 
external professionals. 
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their mix of services. For instance, costs 
may increase if companies decide to 
contract with multiple compensation 
consultants for services that had 
previously been provided by only one 
compensation consultant. Several 
commenters asserted that the 
amendments could discourage 
companies from using a single 
compensation consulting firm to 
provide executive compensation 
services and services other than 
executive compensation consulting.205 

Possible increased costs might include 
the costs associated with the time each 
new compensation consultant will need 
to learn about the company and the 
decline in any economies of scale the 
compensation consultant may have 
factored into fees charged to the 
company. To the extent that 
compensation consulting firms exit 
compensation consulting to eliminate 
potential conflicts and mandatory fee 
disclosure, fewer experienced 
consultants may be available for hire. To 
the extent that the remaining 
consultants cannot scale operations 
sufficiently quickly to meet demand, 
then this could result in less qualified 
opinions from remaining consultants, 
with potential costs to shareholders. In 
the long run, however, industry capacity 
may increase, which would mitigate this 
effect. 

Disclosures on compensation 
consultants may have effects on 
competition in the compensation 
consulting industry, introducing 
potential relative costs and benefits to 
multi-service consulting firms and 
consulting firms specializing in 
executive compensation. Specific 
potential effects on competition are 
discussed in the Section V below. As 
discussed in more detail in Section V, 
competition could conceivably decrease 
if some multi-service firms exit the 
executive compensation consulting 
industry. Any decrease in competition 
could increase prices of consulting 
services, potentially creating higher 
costs for client companies, while 
benefiting the compensation consulting 
industry as a whole. However, 
competition could increase, for 
example, to the extent that the 
amendments make smaller boutique 
firms more attractive to companies. If 
the amendments increase 
competitiveness of the industry, 
compensation consultants may charge 
lower fees. They may also, however, feel 
pressure to generate recommendations 
favorable to management in order to 
increase the likelihood of being retained 

205 See, e.g., letters from Mercer, Towers Perrin 
and Watson Wyatt. 

in the future. Any decline in the 
objectivity of advice from compensation 
consultants would potentially be costly 
to shareholders. 

6. Costs Related to Reporting of Voting 
Results on Form 8–K 

Shareholders who are used to 
receiving this information in a Form 10– 
Q filing may incur costs of adapting 
their research practices to find this 
information in Form 8–K filings, which 
may involve searching through a 
number of filings. This adjustment may 
involve costs, in particular, to those 
investors who process this information 
using automated systems. A separate 
filing to report the information and 
potentially report both preliminary and 
final voting results may also increase 
direct costs to companies for filing fees, 
filing creation, and report dissemination 
because it may require two Form 8–K 
filings. However, the cost for preparing 
a quarterly report on Form 10–Q would 
be less because this disclosure would 
not appear in that Form. Companies that 
report preliminary voting results may 
face some additional information 
gathering and reporting costs because 
they would need to file a Form 8–K to 
disclose preliminary voting results and 
to file an amended Form 8–K to disclose 
final vote results. Using our PRA burden 
estimates, we estimate the aggregate 
annual cost to be approximately 
$2,207,750.206 

V. Consideration of Impact on the 
Economy, Burden on Competition and 
Promotion of Efficiency, Competition 
and Capital Formation 

Section 23(a)(2) of the Exchange Act 
requires us,207 when adopting rules 
under the Exchange Act, to consider the 
impact that any new rule would have on 
competition. In addition, Section 
23(a)(2) prohibits us from adopting any 
rule that would impose a burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. 

Section 2(b) of the Securities Act,208 

Section 3(f) of the Exchange Act,209 and 
Section 2(c) of the Investment Company 
Act require us,210 when engaging in 
rulemaking where we are required to 
consider or determine whether an action 
is necessary or appropriate in the public 

206 This estimate is based on the estimated 8,831 
additional Form 8–K filings, an assumed 75%/25% 
split of one burden hour between internal staff and 
external professionals, and an hourly rate of $200 
for internal staff time and $400 for external 
professionals. 

207 15 U.S.C. 78w(a)(2). 
208 15 U.S.C. 77b(b). 
209 15 U.S.C. 78c(f). 
210 15 U.S.C. 80a–2(c). 

interest, to consider, in addition to the 
protection of investors, whether the 
action will promote efficiency, 
competition, and capital formation. 

The amendments that we are adopting 
are designed to enhance the information 
companies provide to investors with 
regard to the following: 

• Risk: By requiring disclosure about 
the board’s role in oversight of risk and, 
to the extent that risks arising from a 
company’s compensation policies and 
practices are reasonably likely to have a 
material adverse effect on the company, 
disclosure about such policies and 
practices as they relate to risk 
management; 

• Governance and Director 
Qualifications: By requiring expanded 
disclosure of the background and 
qualifications of directors and director 
nominees and new disclosure about a 
company’s board leadership structure, 
and accelerating the reporting of 
information regarding shareholder 
voting results; and 

• Compensation: By revising the 
reporting of stock and option awards 
received by named executive officers, 
and requiring disclosure of potential 
conflicts of interest of compensation 
consultants in certain circumstances. 

The amendments are designed to 
enable investors to make better 
informed voting and investment 
decisions. For example, several 
commenters noted that investors will be 
able to use the new risk disclosures to 
make more informed investment 
decisions.211 Improved investment 
decisions could lead to increased 
efficiency and competitiveness of the 
U.S. capital markets. Investors could 
allocate capital across companies, 
toward companies where the risk 
incentives are more aligned with an 
investor’s risk preference. In this regard, 
the amendments may affect the relative 
ability of some companies to raise 
capital depending on how investors 
react to the disclosures they provide in 
response to the amendments. In 
addition, the amendments may improve 
the efficiency of information gathering 
by investors to the extent that disclosure 
provided in response to the 
amendments is easier to access through 
filings made with the Commission. 

The amendments may affect 
competition, such as encouraging 
competition among companies to 
demonstrate superior risk oversight and 
improved incentive structures for 
management and the employees of the 
company. Several commenters indicated 

211 See, e.g., letters from CalSTRS, CII, the 
General Board of Pension and Health Benefits of the 
United Methodist Church, and Hermes. 
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that the amendments requiring fee and 
other disclosures related to 
compensation consultants might have 
some effects on competition among 
firms in this industry. Some of these 
commenters believed the amendments 
could negatively impact competition 
among large multi-service compensation 
consulting firms.212 Companies will face 
new disclosure requirements with 
respect to their use of compensation 
consulting firms in certain 
circumstances, but not with respect to 
compensation consulting firms who 
provide only executive compensation 
consulting services. To the extent that 
companies receiving compensation for 
consulting services are reluctant to 
disclose the fees paid for advice on 
executive compensation, this may put 
some larger multi-service compensation 
consulting firms at a competitive 
disadvantage relative to smaller firms 
who focus on executive compensation 
consulting. In such cases, multi-service 
firms may be excluded from competing 
for compensation consulting services at 
companies where they already provide 
other non-executive compensation 
consulting services. However, this 
potential anti-competitive impact may 
be diminished to the extent that the 
potential opportunities lost to some 
multi-service firms would otherwise be 
available to other multi-service firms 
who do not provide non-executive 
compensation consulting services to the 
company. To the extent that this occurs, 
competition between multi-service firms 
could increase. In addition, the 
amendments provide a limited 
exception to the disclosure 
requirements for fees paid to other 
compensation consultants retained by 
the company if the board has retained 
its own consultant that reports to the 
board. This exception limits disclosure 
to circumstances that are more likely to 
present conflicts of interest, which 
should also address concerns about the 
competitive disadvantage faced by 
multi-service firms. 

In some instances, the amendments 
may result in disclosure of pricing 
information that certain compensation 
consulting firms would prefer to remain 
private, which could affect some 
consulting firms’ marginal cost of 
providing executive compensation and 
non-executive compensation services. 
Competition in the compensation 
consulting industry also may be affected 
if, for example, some compensation 
consulting firms choose not to provide 
executive compensation consulting 
services to avoid having to disclose fees 

212 See, e.g., letters from Hewitt, Mercer and 
Towers Perrin. 

on other, more critical aspects of their 
businesses. If multi-service 
compensation consulting firms 
currently use cross-selling synergies to 
subsidize their compensation consulting 
services for the purpose of soliciting 
other business, then their departure may 
result in an increase in fees, which may 
better approximate the stand-alone 
value of the services and promote 
competition from new market 
participants who could not otherwise 
subsidize compensation consulting 
services. 

Conversely, the amendments may 
increase competition in the executive 
compensation consulting industry. If 
certain larger compensation consulting 
firms currently enjoy an advantage 
related to their ability to cross sell 
services, for example, where 
management is more likely to 
recommend to the board a 
compensation consultant with whom 
management has prior experience, the 
marginal cost of providing services may 
be lower, currently, than it is for smaller 
compensation consulting firms. In this 
circumstance, any additional marginal 
costs related to disclosure by multi-
service firms may have the effect of 
making marginal costs faced by multi-
service firms and boutique firms more 
equal, allowing boutique firms to 
compete more effectively. This may 
encourage entry into compensation 
consulting services by more firms, or at 
least make the threat of their entry more 
credible. If the number of multi-service 
compensation consulting firms is 
limited, relative to potential entrants, 
the level of effective competition in the 
industry may increase. The industry 
may also become more competitive for 
other reasons. For example, more public 
availability of aggregate fee disclosure, 
in general, may provide an 
informational advantage to companies 
as they negotiate with potential 
compensation consulting firms, 
effectively lowering the price of 
consulting services. Additionally, 
pricing disclosed, either publicly or in 
private negotiation, may more 
accurately reflect each particular service 
provided. If multi-service compensation 
consulting firms currently use cross-
selling synergies to subsidize their 
compensation consulting services for 
the purpose of soliciting other business, 
then an increase in fees resulting from 
their departure may better approximate 
the stand-alone value of the services and 
promote competition from new market 
participants who could not otherwise 
subsidize compensation consulting 
services. 

The size of the market for 
compensation consulting services is 

large; depending on the assumptions, 
we estimate that the total fee revenues 
of the compensation consulting market 
could be in the range of $480 million to 
$3.7 billion. The lower approximate 
bound is calculated using the $200,000 
average per firm fee for executive 
compensation advice paid by the 250 
large companies studied in the Waxman 
Report, and an estimated 2,190 
companies from the Russell 3000 index 
that report using an executive 
compensation consultant.213 The lower 
estimate could be higher to the extent 
that non-Russell 3000 companies also 
hire compensation consultants, or lower 
to the extent that smaller companies pay 
less than $200,000 for compensation 
consulting advice. The upper 
approximate bound is calculated from 
the periodic reports of the four largest 
multi-service compensation consulting 
firms: Towers Perrin, Mercer, Hewitt, 
and Watson Wyatt. These four firms 
reported 2008 fiscal year-end total 
revenues of $9.9 billion, of which $2.16 
billion was disclosed as generated from 
compensation consulting activities, but 
which could include non-executive 
compensation consulting services.214 

Considering that these four firms 
represent approximately 58% of the 
compensation consulting market,215 this 
indicates the total compensation 
consulting market could be $3.7 billion. 

VI. Final Regulatory Flexibility 
Analysis 

This Final Regulatory Flexibility 
Analysis (‘‘FRFA’’) has been prepared in 
accordance with the Regulatory 
Flexibility Act.216 This FRFA relates to 
amendments to Regulation S–K, 
Schedule 14A and Forms 8–K, 10–Q, 
and 10–K under the Exchange Act, and 
Forms N–1A, N–2, and N–3, under the 
Investment Company Act. The 
amendments will require the following: 

• To the extent that risks arising from 
a company’s compensation policies and 
practices for employees are reasonably 
likely to have a material adverse effect 
on the company, discussion of the 
company’s compensation policies or 
practices as they relate to risk 

213 See letter from Mary Ellen Carter. 
214 Hewitt reported 33% of total revenues ($990 

million) from Talent and Organizational Consulting; 
Mercer reported $550 million in consulting revenue 
from management and rewarding of employees, the 
design of remuneration programs, and improvement 
of human resource effectiveness; Watson Wyatt 
reported 10% of total revenues ($167 million) from 
its Human Capital Group, which included 
providing advice on compensation plans and other 
long-term incentive programs; Towers Perrin 
reported 26.6% of total revenues ($450 million) 
from Talent and Rewards Consulting. 

215 See letter from Mary Ellen Carter. 
216 5 U.S.C. 601. 
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management and risk-taking incentives 
that can affect the company’s risk and 
management of that risk; 

• Reporting of the aggregate grant 
date fair value of stock awards and 
option awards granted in the fiscal year 
in the Summary Compensation Table 
and Director Compensation Table to be 
computed in accordance with FASB 
ASC Topic 718, with a special 
instruction for awards subject to 
performance conditions;

• New disclosure of the qualifications 
of directors and nominees for director, 
and the reasons why that person should 
serve as a director of the company at the 
time at which the relevant filing is made 
with the Commission; the same 
information would be required with 
respect to directors nominated by 
others; 

• Additional disclosure of any 
directorships held by each director and 
nominee at any time during the past five 
years at any public company or 
registered investment company; 

• Additional disclosure of other legal 
actions involving a company’s executive 
officers, directors, and nominees for 
director, and lengthening the time 
during which such disclosure is 
required from five to ten years; 

• New disclosure about a company’s 
board leadership structure and the 
board’s role in the oversight of risk;

• New disclosure regarding the 
consideration of diversity in the process 
by which candidates for director are 
considered for nomination by a 
company’s nominating committee;

• New disclosure about the fees paid 
to compensation consultants and their 
affiliates under certain circumstances; 
and 

• Reporting of the vote results from a 
meeting of shareholders on Form 8–K 
generally within four business days of 
the meeting. 
An Initial Regulatory Flexibility 
Analysis (‘‘IRFA’’) was prepared in 
accordance with the Regulatory 
Flexibility Act and included in the 
Proposing Release. 

A. Need for the Amendments 
As described both in this release and 

the Proposing Release, during the past 
few years, investors have increasingly 
focused on corporate accountability, 
and have expressed the desire for 
additional information that would 
enhance their ability to make informed 
voting and investment decisions. The 
amendments are intended to improve 
the disclosure shareholders of public 
companies receive regarding 
compensation and corporate 
governance, and facilitate 
communications relating to voting 

decisions. We believe the amendments 
will enhance the transparency of a 
company’s compensation policies and 
practices, and the impact of such 
policies and practices on risk taking; 
director and nominee qualifications; 
board leadership structure; the potential 
conflicts of compensation consultants; 
and will provide investors with clearer 
and more meaningful executive 
compensation disclosure. 

B. Significant Issues Raised by Public 
Comments 

In the Proposing Release, we 
requested comment on any aspect of the 
IRFA, including the number of small 
entities that would be affected by the 
proposed amendments, the nature of the 
impact, how to quantify the number of 
small entities that would be affected, 
and how to quantify the impact of the 
proposed amendments. We did not 
receive comments specifically 
addressing the IFRA. However, several 
commenters addressed aspects of the 
proposed rule amendments that could 
potentially affect small entities. In 
particular, some commenters believed 
that compliance with the proposed 
amendments would impose a significant 
burden on smaller companies.217 Other 
commenters believed that smaller 
companies should be exempted from all 
or parts of the amendments.218 

Although we believe that a complete 
exemption from the amendments would 
not be appropriate because this would 
interfere with achieving the goal of 
enhancing the information provided to 
all investors, we have made revisions to 
the amendments that we believe will 
significantly reduce the impact of the 
amendments on reporting companies, 
including smaller companies. In 
addition, we did not propose, and we 
are not at this time adopting, a 
requirement that smaller companies 
discuss their compensation policies and 
practices for employees if such policies 
and practices are reasonably likely to 
have a material adverse effect. 

C. Small Entities Subject to the Final 
Amendments 

The amendments will affect some 
companies that are small entities. The 
Regulatory Flexibility Act defines 
‘‘small entity’’ to mean ‘‘small 
business,’’ ‘‘small organization,’’ or 
‘‘small governmental jurisdiction.’’ 219 

The Commission’s rules define ‘‘small 
business’’ and ‘‘small organization’’ for 
purposes of the Regulatory Flexibility 

217 See letters from Keith Bishop and Theragenics. 
218 See, e.g., letters from the Committee on 

Securities Law of the Business Law Section of the 
Maryland State Bar Association and Theragenics. 

219 5 U.S.C. 601(6). 

Act for each of the types of entities 
regulated by the Commission. Securities 
Act Rule 157 220 and Exchange Act Rule 
0–10(a) 221 defines a company, other 
than an investment company, to be a 
‘‘small business’’ or ‘‘small 
organization’’ if it had total assets of $5 
million or less on the last day of its most 
recent fiscal year. We estimate that there 
are approximately 1,229 companies, 
other than registered investment 
companies, that may be considered 
small entities. The amendments to 
Regulation S–K, Schedule 14A and 
Forms 8–K, 10–Q, and 10–K will affect 
any small entity that is subject to 
Exchange Act periodic and proxy 
reporting requirements. In addition, the 
amendments also will affect small 
entities that file a registration statement 
under the Securities Act. 

An investment company is considered 
to be a ‘‘small business’’ if it, together 
with other investment companies in the 
same group of related investment 
companies, has net assets of $50 million 
or less as of the end of its most recent 
fiscal year.222 We believe that the 
amendments will affect small entities 
that are investment companies. We 
estimate that there are approximately 
162 investment companies that may be 
considered small entities. 

D. Reporting, Recordkeeping, and Other 
Compliance Requirements 

The amendments are designed to 
enhance the transparency of boards of 
directors, provide investors with a better 
understanding of the functions and 
activities of boards, and to provide 
investors with clearer and more 
meaningful compensation disclosure. 
These amendments will require small 
entities that are operating companies to 
provide:

• Reporting stock awards and option 
awards in the Summary Compensation 
Table and Director Compensation Table 
based on aggregate grant date fair value; 

• Disclosure of the qualifications of 
directors and nominees for director, and 
a brief discussion of the specific 
experience, qualifications, attributes or 
skills that led to the conclusion that the 
person should serve as a director for the 
company at the time the disclosure is 
made, in light of the company’s 
business and structure; 

• Additional disclosure concerning 
certain legal proceedings involving a 
company’s directors, nominees for 
director and executive officers; 

• Disclosure regarding the 
consideration of diversity in the process 

220 17 CFR 230.157. 

221 17 CFR 240.0–10(a). 

222 17 CFR 270.0–10(a). 
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by which candidates for director are 
considered for nomination by a 
company’s nominating committee; 

• Additional disclosure, in certain 
instances, about compensation 
consultants retained by the board of 
directors; and 

• Disclosure of the results of 
shareholder votes on Form 8–K 
generally within four business days after 
the end of the meeting. 

In addition, these amendments would 
require small entities that are registered 
management investment companies to 
provide: 

• Disclosure of the qualifications of 
directors and nominees for director, and 
the reasons why that person should 
serve as a director of the company at the 
time at which the relevant filing is made 
with the Commission; 

• Disclosure of any directorships held 
by each director and nominee at any 
time during the past five years at public 
companies or registered management 
investment companies; and 

• Disclosure about a fund’s board 
leadership structure and the board’s role 
in the oversight of risk. 

E. Agency Action To Minimize Effect on 
Small Entities 

The Regulatory Flexibility Act directs 
us to consider alternatives that would 
accomplish our stated objectives, while 
minimizing any significant adverse 
impact on small entities. In connection 
with the disclosure amendments, we 
considered the following alternatives: 

• Establishing different compliance or 
reporting requirements or timetables 
that take into account the resources 
available to small entities; 

• Clarifying, consolidating or 
simplifying compliance and reporting 
requirements under the rules for small 
entities; 

• Using performance rather than 
design standards; and 

• Exempting small entities from all or 
part of the requirements. 

In connection with the amendments, 
we considered alternatives, including 
establishing different compliance or 
reporting requirements that take into 
account the resources available to small 
entities, clarifying or simplifying 
compliance and reporting requirements 
under the amendments for small 
entities, using design rather than 
performance standards, and exempting 
small entities from all or part of the 
amendments. 

Under our current rules, small entities 
are subject to some different compliance 
or reporting requirements under 
Regulation S–K, and the amendments 
do not alter these requirements. Under 
Regulation S–K, small entities are 

required to provide abbreviated 
compensation disclosure with respect to 
the principal executive officer and two 
most highly compensated executive 
officers for the last two completed fiscal 
years. Specifically, small entities may 
provide the executive compensation 
disclosure specified in Items 402(l) 
through (r) of Regulation S–K, rather 
than the corresponding disclosure 
specified in Items 402(a) through (k) of 
Regulation S–K. Items 402(l) through (r) 
also do not require small entities to 
provide CD&A or the Grants of Plan-
Based Awards Table. The amendments 
to the Summary Compensation Table 
and Director Compensation Table are 
unlikely to have a significant impact on 
small entities because their principal 
effect is to disclose stock and option 
awards based on grant date fair value, 
which small entities need to compute 
for financial reporting purposes. We did 
not propose, and we are not adopting, 
a requirement that smaller companies 
discuss their compensation policies and 
practices for employees if such policies 
and practices are reasonably likely to 
have a material adverse effect. In 
addition, the amendments to the Grants 
of Plan-Based Awards Table do not 
apply to small entities. 

We considered, but did not establish 
additional different compliance 
requirements for small entities. We 
believe that investors in companies that 
are small entities may want and would 
benefit from the disclosures elicited by 
the amendments regarding director and 
nominee qualifications, as well as board 
leadership and risk oversight. For 
example, many commenters noted that 
our amendments to enhance director 
and nominee disclosure would provide 
investors with additional information 
that would allow them to make better 
informed investment and voting 
decisions.223 Different compliance 
requirements or an exemption for small 
entities would interfere with achieving 
the goal of enhancing the information 
provided to all investors. We believe 
that uniform and comparable 
disclosures across all companies will 
help investors and the markets. 

We also considered, but did not 
establish, different disclosure thresholds 
for small entities under our 
amendments regarding compensation 
consultant disclosure. Although the 
disclosure exclusion provided in the 
amendment where the fees for non-
executive compensation consulting 
services do not exceed $120,000 for a 
company’s fiscal year will reduce the 

223 See, e.g., letters from Board of Directors 
Network, Forum of Executive Women, Integrated 
Governance Solutions, and Norges Bank. 

compliance burdens for all companies, 
we believe this change will likely be 
more meaningful to companies that are 
small entities because these companies 
likely expend a lesser amount of their 
revenues on compensation consulting 
services. 

The amendments clarify, consolidate 
and simplify the reporting requirements 
for all public companies including small 
entities. The amendments require clear 
and straightforward disclosure of 
director and nominee qualifications, 
board leadership structure and the 
potential conflicts of interest of 
compensation consultants. We have 
used a mix of design and performance 
standards in connection with the 
amendments. Based on our past 
experience, we believe the amendments 
will be more useful to investors if there 
are specific disclosure requirements, 
however, some of the new requirements 
provide companies flexibility in 
determining what information to 
disclose. The disclosures are intended 
to result in more comprehensive and 
clearer disclosure. 

VII. Statutory Authority and Text of the 
Amendments 

The amendments contained in this 
release are being adopted under the 
authority set forth in Sections 3(b), 6, 7, 
10, and 19(a) of the Securities Act; 
Sections 12, 13, 14, 15(d) and 23(a) of 
the Exchange Act; and Sections 8, 20(a), 
24(a), 30 and 38 of the Investment 
Company Act. 

List of Subjects 
17 CFR Parts 229, 239, 240, 249 and 

274 Reporting and recordkeeping 
requirements, Securities. 

Text of the Amendments 

■ For the reasons set out in the 
preamble, the Commission amends title 
17, chapter II, of the Code of Federal 
Regulations as follows: 

PART 229—STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER SECURITIES ACT OF 1933, 
SECURITIES EXCHANGE ACT OF 1934 
AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975— 
REGULATION S–K 

■ 1. The authority citation for part 229 
continues to read in part as follows: 

Authority: 15 U.S.C. 77e, 77f, 77g, 77h, 77j, 
77k, 77s, 77z–2, 77z–3, 77aa(25), 77aa(26), 
77ddd, 77eee, 77ggg, 77hhh, 777iii, 77jjj, 
77nnn, 77sss, 78c, 78i, 78j, 78l, 78m, 78n, 
78o, 78u–5, 78w, 78ll, 78mm, 80a–8, 80a–9, 
80a–20, 80a–29, 80a–30, 80a–31(c), 80a–37, 
80a–38(a), 80a–39, 80b–11, and 7201 et seq.; 
and 18 U.S.C. 1350, unless otherwise noted. 

* * * * * 
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■ 2. Amend § 229.401 by: 
■ a. Revising paragraph (e)(1); 
■ b. In paragraph (e)(2) revising the 
phrase ‘‘Indicate any other 
directorships’’ to read ‘‘Indicate any 
other directorships held, including any 
other directorships held during the past 
five years,’’; 
■ c. In paragraph (f), introductory text, 
revising the phrase ‘‘during the past five 
years’’ to read ‘‘during the past ten 
years’’; 
■ d. Removing the word ‘‘or’’ following 
the semi-colon at the end of paragraph 
(f)(4); 
■ e. Removing the period at the end of 
paragraphs (f)(5) and (f)(6) and adding 
in their place a semi-colon; 
■ f. Adding paragraphs (f)(7) and (f)(8) 
before the Instructions to paragraph (f); 
■ g. In the Instruction 1 to paragraph (f) 
revise the phrase ‘‘For purposes of 
computing the five year period’’ to read 
‘‘For purposes of computing the ten-year 
period’’; and 
■ h. Adding Instruction 5 to the 
Instructions to paragraph (f). 

The revisions and additions read as 
follows: 

§ 229.401 (Item 401) Directors, executive 
officers, promoters and control persons. 

* * * * * 
(e) Business experience. (1) 

Background. Briefly describe the 
business experience during the past five 
years of each director, executive officer, 
person nominated or chosen to become 
a director or executive officer, and each 
person named in answer to paragraph 
(c) of Item 401, including: each person’s 
principal occupations and employment 
during the past five years; the name and 
principal business of any corporation or 
other organization in which such 
occupations and employment were 
carried on; and whether such 
corporation or organization is a parent, 
subsidiary or other affiliate of the 
registrant. In addition, for each director 
or person nominated or chosen to 
become a director, briefly discuss the 
specific experience, qualifications, 
attributes or skills that led to the 
conclusion that the person should serve 
as a director for the registrant at the time 
that the disclosure is made, in light of 
the registrant’s business and structure. If 
material, this disclosure should cover 
more than the past five years, including 
information about the person’s 
particular areas of expertise or other 
relevant qualifications. When an 
executive officer or person named in 
response to paragraph (c) of Item 401 
has been employed by the registrant or 
a subsidiary of the registrant for less 
than five years, a brief explanation shall 
be included as to the nature of the 

responsibility undertaken by the 
individual in prior positions to provide 
adequate disclosure of his or her prior 
business experience. What is required is 
information relating to the level of his 
or her professional competence, which 
may include, depending upon the 
circumstances, such specific 
information as the size of the operation 
supervised. 
* * * * * 

(f) * * * 
(7) Such person was the subject of, or 

a party to, any Federal or State judicial 
or administrative order, judgment, 
decree, or finding, not subsequently 
reversed, suspended or vacated, relating 
to an alleged violation of: 

(i) Any Federal or State securities or 
commodities law or regulation; or 

(ii) Any law or regulation respecting 
financial institutions or insurance 
companies including, but not limited to, 
a temporary or permanent injunction, 
order of disgorgement or restitution, 
civil money penalty or temporary or 
permanent cease-and-desist order, or 
removal or prohibition order; or 

(iii) Any law or regulation prohibiting 
mail or wire fraud or fraud in 
connection with any business entity; or 

(8) Such person was the subject of, or 
a party to, any sanction or order, not 
subsequently reversed, suspended or 
vacated, of any self-regulatory 
organization (as defined in Section 
3(a)(26) of the Exchange Act (15 U.S.C. 
78c(a)(26))), any registered entity (as 
defined in Section 1(a)(29) of the 
Commodity Exchange Act (7 U.S.C. 
1(a)(29))), or any equivalent exchange, 
association, entity or organization that 
has disciplinary authority over its 
members or persons associated with a 
member. 

Instructions to Paragraph (f) of Item 
401: 
* * * * * 

5. This paragraph (f)(7) shall not 
apply to any settlement of a civil 
proceeding among private litigants. 
* * * * * 
■ 3. Amend § 229.402 by: 
■ a. Revising paragraphs (c)(2)(v) and 
(c)(2)(vi); 
■ b. Removing the Instruction to Item 
(c)(2)(v) and (vi), and adding in its place 
Instructions 1, 2, and 3 to Item (c)(2)(v) 
and (vi) before paragraph (c)(2)(vii); 
■ c. Revising paragraph (c)(2)(ix)(G); 
■ d. Removing the period at the end of 
paragraphs (d)(2)(iii) and (d)(2)(iv) and 
adding a semi-colon in their place; 
■ e. Adding Instruction 8 to Item 402(d); 
■ f. Revising paragraphs (k)(2)(iii) and 
(k)(2)(iv); 
■ g. Revising paragraph (k)(2)(vii)(I) and 
Instruction to Item 402(k); 

■ h. In paragraph (l) revising the phrase 
‘‘paragraphs (a) through (k)’’ to read 
‘‘paragraphs (a) through (k) and (s)’’; 
■ i. Revising paragraphs (n)(2)(v) and 
(n)(2)(vi); 
■ j. Removing the Instruction to Item 
402(n)(2)(v) and (vi), and adding in its 
place Instructions 1, 2, and 3 to Item 
402(n)(2)(v) and (vi) before paragraph 
(n)(2)(vii); 
■ k. Revising paragraph (n)(2)(ix)(G); 
■ l. Revising paragraphs (r)(2)(iii), 
(r)(2)(iv) and (r)(2)(vii)(I), and 
Instruction to Item 402(r); and 
■ m. Adding paragraph (s) before the 
Instruction to Item 402. 

The revisions and additions read as 
follows: 

§ 229.402 (Item 402) Executive 
compensation. 

* * * * * 
(c) * * * 
(2) * * * 
(v) For awards of stock, the aggregate 

grant date fair value computed in 
accordance with FASB ASC Topic 718 
(column (e)); 

(vi) For awards of options, with or 
without tandem SARs (including 
awards that subsequently have been 
transferred), the aggregate grant date fair 
value computed in accordance with 
FASB ASC Topic 718 (column (f)); 

Instruction 1 to Item 402(c)(2)(v) and 
(vi). For awards reported in columns (e) 
and (f), include a footnote disclosing all 
assumptions made in the valuation by 
reference to a discussion of those 
assumptions in the registrant’s financial 
statements, footnotes to the financial 
statements, or discussion in the 
Management’s Discussion and Analysis. 
The sections so referenced are deemed 
part of the disclosure provided pursuant 
to this Item. 

Instruction 2 to Item 402(c)(2)(v) and 
(vi). If at any time during the last 
completed fiscal year, the registrant has 
adjusted or amended the exercise price 
of options or SARs previously awarded 
to a named executive officer, whether 
through amendment, cancellation or 
replacement grants, or any other means 
(‘‘repriced’’), or otherwise has materially 
modified such awards, the registrant 
shall include, as awards required to be 
reported in column (f), the incremental 
fair value, computed as of the repricing 
or modification date in accordance with 
FASB ASC Topic 718, with respect to 
that repriced or modified award. 

Instruction 3 to Item 402(c)(2)(v) and 
(vi). For any awards that are subject to 
performance conditions, report the 
value at the grant date based upon the 
probable outcome of such conditions. 
This amount should be consistent with 
the estimate of aggregate compensation 
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cost to be recognized over the service 
period determined as of the grant date 
under FASB ASC Topic 718, excluding 
the effect of estimated forfeitures. In a 
footnote to the table, disclose the value 
of the award at the grant date assuming 
that the highest level of performance 
conditions will be achieved if an 
amount less than the maximum was 
included in the table. 
* * * * * 

(ix) * * * 
(G) The dollar value of any dividends 

or other earnings paid on stock or 
option awards, when those amounts 
were not factored into the grant date fair 
value required to be reported for the 
stock or option award in column (e) or 
(f); and 
* * * * * 

(d) * * * 
Instructions to Item 402(d). 

* * * * * 
8. For any equity awards that are 

subject to performance conditions, 
report in column (l) the value at the 
grant date based upon the probable 
outcome of such conditions. This 
amount should be consistent with the 
estimate of aggregate compensation cost 
to be recognized over the service period 
determined as of the grant date under 
FASB ASC Topic 718, excluding the 
effect of estimated forfeitures. 
* * * * * 

(k) * * * 
(2) * * * 
(iii) For awards of stock, the aggregate 

grant date fair value computed in 
accordance with FASB ASC Topic 718 
(column (c)); 

(iv) For awards of options, with or 
without tandem SARs (including 
awards that subsequently have been 
transferred), the aggregate grant date fair 
value computed in accordance with 
FASB ASC Topic 718 (column (d)); 
* * * * * 

(vii) * * * 
(I) The dollar value of any dividends 

or other earnings paid on stock or 
option awards, when those amounts 
were not factored into the grant date fair 
value required to be reported for the 
stock or option award in column (c) or 
(d); and 
* * * * * 

Instruction to Item 402(k). In addition 
to the Instruction to paragraphs 
(k)(2)(iii) and (iv) and the Instructions to 
paragraph (k)(2)(vii) of this Item, the 
following apply equally to paragraph (k) 
of this Item: Instructions 2 and 4 to 
paragraph (c) of this Item; Instructions 
to paragraphs (c)(2)(iii) and (iv) of this 
Item; Instructions to paragraphs (c)(2)(v) 
and (vi) of this Item; Instructions to 

paragraph (c)(2)(vii) of this Item; 
Instructions to paragraph (c)(2)(viii) of 
this Item; and Instructions 1 and 5 to 
paragraph (c)(2)(ix) of this Item. These 
Instructions apply to the columns in the 
Director Compensation Table that are 
analogous to the columns in the 
Summary Compensation Table to which 
they refer and to disclosures under 
paragraph (k) of this Item that 
correspond to analogous disclosures 
provided for in paragraph (c) of this 
Item to which they refer. 
* * * * * 

(n) * * * 
(2) * * * 
(v) For awards of stock, the aggregate 

grant date fair value computed in 
accordance with FASB ASC Topic 718 
(column (e)); 

(vi) For awards of options, with or 
without tandem SARs (including 
awards that subsequently have been 
transferred), the aggregate grant date fair 
value computed in accordance with 
FASB ASC Topic 718 (column (f)); 

Instruction 1 to Item 402(n)(2)(v) and 
(n)(2)(vi). For awards reported in 
columns (e) and (f), include a footnote 
disclosing all assumptions made in the 
valuation by reference to a discussion of 
those assumptions in the smaller 
reporting company’s financial 
statements, footnotes to the financial 
statements, or discussion in the 
Management’s Discussion and Analysis. 
The sections so referenced are deemed 
part of the disclosure provided pursuant 
to this Item. 

Instruction 2 to Item 402(n)(2)(v) and 
(n)(2)(vi). If at any time during the last 
completed fiscal year, the smaller 
reporting company has adjusted or 
amended the exercise price of options or 
SARs previously awarded to a named 
executive officer, whether through 
amendment, cancellation or 
replacement grants, or any other means 
(‘‘repriced’’), or otherwise has materially 
modified such awards, the smaller 
reporting company shall include, as 
awards required to be reported in 
column (f), the incremental fair value, 
computed as of the repricing or 
modification date in accordance with 
FASB ASC Topic 718, with respect to 
that repriced or modified award. 

Instruction 3 to Item 402(n)(2)(v) and 
(vi). For any awards that are subject to 
performance conditions, report the 
value at the grant date based upon the 
probable outcome of such conditions. 
This amount should be consistent with 
the estimate of aggregate compensation 
cost to be recognized over the service 
period determined as of the grant date 
under FASB ASC Topic 718, excluding 
the effect of estimated forfeitures. In a 

footnote to the table, disclose the value 
of the award at the grant date assuming 
that the highest level of performance 
conditions will be achieved if an 
amount less than the maximum was 
included in the table. 
* * * * * 

(ix) * * * 
(G) The dollar value of any dividends 

or other earnings paid on stock or 
option awards, when those amounts 
were not factored into the grant date fair 
value required to be reported for the 
stock or option award in column (e) or 
(f); and 
* * * * * 

(r) * * * 
(2) * * * 
(iii) For awards of stock, the aggregate 

grant date fair value computed in 
accordance with FASB ASC Topic 718 
(column (c)); 

(iv) For awards of options, with or 
without tandem SARs (including 
awards that subsequently have been 
transferred), the aggregate grant date fair 
value computed in accordance with 
FASB ASC Topic 718 (column (d)); 
* * * * * 

(vii) * * * 
(I) The dollar value of any dividends 

or other earnings paid on stock or 
option awards, when those amounts 
were not factored into the grant date fair 
value required to be reported for the 
stock or option award in column (c) or 
(d); and 
* * * * * 

Instruction to Item 402(r). In addition 
to the Instruction to paragraph (r)(2)(vii) 
of this Item, the following apply equally 
to paragraph (r) of this Item: Instructions 
2 and 4 to paragraph (n) of this Item; the 
Instructions to paragraphs (n)(2)(iii) and 
(iv) of this Item; the Instructions to 
paragraphs (n)(2)(v) and (vi) of this Item; 
the Instructions to paragraph (n)(2)(vii) 
of this Item; the Instruction to paragraph 
(n)(2)(viii) of this Item; the Instructions 
to paragraph (n)(2)(ix) of this Item; and 
paragraph (o)(7) of this Item. These 
Instructions apply to the columns in the 
Director Compensation Table that are 
analogous to the columns in the 
Summary Compensation Table to which 
they refer and to disclosures under 
paragraph (r) of this Item that 
correspond to analogous disclosures 
provided for in paragraph (n) of this 
Item to which they refer. 
* * * * * 

(s) Narrative disclosure of the 
registrant’s compensation policies and 
practices as they relate to the 
registrant’s risk management. To the 
extent that risks arising from the 
registrant’s compensation policies and 
practices for its employees are 
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reasonably likely to have a material 
adverse effect on the registrant, discuss 
the registrant’s policies and practices of 
compensating its employees, including 
non-executive officers, as they relate to 
risk management practices and risk-
taking incentives. While the situations 
requiring disclosure will vary 
depending on the particular registrant 
and compensation policies and 
practices, situations that may trigger 
disclosure include, among others, 
compensation policies and practices: at 
a business unit of the company that 
carries a significant portion of the 
registrant’s risk profile; at a business 
unit with compensation structured 
significantly differently than other units 
within the registrant; at a business unit 
that is significantly more profitable than 
others within the registrant; at a 
business unit where compensation 
expense is a significant percentage of 
the unit’s revenues; and that vary 
significantly from the overall risk and 
reward structure of the registrant, such 
as when bonuses are awarded upon 
accomplishment of a task, while the 
income and risk to the registrant from 
the task extend over a significantly 
longer period of time. The purpose of 
this paragraph(s) is to provide investors 
material information concerning how 
the registrant compensates and 
incentivizes its employees that may 
create risks that are reasonably likely to 
have a material adverse effect on the 
registrant. While the information to be 
disclosed pursuant to this paragraph(s) 
will vary depending upon the nature of 
the registrant’s business and the 
compensation approach, the following 
are examples of the issues that the 
registrant may need to address for the 
business units or employees discussed: 

(1) The general design philosophy of 
the registrant’s compensation policies 
and practices for employees whose 
behavior would be most affected by the 
incentives established by the policies 
and practices, as such policies and 
practices relate to or affect risk taking by 
employees on behalf of the registrant, 
and the manner of their 
implementation; 

(2) The registrant’s risk assessment or 
incentive considerations, if any, in 
structuring its compensation policies 
and practices or in awarding and paying 
compensation; 

(3) How the registrant’s compensation 
policies and practices relate to the 
realization of risks resulting from the 
actions of employees in both the short 
term and the long term, such as through 
policies requiring claw backs or 
imposing holding periods; 

(4) The registrant’s policies regarding 
adjustments to its compensation 

policies and practices to address 
changes in its risk profile; 

(5) Material adjustments the registrant 
has made to its compensation policies 
and practices as a result of changes in 
its risk profile; and 

(6) The extent to which the registrant 
monitors its compensation policies and 
practices to determine whether its risk 
management objectives are being met 
with respect to incentivizing its 
employees. 
* * * * * 
■ 4. Amend § 229.407 by: 
■ a. Revising paragraph (c)(2)(vi); 
■ b. Revising paragraph (e)(3)(iii); and 
■ c. Adding paragraph (h) before the 
Instructions to Item 407. 

The revisions and additions read as 
follows: 

§ 229.407 (Item 407) Corporate 
governance. 

* * * * * 
(c) * * * 
(2) * * * 
(vi) Describe the nominating 

committee’s process for identifying and 
evaluating nominees for director, 
including nominees recommended by 
security holders, and any differences in 
the manner in which the nominating 
committee evaluates nominees for 
director based on whether the nominee 
is recommended by a security holder, 
and whether, and if so how, the 
nominating committee (or the board) 
considers diversity in identifying 
nominees for director. If the nominating 
committee (or the board) has a policy 
with regard to the consideration of 
diversity in identifying director 
nominees, describe how this policy is 
implemented, as well as how the 
nominating committee (or the board) 
assesses the effectiveness of its policy; 
* * * * * 

(e) * * * 
(3) * * * 
(iii) Any role of compensation 

consultants in determining or 
recommending the amount or form of 
executive and director compensation 
(other than any role limited to 
consulting on any broad-based plan that 
does not discriminate in scope, terms, or 
operation, in favor of executive officers 
or directors of the registrant, and that is 
available generally to all salaried 
employees; or providing information 
that either is not customized for a 
particular registrant or that is 
customized based on parameters that are 
not developed by the compensation 
consultant, and about which the 
compensation consultant does not 
provide advice) during the registrant’s 
last completed fiscal year, identifying 

such consultants, stating whether such 
consultants were engaged directly by 
the compensation committee (or persons 
performing the equivalent functions) or 
any other person, describing the nature 
and scope of their assignment, and the 
material elements of the instructions or 
directions given to the consultants with 
respect to the performance of their 
duties under the engagement: 

(A) If such compensation consultant 
was engaged by the compensation 
committee (or persons performing the 
equivalent functions) to provide advice 
or recommendations on the amount or 
form of executive and director 
compensation (other than any role 
limited to consulting on any broad-
based plan that does not discriminate in 
scope, terms, or operation, in favor of 
executive officers or directors of the 
registrant, and that is available generally 
to all salaried employees; or providing 
information that either is not 
customized for a particular registrant or 
that is customized based on parameters 
that are not developed by the 
compensation consultant, and about 
which the compensation consultant 
does not provide advice) and the 
compensation consultant or its affiliates 
also provided additional services to the 
registrant or its affiliates in an amount 
in excess of $120,000 during the 
registrant’s last completed fiscal year, 
then disclose the aggregate fees for 
determining or recommending the 
amount or form of executive and 
director compensation and the aggregate 
fees for such additional services. 
Disclose whether the decision to engage 
the compensation consultant or its 
affiliates for these other services was 
made, or recommended, by 
management, and whether the 
compensation committee or the board 
approved such other services of the 
compensation consultant or its affiliates. 

(B) If the compensation committee (or 
persons performing the equivalent 
functions) has not engaged a 
compensation consultant, but 
management has engaged a 
compensation consultant to provide 
advice or recommendations on the 
amount or form of executive and 
director compensation (other than any 
role limited to consulting on any broad-
based plan that does not discriminate in 
scope, terms, or operation, in favor of 
executive officers or directors of the 
registrant, and that is available generally 
to all salaried employees; or providing 
information that either is not 
customized for a particular registrant or 
that is customized based on parameters 
that are not developed by the 
compensation consultant, and about 
which the compensation consultant 
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does not provide advice) and such 
compensation consultant or its affiliates 
has provided additional services to the 
registrant in an amount in excess of 
$120,000 during the registrant’s last 
completed fiscal year, then disclose the 
aggregate fees for determining or 
recommending the amount or form of 
executive and director compensation 
and the aggregate fees for any additional 
services provided by the compensation 
consultant or its affiliates. 
* * * * * 

(h) Board leadership structure and 
role in risk oversight. Briefly describe 
the leadership structure of the 
registrant’s board, such as whether the 
same person serves as both principal 
executive officer and chairman of the 
board, or whether two individuals serve 
in those positions, and, in the case of a 
registrant that is an investment 
company, whether the chairman of the 
board is an ‘‘interested person’’ of the 
registrant as defined in section 2(a)(19) 
of the Investment Company Act (15 
U.S.C. 80a–2(a)(19)). If one person 
serves as both principal executive 
officer and chairman of the board, or if 
the chairman of the board of a registrant 
that is an investment company is an 
‘‘interested person’’ of the registrant, 
disclose whether the registrant has a 
lead independent director and what 
specific role the lead independent 
director plays in the leadership of the 
board. This disclosure should indicate 
why the registrant has determined that 
its leadership structure is appropriate 
given the specific characteristics or 
circumstances of the registrant. In 
addition, disclose the extent of the 
board’s role in the risk oversight of the 
registrant, such as how the board 
administers its oversight function, and 
the effect that this has on the board’s 
leadership structure. 
* * * * * 

PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933 

■ 5. The authority citation for Part 239 
continues to read in part as follows: 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s, 
77z–2, 77z–3, 77sss, 78c, 78l, 78m, 78n, 
78o(d), 78u–5, 78w(a), 78ll, 78mm, 80a–2(a), 
80a–3, 80a–8, 80a–9, 80a–10, 80a–13, 80a– 
24, 80a–26, 80a–29, 80a–30, and 80a–37, 
unless otherwise noted. 

* * * * * 

PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

■ 6. The authority citation for Part 240 
is revised to read as follows: 

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 
77s, 77z–2, 77z–3, 77eee, 77ggg, 77nnn, 
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j, 
78j–1, 78k, 78k–1, 78l, 78m, 78n, 78o, 78p, 
78q, 78s, 78u–5, 78w, 78x, 78ll, 78mm, 80a– 
20, 80a–23, 80a–29, 80a–37, 80b–3, 80b–4, 
80b–11, and 7201 et seq.; and 18 U.S.C. 1350 
and 12 U.S.C. 5221(e)(3) unless otherwise 
noted. 

* * * * * 
■ 7. Amend § 240.14a–101 by: 
■ a. Revising paragraph (b) of Item 7; 
■ b. In Item 22: 
■ i. Redesignating paragraph (b)(3) as 
paragraph (b)(3)(ii); 
■ ii. Adding new paragraph (b)(3)(i); and 
■ iii. Redesignating Instruction to 
paragraph (b)(3) as Instruction to 
paragraph (b)(3)(ii); 
■ iv. Redesignating paragraph (b)(4), 
introductory text, and paragraph (b)(4)(i) 
through paragraph (b)(4)(iv) as new 
paragraph (b)(4)(i), introductory text, 
and paragraph (b)(4)(i)(A) through 
paragraph (b)(4)(i)(D); 
■ v. Adding new paragraph (b)(4)(ii); 
■ vi. Revising paragraph (b)(11) before 
the Instruction; and 
■ vii. Revising Instruction to paragraph 
(b)(11). 

The revisions and additions read as 
follows: 

§ 240.14a–101 Schedule 14A. Information 
required in proxy statement. 

* * * * * 
Item 7. Directors and executive 

officers. 
* * * * * 

(b) The information required by Items 
401, 404(a) and (b), 405 and 407(d)(4), 
(d)(5) and (h) of Regulation S–K 
(§ 229.401, § 229.404(a) and (b), 
§ 229.405 and § 229.407(d)(4), (d)(5) and 
(h) of this chapter). 
* * * * * 

Item 22. Information required in 
investment company proxy statement. 
* * * * * 

(b) Election of Directors. * * *  
(3)(i) For each director or nominee for 

election as director, briefly discuss the 
specific experience, qualifications, 
attributes, or skills that led to the 
conclusion that the person should serve 
as a director for the Fund at the time 
that the disclosure is made in light of 
the Fund’s business and structure. If 
material, this disclosure should cover 
more than the past five years, including 
information about the person’s 
particular areas of expertise or other 
relevant qualifications. 
* * * * * 

(4) * * * 
(ii) Unless disclosed in the table 

required by paragraph (b)(1) of this Item 
or in response to paragraph (b)(4)(i) of 

this Item, indicate any directorships 
held during the past five years by each 
director or nominee for election as 
director in any company with a class of 
securities registered pursuant to section 
12 of the Exchange Act (15 U.S.C. 78l) 
or subject to the requirements of section 
15(d) of the Exchange Act (15 U.S.C. 
78o(d)) or any company registered as an 
investment company under the 
Investment Company Act of 1940 (15 
U.S.C. 80a–1 et seq.), as amended, and 
name the companies in which the 
directorships were held. 
* * * * * 

(11) Provide in tabular form, to the 
extent practicable, the information 
required by Items 401(f) and (g), 404(a), 
405, and 407(h) of Regulation S–K 
(§§ 229.401(f) and (g), 229.404(a), 
229.405, and 229.407(h) of this chapter). 

Instruction to paragraph (b)(11). 
Information provided under paragraph 
(b)(8) of this Item 22 is deemed to satisfy 
the requirements of Item 404(a) of 
Regulation S–K for information about 
directors, nominees for election as 
directors, and Immediate Family 
Members of directors and nominees, 
and need not be provided under this 
paragraph (b)(11). 
* * * * * 

PART 249—FORMS, SECURITIES 
EXCHANGE ACT OF 1934 

■ 8. The authority citation for part 249 
continues to read in part as follows: 

Authority: 15 U.S.C. 78a et seq. and 7201 
et seq.; and 18 U.S.C. 1350, unless otherwise 
noted. 

* * * * * 

■ 9. Amend Form 8–K (referenced in 
§ 249.308) by adding Item 5.07 under 
the caption ‘‘Information To Be 
Included in the Report’’ after the 
General Instructions read as follows: 

Note: The text of Form 8–K does not, and 
this amendment will not, appear in the Code 
of Federal Regulations. 

Form 8–K 

* * * * * 

General Instructions 

* * * * * 

Information To Be Included in the 
Report 

* * * * * 

Item 5.07 Submission of Matters to a 
Vote of Security Holders 

If any matter was submitted to a vote 
of security holders, through the 
solicitation of proxies or otherwise, 
provide the following information: 



 

VerDate Nov<24>2008 16:45 Dec 22, 2009 Jkt 220001 PO 00000 Frm 00034 Fmt 4701 Sfmt 4700 E:\FR\FM\23DER2.SGM 23DER2sr
ob

in
so

n 
on

 D
S

K
H

W
C

L6
B

1P
R

O
D

 w
ith

 R
U

LE
S

2

68366 Federal Register / Vol. 74, No. 245 / Wednesday, December 23, 2009 / Rules and Regulations 

(a) The date of the meeting and 
whether it was an annual or special 
meeting. 

(b) If the meeting involved the 
election of directors, the name of each 
director elected at the meeting, as well 
as a brief description of each other 
matter voted upon at the meeting; and 
state the number of votes cast for, 
against or withheld, as well as the 
number of abstentions and broker non-
votes as to each such matter, including 
a separate tabulation with respect to 
each nominee for office. 

(c) A description of the terms of any 
settlement between the registrant and 
any other participant (as defined in 
Instruction 3 to Item 4 of Schedule 14A 
(17 CFR 240.14a–101)) terminating any 
solicitation subject to Rule 14a–12(c), 
including the cost or anticipated cost to 
the registrant. 

Instruction 1 to Item 5.07. The four 
business day period for reporting the 
event under this Item 5.07 shall begin to 
run on the day on which the meeting 
ended. The registrant shall disclose on 
Form 8–K under this Item 5.07 the 
preliminary voting results. The 
registrant shall file an amended report 
on Form 8–K under this Item 5.07 to 
disclose the final voting results within 
four business days after the final voting 
results are known. However, no 
preliminary voting results need be 
disclosed under this Item 5.07 if the 
registrant has disclosed final voting 
results on Form 8–K under this Item. 

Instruction 2 to Item 5.07. If any 
matter has been submitted to a vote of 
security holders otherwise than at a 
meeting of such security holders, 
corresponding information with respect 
to such submission shall be provided. 
The solicitation of any authorization or 
consent (other than a proxy to vote at a 
stockholders’ meeting) with respect to 
any matter shall be deemed a 
submission of such matter to a vote of 
security holders within the meaning of 
this item. 

Instruction 3 to Item 5.07. If the 
registrant did not solicit proxies and the 
board of directors as previously reported 
to the Commission was re-elected in its 
entirety, a statement to that effect in 
answer to paragraph (b) will suffice as 
an answer thereto. 

Instruction 4 to Item 5.07. If the 
registrant has furnished to its security 
holders proxy soliciting material 
containing the information called for by 
paragraph (c), the paragraph may be 
answered by reference to the 
information contained in such material. 

Instruction 5 to Item 5.07. If the 
registrant has published a report 
containing all the information called for 
by this item, the item may be answered 

by a reference to the information 
contained in such report. 
* * * * * 
■ 10. Amend Form 10–Q (referenced in 
§ 249.308a) by removing Item 4 in Part 
II—Other Information, and 
redesignating Items 5 and 6 as Items 4 
and 5. 
■ 11. Amend Form 10–K (referenced in 
§ 249.310) by removing Item 4 in Part I, 
and redesignating Items 5 through 15 as 
Items 4 through 14. 

Note: The text of Forms 10–Q and 10–K do 
not, and these amendments will not, appear 
in the Code of Federal Regulations. 

PART 239—FORMS PRESCRIBED 
UNDER THE SECURITIES ACT OF 1933 

PART 274—FORMS PRESCRIBED 
UNDER THE INVESTMENT COMPANY 
ACT OF 1940 

■ 12. The authority citation for Part 274 
continues to read in part as follows: 

Authority: 15 U.S.C. 77f, 77g, 77h, 77j, 77s, 
78c(b), 78l, 78m, 78n, 78o(d), 80a–8, 80a–24, 
80a–26, and 80a–29, unless otherwise noted. 

* * * * * 
■ 13. Form N–1A (referenced in 
§§ 239.15A and 274.11A), Item 17 is 
amended by: 
■ a. Revising the heading to paragraph 
(b); 
■ b. Revising paragraph (b)(1); 
■ c. Redesignating paragraph (b)(3), 
introductory text, and paragraph (b)(3)(i) 
through paragraph (b)(3)(iv) as 
paragraph (b)(3)(i), introductory text, 
and paragraph (b)(3)(i)(A) through 
paragraph (b)(3)(i)(D); 
■ d. Adding new paragraph (b)(3)(ii); 
and 
■ e. Adding paragraph (b)(10). 

The revisions and additions read as 
follows: 

Note: The text of Form N–1A does not, and 
these amendments will not, appear in the 
Code of Federal Regulations. 

Form N–1A 

* * * * * 

Item 17. Management of the Fund 

* * * * * 
(b) Leadership Structure and Board of 

Directors. 
(1) Briefly describe the leadership 

structure of the Fund’s board, including 
the responsibilities of the board of 
directors with respect to the Fund’s 
management and whether the chairman 
of the board is an interested person of 
the Fund. If the chairman of the board 
is an interested person of the Fund, 
disclose whether the Fund has a lead 
independent director and what specific 

role the lead independent director plays 
in the leadership of the Fund. This 
disclosure should indicate why the 
Fund has determined that its leadership 
structure is appropriate given the 
specific characteristics or circumstances 
of the Fund. In addition, disclose the 
extent of the board’s role in the risk 
oversight of the Fund, such as how the 
board administers its oversight function 
and the effect that this has on the 
board’s leadership structure. 
* * * * * 

(3) * * * 
(ii) Unless disclosed in the table 

required by paragraph (a)(1) of this Item 
17 or in response to paragraph (b)(3)(i) 
of this Item 17, indicate any 
directorships held during the past five 
years by each director in any company 
with a class of securities registered 
pursuant to section 12 of the Securities 
Exchange Act (15 U.S.C. 78l) or subject 
to the requirements of section 15(d) of 
the Securities Exchange Act (15 U.S.C. 
78o(d)) or any company registered as an 
investment company under the 
Investment Company Act, and name the 
companies in which the directorships 
were held. 
* * * * * 

(10) For each director, briefly discuss 
the specific experience, qualifications, 
attributes, or skills that led to the 
conclusion that the person should serve 
as a director for the Fund at the time 
that the disclosure is made, in light of 
the Fund’s business and structure. If 
material, this disclosure should cover 
more than the past five years, including 
information about the person’s 
particular areas of expertise or other 
relevant qualifications. 
* * * * * 
■ 14. Form N–2 (referenced in §§ 239.14 
and 274.11a–1), Item 18 is amended by: 
■ a. Redesignating paragraph 5, 
introductory text, and paragraph 5(a) 
through paragraph 5(d) as paragraph 
5(b), introductory text, and paragraph 
5(b)(1) through paragraph 5(b)(4); 
■ b. Adding new paragraph 5(a); 
■ c. Redesignating paragraph 6, 
introductory text, and paragraph 6(a) 
through paragraph 6(d) as paragraph 
6(a), introductory text, and paragraph 
6(a)(1) through paragraph 6(a)(4); 
■ d. Adding new paragraph 6(b); and 
■ e. Adding paragraph 17 after the 
instructions. 

The additions read as follows: 
Note: The text of Form N–2 does not, and 

these amendments will not, appear in the 
Code of Federal Regulations. 

Form N–2 

* * * * * 
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Item 18. Management 

* * * * * 
5.(a) Briefly describe the leadership 

structure of the Registrant’s board, 
including whether the chairman of the 
board is an interested person of the 
Registrant, as defined in section 2(a)(19) 
of the 1940 Act (15 U.S.C. 80a–2(a)(19)). 
If the chairman of the board is an 
interested person of the Registrant, 
disclose whether the Registrant has a 
lead independent director and what 
specific role the lead independent 
director plays in the leadership of the 
Registrant. This disclosure should 
indicate why the Registrant has 
determined that its leadership structure 
is appropriate given the specific 
characteristics or circumstances of the 
Registrant. In addition, disclose the 
extent of the board’s role in the risk 
oversight of the Registrant, such as how 
the board administers its oversight 
function, and the effect that this has on 
the board’s leadership structure. 
* * * * * 

6. * * * 
(b) Unless disclosed in the table 

required by paragraph 1 of this Item 18 
or in response to paragraph 6(a) of this 
Item 18, indicate any directorships held 
during the past five years by each 
director in any company with a class of 
securities registered pursuant to section 
12 of the Exchange Act (15 U.S.C. 78l) 
or subject to the requirements of section 
15(d) of the Exchange Act (15 U.S.C. 
78o(d)) or any company registered as an 
investment company under the 1940 
Act, and name the companies in which 
the directorships were held. 
* * * * * 

17. For each director, briefly discuss 
the specific experience, qualifications, 
attributes, or skills that led to the 
conclusion that the person should serve 
as a director for the Registrant at the 

time that the disclosure is made, in light 
of the Registrant’s business and 
structure. If material, this disclosure 
should cover more than the past five 
years, including information about the 
person’s particular areas of expertise or 
other relevant qualifications. 
* * * * * 
■ 15. Form N–3 (referenced in 
§§ 239.17a and 274.11b), Item 20 is 
amended by: 
■ a. Redesignating paragraph (d), 
introductory text, and paragraph (d)(i) 
through paragraph (d)(iv) as paragraph 
(d)(ii), introductory text, and paragraph 
(d)(ii)(A) through paragraph (d)(ii)(D); 
■ b. Adding new paragraph (d)(i); 
■ c. Redesignating paragraph (e), 
introductory text, and paragraph (e)(i) 
through paragraph (e)(iv) as paragraph 
(e)(i), introductory text, and paragraph 
(e)(i)(A) through paragraph (e)(i)(D); 
■ d. Adding new paragraph (e)(ii); and 
■ e. Adding paragraph (o) after the 
instructions. 

The additions read as follows: 
Note: The text of Form N–3 does not, and 

these amendments will not, appear in the 
Code of Federal Regulations. 

Form N–3 

* * * * * 

Item 20. Management 

* * * * * 
(d)(i) Briefly describe the leadership 

structure of the Registrant’s board, 
including whether the chairman of the 
board is an interested person of the 
Registrant, as defined in Section 2(a)(19) 
of the 1940 Act (15 U.S.C. 80a–2(a)(19)) 
and the rules thereunder. If the 
chairman of the board is an interested 
person of the Registrant, disclose 
whether the Registrant has a lead 
independent director and what specific 
role the lead independent director plays 
in the leadership of the Registrant. This 

disclosure should indicate why the 
Registrant has determined that its 
leadership structure is appropriate given 
the specific characteristics or 
circumstances of the Registrant. In 
addition, disclose the extent of the 
board’s role in the risk oversight of the 
Registrant, such as how the board 
administers its risk oversight function, 
and the effect that this has on the 
board’s leadership structure. 

(e) * * * 
(ii) Unless disclosed in the table 

required by paragraph (a) of this Item 20 
or in response to paragraph (e)(i) of this 
Item 20, indicate any directorships held 
during the past five years by each 
director in any company with a class of 
securities registered pursuant to section 
12 of the Exchange Act (15 U.S.C. 78l) 
or subject to the requirements of Section 
15(d) of the Exchange Act (15 U.S.C. 
78o(d)) or any company registered as an 
investment company under the 1940 
Act, and name the companies in which 
the directorships were held. 
* * * * * 

(o) For each director, briefly discuss 
the specific experience, qualifications, 
attributes, or skills that led to the 
conclusion that the person should serve 
as a director for the Registrant at the 
time that the disclosure is made, in light 
of the Registrant’s business and 
structure. If material, this disclosure 
should cover more than the past five 
years, including information about the 
person’s particular areas of expertise or 
other relevant qualifications. 
* * * * * 

Dated: December 16, 2009. 
By the Commission. 

Florence E. Harmon, 
Deputy Secretary. 
[FR Doc. E9–30327 Filed 12–17–09; 4:15 pm] 
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1 15 U.S.C. 78a et seq. 
2 17 CFR 229.407. 
3 17 CFR 229.10 through 229.1208. 

4 See Release No. 33–9199 (Mar. 30, 2011) [76 FR 
18966] (the ‘‘Proposing Release’’). 

5 15 U.S.C. 78j–3. 
6 Public Law 111–203, 124 Stat. 1900 (2010). 
7 A ‘‘national securities exchange’’ is an exchange 

registered as such under Section 6 of the Exchange 
Act [15 U.S.C. 78f]. There are currently sixteen 
national securities exchanges registered under 
Section 6(a) of the Exchange Act: NYSE Amex 
(formerly the American Stock Exchange), BATS 
Exchange, BATS Y-Exchange, BOX Options 
Exchange, C2 Options Exchange, Chicago Board 
Options Exchange, Chicago Stock Exchange, EDGA 
Exchange, EDGX Exchange, International Securities 
Exchange, NASDAQ OMX BX (formerly the Boston 
Stock Exchange), The NASDAQ Stock Market, 
National Stock Exchange, New York Stock 
Exchange, NYSE Arca and NASDAQ OMX PHLX 
(formerly Philadelphia Stock Exchange). Certain 
exchanges are registered with the Commission 
through a notice filing under Section 6(g) of the 
Exchange Act for the purpose of trading security 
futures. See Section II.B.1, below, for a discussion 
of these types of exchanges. 

8 A ‘‘national securities association’’ is an 
association of brokers and dealers registered as such 
under Section 15A of the Exchange Act [15 U.S.C. 
78o–3]. The Financial Industry Regulatory 
Authority (‘‘FINRA’’) is the only national securities 
association registered with the Commission under 
Section 15A of the Exchange Act. FINRA does not 
list equity securities; therefore, we refer only to 
national securities exchanges in this release. In 
addition, Section 15A(k) of the Exchange Act [15 
U.S.C. 78o–3(k)] provides that a futures association 
registered under Section 17 of the Commodity 
Exchange Act [7 U.S.C. 21] shall be registered as a 
national securities association for the limited 
purpose of regulating the activities of members who 
are registered as broker-dealers in security futures 
products pursuant to Section 15(b)(11) of the 
Exchange Act [15 U.S.C. 78o(b)(11)]. See Section 
II.B.1, below, for a discussion regarding security 
futures products. 

SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 229 and 240 

[Release Nos. 33–9330; 34–67220; File No. 
S7–13–11] 

RIN 3235–AK95 

Listing Standards for Compensation 
Committees 

AGENCY: Securities and Exchange 
Commission. 
ACTION: Final rule. 

SUMMARY: We are adopting a new rule 
and amendments to our proxy 
disclosure rules to implement Section 
952 of the Dodd-Frank Wall Street 
Reform and Consumer Protection Act of 
2010, which added Section 10C to the 
Securities Exchange Act of 1934. 
Section 10C requires the Commission to 
adopt rules directing the national 
securities exchanges and national 
securities associations to prohibit the 
listing of any equity security of an issuer 
that is not in compliance with Section 
10C’s compensation committee and 
compensation adviser requirements. In 
accordance with the statute, new Rule 
10C–1 directs the national securities 
exchanges to establish listing standards 
that, among other things, require each 
member of a listed issuer’s 
compensation committee to be a 
member of the board of directors and to 
be ‘‘independent,’’ as defined in the 
listing standards of the national 
securities exchanges adopted in 
accordance with the final rule. In 
addition, pursuant to Section 10C(c)(2), 
we are adopting amendments to our 
proxy disclosure rules concerning 
issuers’ use of compensation 
consultants and related conflicts of 
interest. 

DATES: Effective Date: July 27, 2012. 
Compliance Dates: Each national 

securities exchange and national 
securities association must provide to 
the Commission, no later than 
September 25, 2012, proposed rule 
change submissions that comply with 
the requirements of Exchange Act Rule 
10C–1. Further, each national securities 
exchange and national securities 
association must have final rules or rule 
amendments that comply with Rule 
10C–1 approved by the Commission no 
later than June 27, 2012. Issuers must 
comply with the disclosure changes in 
Item 407 of Regulation S–K in any proxy 
or information statement for an annual 
meeting of shareholders (or a special 
meeting in lieu of the annual meeting) 
at which directors will be elected 
occurring on or after January 1, 2013. 

FOR FURTHER INFORMATION CONTACT: N. 
Sean Harrison, Special Counsel, Office 
of Rulemaking, at (202) 551–3430, or 
Heather Maples, Senior Special 
Counsel, Office of Chief Counsel, at 
(202) 551–3520, in the Division of 
Corporation Finance, U.S. Securities 
and Exchange Commission, 100 F Street 
NE., Washington, DC 20549–3628. 
SUPPLEMENTARY INFORMATION: We are 
adopting new Rule 10C–1 under the 
Securities Exchange Act of 1934 1 and 
amendments to Item 407 2 of Regulation 
S–K.3 

Table of Contents 

I. Background and Summary 
II. Discussion of the Final Rules 

A. Exchange Listing Standards 
1. Applicability of Listing Standards 
a. Proposed Rule 
b. Comments on the Proposed Rule 
c. Final Rule 
2. Independence Requirements 
a. Proposed Rule 
b. Comments on the Proposed Rule 
c. Final Rule 
3. Authority To Retain Compensation 

Advisers; Responsibilities; and Funding 
a. Proposed Rule 
b. Comments on the Proposed Rule 
c. Final Rule 
4. Compensation Adviser Independence 

Factors 
a. Proposed Rule 
b. Comments on the Proposed Rule 
c. Final Rule 
5. Opportunity To Cure Defects 
a. Proposed Rule 
b. Comments on the Proposed Rule 
c. Final Rule 
B. Implementation of Listing Requirements 
1. Exchanges and Securities Affected 
a. Proposed Rule 
b. Comments on the Proposed Rule 
c. Final Rule 
2. Exemptions 
a. Proposed Rule 
i. Issuers Not Subject to Compensation 

Committee Independence Requirements 
ii. Exemption of Relationships and Other 

Categories of Issuers 
b. Comments on the Proposed Rule 
c. Final Rule 
C. Compensation Consultant Disclosure 

and Conflicts of Interest 
1. Proposed Rule 
2. Comments on the Proposed Rule 
3. Final Rule 
a. Disclosure Requirements 
b. Disclosure Exemptions 
c. Disclosure Regarding Director 

Compensation 
D. Transition and Timing 

III. Paperwork Reduction Act 
A. Background 
B. Summary of the Final Rules 
C. Summary of Comment Letters and 

Revisions to Proposals 
D. Revisions to PRA Reporting and Cost 

Burden Estimates 

IV. Economic Analysis 
A. Background and Summary of the Rule 

Amendments 
B. Benefits and Costs, and Impact on 

Efficiency, Competition and Capital 
Formation 

1. Section 10C of the Exchange Act, as 
Added by Section 952 of the Act 

2. Discretionary Amendments 
V. Final Regulatory Flexibility Act Analysis 

A. Need for the Amendments 
B. Significant Issues Raised by Public 

Comments 
C. Small Entities Subject to the Final Rules 
D. Reporting, Recordkeeping and Other 

Compliance Requirements 
E. Agency Action To Minimize Effect on 

Small Entities 
VI. Statutory Authority and Text of the 

Amendments 

I. Background And Summary 
On March 30, 2011, we proposed a 

new rule and rule amendments 4 to 
implement Section 10C of the Securities 
Exchange Act of 1934 (the ‘‘Exchange 
Act’’),5 as added by Section 952 of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act of 2010 (the 
‘‘Act’’).6 Section 10C requires the 
Commission to direct the national 
securities exchanges 7 (the ‘‘exchanges’’) 
and national securities associations 8 to 
prohibit the listing of any equity 
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9 See Exchange Act Sections 10C(a) and (f). 
10 Five categories of issuers are excluded from 

this requirement: controlled companies, limited 
partnerships, companies in bankruptcy 
proceedings, open-end management investment 
companies registered under the Investment 
Company Act of 1940 (the ‘‘Investment Company 
Act’’), and foreign private issuers that disclose in 
their annual reports the reasons why they do not 
have an independent compensation committee. 

11 Exchange Act Sections 10C(c)(1)(A) and 
10C(d)(1). 

12 Exchange Act Section 10C(b). 

13 Exchange Act Sections 10C(c)(1)(B) and 
10C(d)(2). 

14 Exchange Act Section 10C(e). 
15 Section 10C(g) of the Exchange Act exempts 

controlled companies from the requirements of 
Section 10C. 

16 We extended the original comment period 
deadline from April 29, 2011 to May 19, 2011. See 
Listing Standards for Compensation Committees, 
Release No. 33–9203 (Apr. 29, 2011) [76 FR 25273]. 

17 See H.R. Rep. No. 111–517, Joint Explanatory 
Statement of the Committee of Conference, Title IX, 
Subtitle E ‘‘Accountability and Executive 
Compensation,’’ at 872–873 (Conf. Rep.) (June 29, 
2010). 

18 Id. 
19 By contrast, Section 3(a)(58) of the Exchange 

Act defines an ‘‘audit committee’’ as ‘‘a committee 
(or equivalent body) established by and amongst the 
board of directors of an issuer for the purpose of 
overseeing the accounting and financial reporting 
processes of the issuer and audits of the financial 

Continued 

security of an issuer, with certain 
exceptions, that does not comply with 
Section 10C’s compensation committee 
and compensation adviser 
requirements.9 

Specifically, Section 10C(a)(1) of the 
Exchange Act requires the Commission 
to adopt rules directing the exchanges to 
establish listing standards that require 
each member of a listed issuer’s 
compensation committee to be a 
member of the board of directors and to 
be ‘‘independent.’’ 10 The term 
‘‘independent’’ is not defined in Section 
10C. Instead, Section 10C(a)(3) provides 
that ‘‘independence’’ is to be defined by 
the exchanges after taking into 
consideration ‘‘relevant factors,’’ which 
are required to include (1) a director’s 
source of compensation, including any 
consulting, advisory or other 
compensatory fee paid by the issuer to 
such director, and (2) whether a director 
is affiliated with the issuer, a subsidiary 
of the issuer, or an affiliate of a 
subsidiary of the issuer. Section 
10C(a)(4) of the Exchange Act requires 
our rules to permit the exchanges to 
exempt particular relationships from the 
independence requirements, as each 
exchange determines is appropriate, 
taking into consideration the size of an 
issuer and any other relevant factors. 

In addition to the independence 
requirements set forth in Section 10C(a), 
Section 10C(f) of the Exchange Act 
requires the Commission to adopt rules 
directing the exchanges to establish 
listing standards that provide for the 
following requirements relating to 
compensation committees and 
compensation consultants, independent 
legal counsel and other advisers 
(collectively, ‘‘compensation advisers’’), 
as set forth in paragraphs (b)–(e) of 
Section 10C: 

• Each compensation committee must 
have the authority, in its sole discretion, 
to retain or obtain the advice of 
compensation advisers; 11 

• Before selecting any compensation 
adviser, the compensation committee 
must take into consideration specific 
factors identified by the Commission 
that affect the independence of 
compensation advisers; 12 

• The compensation committee must 
be directly responsible for the 
appointment, compensation and 
oversight of the work of compensation 
advisers; 13 and 

• Each listed issuer must provide 
appropriate funding for the payment of 
reasonable compensation, as determined 
by the compensation committee, to 
compensation advisers.14 
Finally, Section 10C(c)(2) requires each 
issuer to disclose in any proxy or 
consent solicitation material for an 
annual meeting of shareholders (or a 
special meeting in lieu of the annual 
meeting), in accordance with 
Commission regulations, whether the 
issuer’s compensation committee 
retained or obtained the advice of a 
compensation consultant; whether the 
work of the compensation consultant 
has raised any conflict of interest; and, 
if so, the nature of the conflict and how 
the conflict is being addressed. 

We proposed new Exchange Act Rule 
10C–1 to implement the compensation 
committee listing requirements of 
Sections 10C(a)–(g) 15 of the Exchange 
Act. We proposed rule amendments to 
Item 407 of Regulation S–K to require 
the disclosures mandated by Section 
10C(c)(2), which are to be provided in 
any proxy or information statement 
relating to an annual meeting of 
shareholders at which directors are to be 
elected (or special meeting in lieu of the 
annual meeting). In connection with 
these amendments, we also proposed to 
revise the current disclosure 
requirements with respect to the 
retention of compensation consultants. 

The comment period for the 
Proposing Release closed on May 19, 
2011.16 We received 58 comment letters 
from 56 different commentators, 
including pension funds, corporations, 
compensation consulting firms, 
professional associations, trade unions, 
institutional investors, investment 
advisory firms, law firms, academics, 
individual investors and other 
interested parties. Commentators 
generally supported the proposed 
implementation of the new 
requirements. Some commentators 
urged us to adopt additional 
requirements not mandated by the Act. 
Other commentators opposed some 
aspects of the proposed rule and rule 

amendments and suggested 
modifications to the proposals. 

We have reviewed and considered all 
of the comments that we received on the 
proposals. The final rules reflect a 
number of changes made in response to 
these comments. We discuss our 
revisions with respect to the proposed 
rule and rule amendments in more 
detail throughout this release. 

II. Discussion of the Final Rules 

A. Exchange Listing Standards 

1. Applicability of Listing Standards 
We proposed to direct the exchanges 

to adopt listing standards that would 
apply Section 10C’s independence 
requirements to members of a listed 
issuer’s compensation committee as 
well as any committee of the board that 
performs functions typically performed 
by a compensation committee. We are 
adopting this aspect of the rule 
substantially as proposed, but with one 
change reflecting comments we 
received. 

a. Proposed Rule 

In enacting Section 10C of the 
Exchange Act, Congress intended to 
require that ‘‘board committees that set 
compensation policy will consist only 
of directors who are independent.’’ 17 In 
addition, Congress sought to provide 
‘‘shareholders in a public company’’ 
with ‘‘additional disclosures involving 
compensation practices.’’ 18 Although 
Section 10C includes numerous 
provisions applicable to the 
‘‘compensation committees’’ of listed 
issuers, it does not require a listed 
issuer to have a compensation 
committee or a committee that performs 
functions typically assigned to a 
compensation committee. Moreover, 
Section 10C does not provide that, in 
the absence of a compensation 
committee, the entire board of directors 
will be considered to be the 
compensation committee, nor does it 
include provisions that have the effect 
of requiring a compensation committee 
as a practical matter. 

Neither the Act nor the Exchange Act 
defines the term ‘‘compensation 
committee.’’ 19 Our rules do not 
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statements of the issuer; and * * * if no such 
committee exists with respect to an issuer, the 
entire board of directors of the issuer.’’ 

20 There are some exchanges registered under 
Section 6(a) of the Exchange Act that have not 
adopted listing standards that require executive 
compensation determinations for listed issuers to be 
made or recommended by an independent 
compensation committee or independent directors. 
However, these exchanges, which include the BOX 
Options Exchange, International Securities 
Exchange, EDGA Exchange, EDGX Exchange, BATS 
Y-Exchange, and C2 Options Exchange, currently 
either trade securities only pursuant to unlisted 
trading privileges or trade only standardized 
options. In addition, the listing standards of certain 
exchanges that are registered with the Commission 
for the purpose of trading security futures do not 
address executive compensation matters. See 
Section II.B.1, below, for a discussion of these types 
of exchanges. 

21 See NYSE Listed Company Manual Section 
303A.05. Section 303A.05 permits a listed issuer’s 
board to allocate the responsibilities of the 
compensation committee to another committee, 
provided that the committee is composed entirely 
of independent directors and has a committee 
charter. The NYSE exempts certain issuers from this 
requirement, including controlled companies, 
limited partnerships, companies in bankruptcy, and 
closed-end and open-end management investment 
companies registered under the Investment 
Company Act. See NYSE Listed Company Manual 
Section 303A.00. 

22 See Nasdaq Rule 5605(d). Based on data 
supplied by Nasdaq, we understand that fewer than 
2% of its listed issuers utilize the alternative of 
having independent board members, and not a 
committee, oversee compensation. See also Nasdaq 
IM 5605–6 (stating that the Nasdaq rule ‘‘is 
intended to provide flexibility for a [c]ompany to 
choose an appropriate board structure and to reduce 
resource burdens, while ensuring [i]ndependent 
[d]irector control of compensation decisions.’’). 
Nasdaq exempts certain issuers from this 
requirement, including asset-backed issuers and 
other passive issuers, cooperatives, limited 
partnerships, management investment companies 
registered under the Investment Company Act, and 
controlled companies. See Nasdaq Rules 5615(a) 
and 5615(c)(2). 

23 See NYSE Arca Rule 5.3(k)(4); National Stock 
Exchange Rule 15.5(d)(5); and NASDAQ OMX 
PHLX Rule 867.05. 

24 See NASDAQ OMX BX Rule 4350(c)(3); NYSE 
Amex Company Guide Section 805; Chicago Board 
Options Exchange Rule 31.10; Chicago Stock 
Exchange Article 22, Rules 19(d) and 21; and BATS 
Exchange Rule 14.10(c)(4). 

25 As noted, to the extent no board committee is 
authorized to oversee executive compensation, 
under applicable listing standards, board 
determinations with respect to executive 
compensation matters may be made by the full 
board with only independent directors 
participating. In such situations, under state 
corporate law, we understand that action by the 
independent directors would generally be 
considered action by the full board, not action by 
a committee. 

26 See, e.g., letters from Chris Barnard 
(‘‘Barnard’’), the Chartered Financial Analyst 
Institute (‘‘CFA’’) and Railpen Investments 
(‘‘Railpen’’). 

27 See, e.g., letters from Barnard, Better Markets 
Inc. (‘‘Better Markets’’), CFA, Georg Merkl 
(‘‘Merkl’’), National Association of Corporate 
Directors (‘‘NACD’’) and Railpen. 

28 See letters from NACD and Railpen. 
29 See letter from the American Bar Association, 

Business Law Section (‘‘ABA’’). 
30 This commentator also noted that, ‘‘[a]s a 

practical matter, we understand that most listed 
companies that are accelerated filers under the 
Exchange Act, and many listed companies that are 
smaller reporting companies, already have 
compensation committees or committees 
performing the functions of compensation 
committees.’’ Id. 

31 See letters from the American Federation of 
Labor and Congress of Industrial Organizations 
(‘‘AFL–CIO’’), the Council of Institutional Investors 
(‘‘CII’’), Merkl and the Ohio Public Employees’ 
Retirement System (‘‘OPERS’’). 

32 See letters from ABA, CFA and NACD. 

currently require that a listed issuer 
establish a compensation committee. 
Current exchange listing standards, 
however, generally require listed issuers 
either to have a compensation 
committee or to have independent 
directors determine, recommend or 
oversee specified executive 
compensation matters.20 For example, 
the New York Stock Exchange (‘‘NYSE’’) 
requires a listed issuer to have a 
compensation committee composed 
solely of independent directors and to 
assign various executive compensation- 
related tasks to that committee.21 On the 
other hand, the NASDAQ Stock Market 
(‘‘Nasdaq’’) does not mandate that a 
listed issuer have a compensation 
committee, but requires that executive 
compensation be determined or 
recommended to the board for 
determination either by a compensation 
committee composed solely of 
independent directors or by a majority 
of the board’s independent directors in 
a vote in which only independent 
directors participate.22 Some of the 

other exchanges have standards 
comparable to the NYSE’s and require 
their listed issuers to have independent 
compensation committees.23 Other 
exchanges have standards comparable to 
Nasdaq’s and, in the absence of a 
compensation committee, require 
executive compensation determinations 
to be made or recommended by a 
majority of independent directors on the 
listed issuer’s board.24 

Proposed Rule 10C–1(b) would direct 
the exchanges to adopt listing standards 
that would apply to a listed issuer’s 
compensation committee or, in the 
absence of such a committee, any other 
board committee that performs 
functions typically performed by a 
compensation committee, including 
oversight of executive compensation. 
Proposed Rule 10C–1(b), however, 
would not require the independence 
listing requirements to apply to 
members of the board who oversee 
executive compensation in the absence 
of a board committee.25 

b. Comments on the Proposed Rule 
Comments on this proposal were 

generally favorable. Many commentators 
supported the functional approach of 
the proposed rule, which would require 
compensation committee independence 
listing standards to apply to any board 
committee charged with oversight of 
executive compensation, regardless of 
its formal title.26 In response to our 
request for comment on whether we 
should direct the exchanges to apply the 
proposed rule’s requirements to 
directors who oversee executive 
compensation matters in the absence of 
a formal committee structure, several 
commentators recommended that we do 
so,27 and two of these commentators 
suggested that such a requirement 

would help ensure that companies 
could not rely on technicalities or 
loopholes to avoid independent director 
oversight of executive compensation.28 
Another commentator, however, argued 
that the final rule should not apply to 
independent directors who determine, 
or recommend to the board, executive 
compensation matters in the absence of 
a formal committee structure.29 This 
commentator believed that broadening 
the scope of the rule to apply to a group 
of directors who determine executive 
compensation in lieu of a formal 
committee is not clearly mandated by 
Section 10C and would burden listed 
issuers that do not have a board 
committee overseeing executive 
compensation, without necessarily 
improving their oversight of executive 
compensation.30 

In the Proposing Release, we 
requested comment on whether the 
exchanges should be prohibited from 
listing issuers that do not have 
compensation committees. Several 
commentators supported the concept of 
mandatory compensation committees 
for listed issuers, on the basis that 
executive compensation deserves 
special, ongoing attention by a 
dedicated working group of the board; a 
committee structure may promote 
increased board expertise on 
compensation; and having a formal 
committee would help promote 
accountability to shareholders.31 
Several other commentators opposed 
such requirements, arguing that the 
exchanges should be allowed broad 
discretion on how listed issuers 
determine compensation matters.32 

c. Final Rule 
After considering the comments, we 

are adopting Rule 10C–1(b) substantially 
as proposed. Under the final rule, the 
exchanges will be directed to adopt 
listing standards that apply to any 
committee of the board that performs 
functions typically performed by a 
compensation committee, including 
oversight of executive compensation, 
whether or not such committee also 
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33 For example, if a listed issuer has a ‘‘corporate 
governance committee’’ or a ‘‘human resources 
committee,’’ the responsibilities of which include, 
among other matters, oversight of executive 
compensation, such committee will be subject to 
the compensation committee listing requirements of 
the applicable exchange. 

34 See NYSE Listed Company Manual Section 
303A.02(b); Nasdaq Rule 5605(a)(2). 

35 See id. 
36 See id. 
37 See Commentary to NYSE Listed Company 

Manual Section 303A.02(a); Nasdaq Rule 5605; 
Nasdaq IM–5605. 

38 See NYSE Rule 303A.02(a). 

performs other functions or is formally 
designated as a compensation 
committee.33 In addition, the listing 
standards adopted by the exchanges 
must also apply the director 
independence requirements of Rule 
10C–1(b)(1), the requirements relating to 
consideration of a compensation 
adviser’s independence in Rule 10C– 
1(b)(4), and the requirements relating to 
responsibility for the appointment, 
compensation and oversight of 
compensation advisers in Rules 10C– 
1(b)(2)(ii) and (iii) to the members of a 
listed issuer’s board of directors who, in 
the absence of a board committee, 
oversee executive compensation matters 
on behalf of the board of directors. We 
believe this approach is an appropriate 
way to implement Section 10C. The 
listing standards are intended to benefit 
investors by requiring that the 
independent directors of a listed issuer 
oversee executive compensation 
matters, consider independence criteria 
before retaining compensation advisers 
and have responsibility for the 
appointment, compensation and 
oversight of these advisers. We believe 
it would benefit investors to implement 
Section 10C in a manner that does not 
allow listed issuers to avoid these listing 
standards by simply not having a 
compensation committee or another 
board committee oversee executive 
compensation matters. 

We have determined not to require 
the exchanges to apply the listing 
standards relating to the compensation 
committee’s authority to retain 
compensation advisers, Rule 10C– 
1(b)(2)(i), or required funding for 
payment of such advisers to directors 
who oversee executive compensation 
matters outside of the structure of a 
formal board committee, Rule 10C– 
1(b)(3). As noted above, we understand 
that action by independent directors 
acting outside of a formal committee 
structure would generally be considered 
action by the full board of directors. As 
a result, we believe it is unnecessary to 
apply these requirements to directors 
acting outside of a formal committee 
structure, as they retain all the powers 
of the board of directors in making 
executive compensation determinations. 

We are implementing this change by 
defining the term ‘‘compensation 
committee’’ so that it includes, for all 
purposes other than the requirements 
relating to the authority to retain 

compensation advisers in Rule 10C– 
1(b)(2)(i) and required funding for 
payment of such advisers in Rule 10C– 
1(b)(3), the members of the board of 
directors who oversee executive 
compensation matters on behalf of the 
board of directors in the absence of a 
formal committee. For ease of reference 
throughout this release, in our 
discussion of the final rules we are 
adopting, references to an issuer’s 
‘‘compensation committee’’ include any 
committee of the board that performs 
functions typically performed by a 
compensation committee, including 
oversight of executive compensation, 
whether or not formally designated as a 
‘‘compensation committee,’’ as well as, 
to the extent applicable, those members 
of a listed issuer’s board of directors 
who oversee executive compensation 
matters on behalf of the board of 
directors in the absence of such a 
committee. 

The final rule will not require a listed 
issuer to have a compensation 
committee or a committee that performs 
functions typically assigned to a 
compensation committee. We believe 
this aspect of the final rule is consistent 
with the requirements of Section 10C, 
which does not direct us to require such 
a committee. Moreover, in light of our 
determination to apply the requirements 
for director independence, 
consideration of adviser independence, 
and responsibility for the appointment, 
compensation and oversight of 
compensation advisers to those 
members of a listed issuer’s board of 
directors who oversee executive 
compensation matters on behalf of the 
board of directors in the absence of a 
formal committee, there will be little 
difference between the requirements 
applicable to listed issuers that do not 
have compensation committees as 
compared to those applicable to issuers 
that do have compensation committees. 

2. Independence Requirements 

Proposed Rule 10C–1(b)(1) would 
require each member of a listed issuer’s 
compensation committee to be a 
member of the board of directors and to 
be independent. We proposed to require 
that the exchanges develop a definition 
of independence applicable to 
compensation committee members after 
considering relevant factors, including, 
but not limited to, the two factors 
enumerated in Section 10C(a)(3). We are 
adopting these requirements as 
proposed, except that, as discussed 
above, this aspect of the final rule will 
also apply to those members of a listed 
issuer’s board of directors who oversee 
executive compensation matters on 

behalf of the board of directors in the 
absence of a board committee. 

a. Proposed Rule 

Most exchanges that list equity 
securities already require directors on 
compensation committees or directors 
determining or recommending executive 
compensation matters to be 
‘‘independent’’ under their general 
independence standards. Although 
independence requirements and 
standards vary somewhat among the 
different exchanges, listing standards 
generally prescribe certain bright-line 
independence tests (including 
restrictions on compensation, 
employment and familial or other 
relationships with the listed issuer or 
the executive officers of the listed issuer 
that could interfere with the exercise of 
independent judgment) that directors 
must meet in order to be considered 
independent.34 For example, both NYSE 
and Nasdaq rules preclude a finding of 
independence if the director is or 
recently was employed by the listed 
issuer, the director’s immediate family 
member is or recently was employed as 
an executive officer of the listed issuer, 
or the director or director’s family 
member received compensation from 
the listed issuer in excess of specified 
limits.35 In addition, under both NYSE 
and Nasdaq rules, directors may be 
disqualified based on their or their 
family members’ relationships with a 
listed issuer’s auditor, affiliation with 
entities that have material business 
relationships with the listed issuer, or 
employment at a company whose 
compensation committee includes any 
of the listed issuer’s executive officers.36 
We note, however, that with the 
exception of audit committee 
membership requirements, stock 
ownership alone will not automatically 
preclude a director from being 
considered independent under either 
NYSE or Nasdaq listing standards.37 
The NYSE and Nasdaq also require their 
listed issuers’ boards to affirmatively 
determine that each independent 
director either, in NYSE’s case, has no 
material relationship with the issuer 38 
or, in Nasdaq’s case, has no relationship 
which, in the opinion of the issuer’s 
board of directors, would interfere with 
the director’s exercise of independent 
judgment in carrying out his or her 
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39 See Nasdaq Rule 4200(a)(15). 
40 See, e.g., NYSE Arca Rule 5.3(k)(1) and NYSE 

AMEX Company Guide Section 803.A.02. 
41 As defined in Exchange Act Rule 16b–3(b)(3)(i) 

[17 CFR 240.16b–3(b)(3)(i)], a ‘‘Non-Employee 
Director’’ is a director who is not currently an 
officer (as defined in Rule 16a–1(f)) of the issuer or 
a parent or subsidiary of the issuer, or otherwise 
currently employed by the issuer or a parent or 
subsidiary of the issuer; does not receive 
compensation, either directly or indirectly, from the 
issuer or a parent or subsidiary of the issuer for 
services rendered as a consultant or in any capacity 
other than as a director, except for an amount that 
does not exceed the dollar amount for which 
disclosure would be required pursuant to Item 
404(a) of Regulation S–K; and does not possess an 
interest in any other transaction for which 
disclosure would be required pursuant to Item 
404(a) of Regulation S–K. In addition, Rule 16b– 
3(b)(3)(ii) provides that a Non-Employee Director of 
a closed-end investment company is a director who 
is not an ‘‘interested person’’ of the issuer, as that 
term is defined in Section 2(a)(19) of the Investment 
Company Act [15 U.S.C. 80a–2(a)(19)]. 

42 See letter from Sullivan & Cromwell LLP to 
Facilitating Shareholder Director Nominations, 
Release No. 34–60089, available at http:// 
www.sec.gov/comments/s7-10-09/s71009-430.pdf. 
(‘‘In our experience, many compensation committee 
charters require their members to meet the 
requirements of Rule 16b–3 and Section 162(m).’’); 
Ira G. Bogner & Michael Krasnovsky, ‘‘Exchange 
Rules Impact Compensation Committee 
Composition,’’ The Metropolitan Corporate 
Counsel, Apr. 2004, at 17 (‘‘Most compensation 
committees of public companies include at least 
two directors that are ‘outside directors’ under 
Section 162(m) of the Internal Revenue Code * * * 
and ‘non-employee directors’ under Rule 16b–3 of 
the Securities Exchange Act * * *.’’). 

43 A director is an ‘‘outside director’’ if the 
director (A) is not a current employee of the 
publicly held corporation; (B) is not a former 
employee of the publicly held corporation who 
receives compensation for prior services (other than 

benefits under a tax-qualified retirement plan) 
during the taxable year; (C) has not been an officer 
of the publicly held corporation; and (D) does not 
receive remuneration from the publicly held 
corporation, either directly or indirectly, in any 
capacity other than as a director. For this purpose, 
remuneration includes any payment in exchange for 
goods or services. Section 162(m) of the Internal 
Revenue Code of 1986, as amended. Treas. Reg. 
Section 1.162–27(e)(3). 

44 Public Law 107–204, 116 Stat. 745 (2002). 
45 15 U.S.C. 78j–1(m)(1). 

46 See Section 10A(m) of the Exchange Act. 
Exchange Act Rule 10A–3 states that in order to be 
considered ‘‘independent,’’ an audit committee 
member ‘‘may not, other than in his or her capacity 
as a member of the audit committee, the board of 
directors, or any other board committee * * * 
[a]ccept directly or indirectly any consulting, 
advisory, or other compensatory fee from the issuer 
or any subsidiary thereof * * *.’’ For non- 
investment company issuers, the audit committee 
member also cannot be an affiliated person of the 
issuer or its subsidiaries. For investment company 
issuers, the audit committee member cannot be an 
‘‘interested person’’ of the issuer as defined in 
Section 2(a)(19) of the Investment Company Act. 

47 See, e.g., letters from ABA, Barnard, Sanjai 
Bhagat, et al. (‘‘Bhagat’’), the Center on Executive 
Compensation (‘‘CEC’’), CFA, Davis Polk & 
Wardwell LLP (‘‘Davis Polk’’), MarkWest Energy 
Partners, L.P. (‘‘MarkWest’’), NYSE Euronext 
(‘‘NYSE’’), Pfizer Inc. (‘‘Pfizer’’) and Sullivan & 
Cromwell LLP (‘‘S&C’’). 

48 See letter from MarkWest. 

responsibilities.39 The other exchanges 
have similar requirements.40 

In addition to meeting exchange 
listing standards, there are other reasons 
for members of the compensation 
committee to be independent. For 
example, in order for a securities 
transaction between an issuer and one 
of its officers or directors to be exempt 
from short-swing profit liability under 
Section 16(b) of the Exchange Act, the 
transaction must be approved by the full 
board of directors or by a committee of 
the board that is composed solely of two 
or more ‘‘Non-Employee Directors,’’ as 
defined in Exchange Act Rule 16b– 
3(b)(3).41 We understand that many 
issuers use their independent 
compensation committees to avail 
themselves of this exemption.42 
Similarly, if an issuer wishes to preserve 
the tax deductibility of the amounts of 
certain awards paid to executive 
officers, among other things, the 
performance goals of such awards must 
be determined by a compensation 
committee composed of two or more 
‘‘outside directors,’’ as defined in 
Section 162(m) of the Internal Revenue 
Code.43 The definitions of ‘‘Non- 

Employee Director’’ and ‘‘outside 
director’’ are similar to the exchanges’ 
definitions of independent director. 

The proposed rule would direct the 
exchanges to develop a definition of 
independence applicable to 
compensation committee members after 
considering relevant factors, including, 
but not limited to, a director’s source of 
compensation, including any 
consulting, advisory or other 
compensatory fee paid by the issuer to 
such director, and whether a director is 
affiliated with the issuer, a subsidiary of 
the issuer, or an affiliate of a subsidiary 
of the issuer. We did not propose to 
specify any additional factors that the 
exchanges must consider in determining 
independence requirements for 
members of compensation committees. 

In proposing Rule 10C–1(b)(1), we 
considered the similarities and 
differences between Section 952 of the 
Act and Section 301 of the Sarbanes- 
Oxley Act of 2002.44 Section 301 of the 
Sarbanes-Oxley Act added Section 
10A(m)(1) to the Exchange Act,45 which 
required the Commission to direct the 
exchanges to prescribe independence 
requirements for audit committee 
members. Although the independence 
factors in Section 10C(a)(1) are similar 
to those in Section 10A(m)(1)—and 
indeed, Section 952 of the Act 
essentially provides the compensation 
committee counterpart to the audit 
committee requirements of Section 301 
of the Sarbanes-Oxley Act—one 
significant difference is that Section 
10C(a) requires only that the exchanges 
‘‘consider relevant factors’’ (emphasis 
added), which include the source of 
compensation and any affiliate 
relationship, in developing 
independence standards for 
compensation committee members, 
whereas Section 10A(m) expressly states 
that certain relationships preclude 
independence: An audit committee 
member ‘‘may not, other than in his or 
her capacity as a member of the audit 
committee * * * [a]ccept any 
consulting, advisory, or other 
compensatory fee from the issuer; or 
[b]e an affiliated person of the issuer or 

any subsidiary thereof’’ (emphasis 
added).46 

As a result, we interpret Section 10C 
as providing the exchanges more 
discretion to determine the standards of 
independence that compensation 
committee members are required to 
meet than they are provided under 
Section 10A with respect to audit 
committee members. Section 10A(m) 
prescribes minimum criteria for the 
independence of audit committee 
members. In contrast, Section 10C gives 
the exchanges the flexibility to establish 
their own minimum independence 
criteria for compensation committee 
members after considering relevant 
factors, including the two enumerated 
in Section 10C(a)(3). Accordingly, the 
proposed rule would allow each 
exchange to establish its own 
independence definition, subject to 
Commission review and approval 
pursuant to Section 19(b) of the 
Exchange Act, provided the exchange 
considers relevant factors in 
establishing its own standards, 
including those specified in Section 
10C(a)(3). 

b. Comments on the Proposed Rule 

Comments on this proposal were 
generally favorable. Many commentators 
supported permitting the exchanges to 
establish their own independence 
criteria for compensation committee 
members, provided they consider the 
statutorily-required factors.47 One 
commentator claimed that this approach 
would utilize the relative strengths and 
experiences of the exchanges by 
avoiding a ‘‘one size fits all’’ approach 
and could be more conducive to 
responding quickly to changes in 
corporate governance.48 Another 
commentator noted that the proposal 
permitted each exchange to develop 
more finely tuned listing rules that 
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49 See letter from ABA (noting that ‘‘the average 
board size of an S&P 100 company (which are 
primarily listed on the NYSE) is approximately 
50% larger than the average board size of a Silicon 
Valley 150 company (which are primarily listed on 
Nasdaq’’ and that ‘‘[i]nvestors in these disparate 
categories of companies have meaningfully different 
expectations and interests in the governance 
context’’). 

50 See, e.g., letters from the American Federation 
of State, County and Municipal Employees 
(‘‘AFSCME’’), California Public Employees’ 
Retirement System (‘‘CalPERS’’), the Colorado 
Public Employees’ Retirement Association 
(‘‘COPERA’’), OPERS and USS. 

51 See letters from CalPERS, Railpen and USS. 
52 See letter from USS. 
53 See letter from AFL–CIO. 
54 See, e.g., letters from AFSCME, Better Markets, 

CFA, CII, the State Board of Administration of 
Florida (‘‘FLSBA’’) and UAW Retiree Medical 
Benefits Trust (‘‘UAW’’). 

55 See, e.g., letters from AFL–CIO, AFSCME, CFA, 
CII, FLSBA and UAW. 

56 See, e.g., letters from AFSCME, CII, FLSBA and 
UAW. 

57 See letter from CII. 

58 See letter from Better Markets. 
59 See letters from ABA, NYSE and the Society of 

Corporate Secretaries and Governance Professionals 
(‘‘SCSGP’’). 

60 See letter from NYSE. 
61 To facilitate public input on the Act, the 

Commission has provided a series of email links, 
organized by topic, on its Web site at http:// 
www.sec.gov/spotlight/regreformcomments.shtml. 
The public comments we received on Section 952 
of the Act before we issued the Proposing Release 
are available on our Web site at http://www.sec.gov/ 
comments/df-title-ix/executive-compensation/ 
executive-compensation.shtml. Several of those 
commentators suggested that stock ownership alone 
should not automatically disqualify a board 
member from serving as an independent director on 
the compensation committee. See, e.g., letters from 
ABA, Brian Foley & Company, Inc., Compensia, 
Davis Polk and Frederic W. Cook & Co., Inc. 
(‘‘Frederic Cook’’). 

62 See, e.g., letters from ABA, AFSCME, Bhagat, 
CEC, Davis Polk, Debevoise, Robert J. Jackson 

(‘‘Jackson’’), the Private Equity Growth Capital 
Council (‘‘PEGCC’’) and SCSGP. 

63 See, e.g., letters from CEC and Davis Polk. 
64 See letter from PEGCC. 
65 See id. 
66 See letter from Barnard. 
67 See letters from AFSCME and UAW. 
68 See letters from Better Markets and CFA. 

reflect the particular characteristics of 
each exchange’s listed companies.49 

Allowing the exchanges the latitude 
to establish their own independence 
criteria concerned some commentators, 
however.50 These commentators 
cautioned against permitting the 
exchanges to establish their own 
independence criteria and argued in 
support of a uniform definition of 
independence across all exchanges.51 
One of these commentators claimed that 
uniform requirements would serve as a 
deterrent to engaging in a ‘‘race to the 
bottom.’’ 52 Another commentator 
recommended that the exchanges’ 
independence criteria should preclude a 
finding of independence if a director 
fails to meet the definitions of an 
‘‘outside’’ director under Section 162(m) 
of the Internal Revenue Code or a ‘‘non- 
employee’’ director under Exchange Act 
Rule 16b–3(b)(3); is a party to a related 
party transaction that must be disclosed 
pursuant to Item 404 of Regulation S– 
K; or has an immediate family member 
who is employed by the company.53 

Some commentators urged us to 
require the exchanges to consider 
additional factors in developing a 
definition of independence.54 Several 
commentators advocated that we should 
require the exchanges to include 
business or personal relationships 
between a compensation committee 
member and executive officers of the 
issuer as factors for consideration,55 as 
well as board interlocks.56 Another 
commentator believed that mandatory 
factors for consideration should include 
linkages between a director’s family 
members and the company or its 
affiliates and a director’s relationships 
with other directors.57 One 
commentator believed that, in setting 

independence standards for 
compensation committee members, the 
exchanges should be required to 
consider all factors relevant to assessing 
the independence of a board member, 
including personal, family and business 
relationships, and all other factors that 
might compromise a board member’s 
judgment on matters relating to 
executive compensation.58 

Three commentators, including the 
NYSE, stated that we should not specify 
additional mandatory factors that the 
exchanges must consider in developing 
a definition of independence applicable 
to compensation committee members.59 
In particular, the NYSE expressed 
concern that if the final rule specifies 
additional mandatory factors for 
consideration, such factors would be 
understood by the exchanges and by 
many boards of directors as the 
Commission’s determination that such 
relationships compromise director 
independence, which would thereby 
effectively preempt the review of 
compensation committee independence 
standards that the exchanges would be 
required to undertake under the rule.60 

In the Proposing Release, we noted 
the concern of several commentators 61 
that our rules implementing Section 10C 
not prohibit directors affiliated with 
significant investors (such as private 
equity funds and venture capital firms) 
from serving on compensation 
committees. We requested comment on 
whether a director affiliated with a 
shareholder with a significant 
ownership interest who is otherwise 
independent would be sufficiently 
independent for the purpose of serving 
on the compensation committee. Many 
commentators advocated that a 
significant shareholder’s stock 
ownership alone should not preclude 
directors affiliated with the significant 
shareholder from serving on an issuer’s 
compensation committee.62 A number 

of these commentators noted that equity 
ownership by directors serves to align 
the directors’ interests with those of the 
shareholders with respect to 
compensation matters.63 According to 
one commentator, private equity funds 
typically have a strong institutional 
belief in the importance of appropriately 
structured and reasonable compensation 
arrangements, and the directors elected 
by such funds are highly incentivized to 
rigorously oversee compensation 
arrangements because the funds’ 
income, success and reputations are 
dependent on creating value for 
shareholders.64 This commentator also 
noted that, while private equity funds 
may seek to create shareholder value by 
strengthening or replacing the 
management team of a portfolio 
company, such funds rarely appoint 
partners or employees of their affiliated 
private equity firms to serve as 
executives of portfolio companies.65 

One commentator did not believe that 
directors affiliated with large 
shareholders should be permitted to 
serve on compensation committees, 
noting that situations could arise where 
the director’s obligation to act in the 
best interest of all shareholders would 
conflict with the director’s or large 
shareholder’s own interest.66 Two 
additional commentators noted that 
private equity and venture capital firms 
may engage in significant transactions 
with an issuer, and urged that all ties to 
the company be considered in 
evaluating the independence of 
directors affiliated with significant 
shareowners.67 

Our proposed rule would require the 
exchanges to consider current 
relationships between the issuer and the 
compensation committee member, and 
we requested comment on whether 
relationships prior to a director’s 
appointment to the compensation 
committee or, for directors already 
serving as compensation committee 
members when the new listing 
standards take effect, prior to the 
effective date of the new listing 
standards, should also be considered. 
Only two commentators expressed 
support for establishing any such ‘‘look- 
back’’ period.68 One commentator, 
although not supporting a look-back 
period, believed that the decision of 
whether to require one should be 
determined not by the Commission but 
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69 See letter from Davis Polk. 
70 See letters from ABA and CEC. 

71 As the NYSE Listed Company Manual observes, 
‘‘the concern is independence from management.’’ 
See Commentary to NYSE Rule 303A.02(a). See also 
the Commentary to NYSE Rule 303A.02(a), which 
discusses the wide range of circumstances that 
could signal conflicts of interest or that might bear 
on the materiality of the relationship between the 
director and the issuer. 

72 The standard of review for approving proposed 
exchange listing standards is found in Section 
19(b)(2)(C) of the Exchange Act, which provides 
that ‘‘[t]he Commission shall approve a proposed 
rule change of a self-regulatory organization if it 
finds that such proposed rule change is consistent 
with the requirements of this title and the rules and 
regulations issued under this title that are 
applicable to such organization.’’ Under Section 
6(b) of the Exchange Act, the rules of an exchange 
must be ‘‘designed to prevent fraudulent and 
manipulative acts and practices, to promote just 
and equitable principles of trade, to foster 
cooperation and coordination with persons engaged 
in regulating, clearing, settling, processing 
information with respect to, and facilitating 
transactions in securities, to remove impediments 
to and perfect the mechanism of a free and open 
market and a national market system, and, in 
general, to protect investors and the public 
interest.’’ 

73 A submission would be required even if an 
exchange believes that its existing rules satisfy the 
requirements of Rule 10C–1. In such a 
circumstance, the exchange’s rule submission 
would explain how the exchange’s existing rules 
satisfy the requirements of Rule 10C–1, and the 
submission would be subject to the Commission’s 
review and approval. 

by the exchanges.69 Other commentators 
argued that a look-back period was not 
necessary because the two largest 
exchanges (NYSE and Nasdaq) currently 
impose look-back requirements on listed 
issuers in their standards regarding 
director independence.70 

c. Final Rule 
After consideration of the comments, 

we are adopting the requirements as 
proposed, except that we are also 
extending them to apply to those 
members of a listed issuer’s board of 
directors who oversee executive 
compensation matters on behalf of the 
board of directors in the absence of a 
board committee. Under the final rule, 
the exchanges will be directed to 
establish listing standards requiring 
each member of a listed issuer’s 
compensation committee to be a 
member of the board of directors and to 
be independent. The final rule does not 
require that exchanges establish a 
uniform definition of independence. We 
believe this approach is consistent with 
the mandate in Section 10C(a)(3). 
Further, given the wide variety of 
issuers that are listed on exchanges, we 
believe that the exchanges should be 
provided with flexibility to develop 
independence requirements appropriate 
for the issuers listed on each exchange 
and consistent with the requirements of 
Rule 10C–1(b)(1). Although this 
provides the exchanges with flexibility 
to develop the appropriate 
independence requirements, as 
discussed below, the independence 
requirements developed by the 
exchanges will be subject to review and 
final Commission approval pursuant to 
Section 19(b) of the Exchange Act. 

In developing their own definitions of 
independence applicable to 
compensation committee members, the 
exchanges will be required to consider 
relevant factors, including, but not 
limited to: 

• A director’s source of 
compensation, including any 
consulting, advisory or compensatory 
fee paid by the issuer; and 

• Whether a director is affiliated with 
the issuer, a subsidiary of the issuer, or 
an affiliate of a subsidiary of the issuer. 

The final rule does not specify any 
additional factors that the exchanges 
must consider in determining 
independence requirements for 
compensation committee members, nor 
does the final rule prescribe any 
standards or relationships that will 
automatically preclude a finding of 
independence. Because the rule’s 

relevant factors cover the same matters 
as the prohibitions in Section 10A(m)’s 
definition of audit committee 
independence, we expect the exchanges 
to consider whether those prohibitions 
should also apply to compensation 
committee members. However, 
consistent with Section 10C, the 
exchanges are not required to adopt 
those prohibitions in their requirements 
and will have flexibility to consider 
other factors in developing their 
requirements. 

As noted above and in the Proposing 
Release, Section 10C of the Exchange 
Act does not require that the exchanges 
prohibit all affiliates from serving on a 
compensation committee. In 
establishing their independence 
requirements, the exchanges may 
determine that, even though affiliated 
directors are not allowed to serve on 
audit committees, such a blanket 
prohibition would be inappropriate for 
compensation committees, and certain 
affiliates, such as representatives of 
significant shareholders, should be 
permitted to serve. However, in 
response to concerns noted by some 
commentators that significant 
shareholders may have other 
relationships with listed companies that 
would result in such shareholders’ 
interests not being aligned with those of 
other shareholders, we emphasize that it 
is important for exchanges to consider 
other ties between a listed issuer and a 
director, in addition to share ownership, 
that might impair the director’s 
judgment as a member of the 
compensation committee. For example, 
the exchanges might conclude that 
personal or business relationships 
between members of the compensation 
committee and the listed issuer’s 
executive officers should be addressed 
in the definition of independence.71 

Although each exchange must 
consider affiliate relationships in 
establishing a definition of 
compensation committee independence, 
there is no requirement to adopt listing 
standards precluding compensation 
committee membership based on any 
specific relationships. Accordingly, we 
do not believe it is necessary to 
separately define the term ‘‘affiliate’’ for 
purposes of Rule 10C–1. In addition, the 
final rule does not impose any required 
look-back periods that must be 
incorporated in exchange listing 

standards relating to the independence 
of compensation committee members. 
We agree with commentators that the 
determination of whether to impose a 
look-back period in evaluating 
compensation committee member 
independence should be left to the 
exchanges and note that the exchanges 
already incorporate various look-back 
periods in their general criteria for 
director independence. In this respect, 
the final rule is similar to Exchange Act 
Rule 10A–3, which did not impose a 
mandatory look-back period for 
evaluating audit committee member 
independence in light of look-back 
periods already required by the 
exchanges for evaluating director 
independence generally. 

Consistent with the proposal, the 
exchanges’ definitions of independence 
for compensation committee members 
will be implemented through proposed 
rule changes that the exchanges will be 
required to file pursuant to Section 
19(b) of the Exchange Act, which are 
subject to the Commission’s review and 
approval.72 Consistent with the 
proposal, Rule 10C–1(a)(4) will require 
that each proposed rule change 
submission include, in addition to any 
other information required under 
Section 19(b) of the Exchange Act and 
the rules thereunder: a review of 
whether and how the proposed listing 
standards satisfy the requirements of the 
final rule; a discussion of the exchange’s 
consideration of factors relevant to 
compensation committee independence; 
and the definition of independence 
applicable to compensation committee 
members that the exchange proposes to 
adopt or retain in light of such review.73 
The Commission will then consider, 
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74 See Exchange Act Section 10C(c)(1). 
75 See Exchange Act Section 10C(d)(1). 
76 See Exchange Act Section 10C(e). 

77 See Standards Relating to Listed Company 
Audit Committees, Release No. 33–8220 (Apr. 9, 
2003) [68 FR 18788], n. 114 (‘‘As proposed, the 
requirement does not preclude access to or advice 
from the company’s internal counsel or regular 
outside counsel. It also does not require an audit 
committee to retain independent counsel.’’). 

78 See Exchange Act Section 10A(m)(5)(‘‘Each 
audit committee shall have the authority to engage 
independent counsel and other advisers, as it 
determines necessary to carry out its duties.’’). 

79 See, e.g., letters from Barnard, CalSTRS, Davis 
Polk, Pfizer and SCSGP. 

80 See letters from AFL–CIO, Better Markets, 
CalPERS, CFA Institute, CII, FLSBA and Railpen. 

81 See, e.g., letters from ABA, CEC (noting that 
‘‘the compensation committee is in the best position 
to determine whether a particular advisor would be 
an appropriate advisor following a review of all 
factors and subject to appropriate disclosure’’) and 
Merkl. 

82 See letter from ABA. 
83 See id. 
84 See letter from Merkl. 
85 See letter from Carl Struby. 
86 See letter from Merkl. 
87 See letter from Robert M. Fields (Apr. 6, 

2011)(‘‘Fields’’). 

prior to final approval, whether the 
exchanges considered the relevant 
factors outlined in Section 10C(a) and 
whether the exchanges’ proposed rule 
changes are consistent with the 
requirements of Section 6(b) and 
Section 10C of the Exchange Act. 

3. Authority To Retain Compensation 
Advisers; Responsibilities; and Funding 

Section 10C(c)(1) of the Exchange Act 
provides that the compensation 
committee of a listed issuer may, in its 
sole discretion, retain or obtain the 
advice of a ‘‘compensation 
consultant,’’ 74 and Section 10C(d) 
extends this authority to ‘‘independent 
legal counsel and other advisers.’’ 75 
Both sections also provide that the 
compensation committee shall be 
directly responsible for the 
appointment, compensation and 
oversight of the work of compensation 
advisers. Sections 10C(c)(1)(C) and 
10C(d)(3) provide that the compensation 
committee’s authority to retain, and 
responsibility for overseeing the work 
of, compensation advisers may not be 
construed to require the compensation 
committee to implement or act 
consistently with the advice or 
recommendations of a compensation 
adviser or to affect the ability or 
obligation of the compensation 
committee to exercise its own judgment 
in fulfillment of its duties. To ensure 
that the listed issuer’s compensation 
committee has the necessary funds to 
pay for such advisers, Section 10C(e) 
provides that a listed issuer shall 
provide ‘‘appropriate funding,’’ as 
determined by the compensation 
committee, for payment of ‘‘reasonable 
compensation’’ to compensation 
advisers.76 

We proposed Rules 10C–1(b)(2) and 
(3) to implement these statutory 
requirements. We are adopting these 
requirements substantially as proposed. 

a. Proposed Rule 
Proposed Rule 10C–1(b)(2) would 

implement Sections 10C(c)(1) and (d) by 
repeating the provisions set forth in 
those sections regarding the 
compensation committee’s authority to 
retain or obtain a compensation adviser, 
its direct responsibility for the 
appointment, compensation and 
oversight of the work of any 
compensation adviser, and the related 
rules of construction. In addition, 
proposed Rule 10C–1(b)(3) would 
implement Section 10C(e) by repeating 
the provisions set forth in that section 

regarding the requirement to provide 
appropriate funding for the payment of 
reasonable compensation, as determined 
by the compensation committee, to 
compensation advisers. 

In the Proposing Release, we noted 
that while the statute provides that 
compensation committees of listed 
issuers shall have the express authority 
to hire ‘‘independent legal counsel,’’ the 
statute does not require that they do so. 
Similar to our interpretation 77 of 
Section 10A(m) of the Exchange Act, 
which gave the audit committee 
authority to engage ‘‘independent legal 
counsel,’’ 78 we do not construe the 
requirements related to independent 
legal counsel and other advisers as set 
forth in Section 10C(d)(1) of the 
Exchange Act as requiring a 
compensation committee to retain 
independent legal counsel or as 
precluding a compensation committee 
from retaining non-independent legal 
counsel or obtaining advice from in- 
house counsel or outside counsel 
retained by the issuer or management. 

b. Comments on the Proposed Rule 

Many commentators expressed 
general support for the proposed 
requirements.79 While several 
commentators suggested that 
compensation committees should use, 
or be permitted to use, only 
independent compensation advisers,80 
other commentators agreed with the 
interpretive position expressed in the 
Proposing Release that the statute does 
not require a compensation committee 
to retain independent legal counsel or 
preclude the compensation committee 
from retaining non-independent legal 
counsel or obtaining advice from in- 
house counsel or counsel retained by 
the issuer or management.81 One 
commentator noted that the proposed 
rule should not be interpreted to ‘‘apply 
to or interfere with a compensation 
committee’s dealings with legal counsel 

from whom it may obtain advice, but 
which was not retained or selected by 
the committee, such as in-house and 
company counsel. Thus, the proposed 
language * * * should be clear that the 
requirement that independent legal 
counsel and other advisers be subject to 
the direct oversight of the compensation 
committee applies only to such counsel 
and advisors who are specifically and 
separately retained by the compensation 
committee.’’ 82 This commentator 
thought it would be helpful to include 
the Commission’s interpretation of the 
statute in the text of the rule,83 although 
one commentator viewed such 
clarification as unnecessary.84 One 
commentator asked that we clarify 
whether the interpretive view expressed 
in the Proposing Release would apply 
equally to compensation consultants— 
i.e., whether a compensation committee 
could obtain advice from compensation 
consultants retained by management.85 

We asked for comment on whether we 
should define what constitutes an 
‘‘independent legal counsel.’’ One 
commentator stated, without 
explanation, that it would not be 
necessary for us to define what 
constitutes an ‘‘independent legal 
counsel.’’ 86 Another commentator 
believed that we should provide more 
guidance for issuers to determine 
whether legal counsel is ‘‘independent,’’ 
so that listed issuers would have greater 
assurance that they are in compliance 
with Exchange Act Section 10C(d)(1).87 

c. Final Rule 
We are adopting the rule substantially 

as proposed, with modifications to 
clarify that the scope of the 
requirements is limited to only those 
compensation advisers retained by the 
compensation committee and to apply 
the requirement that the compensation 
committee be directly responsible for 
the appointment, compensation and 
oversight of the work of any 
compensation adviser retained by the 
compensation committee to those 
members of a listed issuer’s board of 
directors who oversee executive 
compensation matters on behalf of the 
board of directors in the absence of a 
board committee. Under the final rules, 
the exchanges will be directed to adopt 
listing standards that provide that: 

• The compensation committee may, 
in its sole discretion, retain or obtain the 
advice of a compensation adviser; 
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88 Similarly, Exchange Act Rule 10A–3 provides 
that audit committees must have the authority to 
engage ‘‘independent counsel’’ and that listed 
issuers must provide for appropriate funding of 
such advisers. Independent counsel is not further 
defined in Rule 10A–3, and we do not believe that 
there has been any uncertainty arising from the 
absence of such a definition. 

89 Although there is no relevant legislative 
history, we assume this requirement is intended to 
address the concern expressed by the multi-service 
compensation consulting firms that the disclosure 
requirements the Commission adopted in 2009 are 
not competitively neutral because they do not 
address potential conflicts of interest presented by 
boutique consulting firms that are dependent on the 
revenues of a small number of clients. See letter 
from Towers Perrin, commenting on Proxy 
Disclosure and Solicitation Enhancements, Release 
No. 33–9052 (July 10, 2009), available at http:// 
www.sec.gov/comments/s7-13-09/s71309-90.pdf. 
The list of independence factors in Section 
10C(b)(2), which addresses both multi-service firm 
‘‘other services’’ conflicts and boutique firm 
‘‘revenue concentration’’ conflicts, is consistent 
with this assumption. 90 See Proposing Release, 76 FR at 18972. 

• The compensation committee, 
which for this purpose includes those 
members of a listed issuer’s board of 
directors who oversee executive 
compensation matters on behalf of the 
board of directors in the absence of a 
board committee, shall be directly 
responsible for the appointment, 
compensation and oversight of the work 
of any compensation adviser retained by 
the compensation committee; and 

• Each listed issuer must provide for 
appropriate funding for payment of 
reasonable compensation, as determined 
by the compensation committee, to any 
compensation adviser retained by the 
compensation committee. 
Consistent with Sections 10C(c)(1)(c) 
and 10C(d)(3), the final rule may not be 
construed to require the compensation 
committee to implement or act 
consistently with the advice or 
recommendations of any adviser to the 
compensation committee or to affect the 
ability or obligation of a compensation 
committee to exercise its own judgment 
in fulfillment of the duties of the 
compensation committee. 

Consistent with our interpretation of 
Section 10C, the final rule does not 
require compensation committees to 
retain or obtain advice only from 
independent advisers. A listed issuer’s 
compensation committee may receive 
advice from non-independent counsel, 
such as in-house counsel or outside 
counsel retained by management, or 
from a non-independent compensation 
consultant or other adviser, including 
those engaged by management. The final 
rule does not require a compensation 
committee to be directly responsible for 
the appointment, compensation or 
oversight of compensation advisers that 
are not retained by the compensation 
committee, such as compensation 
consultants or legal counsel retained by 
management. Rather, the direct 
responsibility to oversee compensation 
advisers applies only to those advisers 
retained by a compensation committee, 
and the obligation of the issuer to 
provide for appropriate funding applies 
only to those advisers so retained. 
Finally, in light of the provisions of our 
final rule and the fact that 
commentators did not urge us to define 
‘‘independent legal counsel,’’ we do not 
believe such a definition is needed. 88 
We note that the final rule requires the 
payment of reasonable compensation 

not only to independent legal counsel 
but also to ‘‘any other adviser’’ to the 
compensation committee, which 
includes any compensation advisers 
retained by the compensation 
committee, such as attorneys and 
consultants, whether or not they are 
independent. 

4. Compensation Adviser Independence 
Factors 

Section 10C(b) of the Exchange Act 
provides that the compensation 
committee of a listed issuer may select 
a compensation adviser only after taking 
into consideration the five 
independence factors specified in 
Section 10C(b) as well as any other 
factors identified by the Commission. In 
accordance with Section 10C(b), these 
factors would apply to the selection of 
compensation consultants, legal counsel 
and other advisers to the committee. 
The statute does not require a 
compensation adviser to be 
independent, only that the 
compensation committee of a listed 
issuer consider the enumerated 
independence factors before selecting a 
compensation adviser. Section 10C(b)(2) 
specifies that the independence factors 
identified by the Commission must be 
competitively neutral 89 and include, at 
minimum: 

• The provision of other services to 
the issuer by the person that employs 
the compensation consultant, legal 
counsel or other adviser; 

• The amount of fees received from 
the issuer by the person that employs 
the compensation consultant, legal 
counsel or other adviser, as a percentage 
of the total revenue of the person that 
employs the compensation consultant, 
legal counsel or other adviser; 

• The policies and procedures of the 
person that employs the compensation 
consultant, legal counsel or other 
adviser that are designed to prevent 
conflicts of interest; 

• Any business or personal 
relationship of the compensation 
consultant, legal counsel or other 

adviser with a member of the 
compensation committee; and 

• Any stock of the issuer owned by 
the compensation consultant, legal 
counsel or other adviser. 

We proposed to direct the exchanges 
to adopt listing standards requiring the 
compensation committee of a listed 
issuer to consider the five factors 
enumerated in Section 10C(b) of the 
Exchange Act prior to selecting a 
compensation adviser. We are adopting 
the rule substantially as proposed, but 
with some changes in response to 
comments. 

a. Proposed Rule 
Proposed Rule 10C–1(b)(4) would 

direct the exchanges to adopt listing 
standards that require the compensation 
committee of a listed issuer to take into 
account the five factors identified in 
Section 10C(b)(2), in addition to any 
other factors identified by the relevant 
exchange, before selecting a 
compensation adviser. Under the 
proposed rule, the exchanges would 
have the ability to add other 
independence factors that must be 
considered by compensation 
committees. In the Proposing Release, 
we stated that we did not propose any 
additional factors because we believed 
that the factors set forth in Section 
10C(b) are ‘‘generally comprehensive,’’ 
although we solicited comment as to 
whether there are any additional 
independence factors that should be 
taken into consideration by a listed 
issuer’s compensation committee.90 

As noted above and in the Proposing 
Release, Section 10C does not require 
compensation advisers to be 
independent—only that the 
compensation committee consider 
factors that may bear upon 
independence. As a result, we did not 
believe that it would be appropriate to 
establish bright-line or numerical 
thresholds that would affect whether or 
when the factors listed in Section 10C, 
or any additional factors, must be 
considered by a compensation 
committee. For example, we did not 
believe that our rules should provide 
that a compensation committee must 
consider stock owned by an adviser 
only if ownership exceeds a specified 
minimum percentage of the issuer’s 
stock, or that a committee must consider 
the amount of revenues that the issuer’s 
business represents for an adviser only 
if the percentage exceeds a certain 
percentage of the adviser’s revenues. 
Accordingly, proposed Rule 10C–1(b)(4) 
would require the listing standards 
developed by the exchanges to include 
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91 As noted above, the exchanges would have the 
ability to add other independence factors that must 
be considered by compensation committees, and 
these additional factors could include materiality or 
bright-line thresholds or cutoffs. 

92 See, e.g., letters from ABA, Pfizer, SCSGP and 
USS. 

93 See letter from Aon Hewitt (‘‘AON’’). 
94 See letter from Hodak Value Advisors. 
95 See, e.g., letters from Frederic Cook, 

Longnecker & Associates (‘‘Longnecker’’), Mercer, 
Steven Hall & Partners (‘‘Steven Hall’’) and Towers 
Watson (‘‘Towers’’). 

96 See letters from Frederic Cook and Longnecker. 

97 See letters from AON, Mercer and Towers. 
98 See, e.g., letters from ABA, AFL–CIO, AFSCME 

and USS. 
99 See letters from AFL–CIO, AFSCME, Frederic 

Cook and UAW. See also letter from Steven Hall 
(noting that the ‘‘requirement that a compensation 
committee consider the company’s fees paid to a 
firm as a percentage of the firm’s overall fees seems 
to overlook the more significant issue of the amount 
of fees the consulting firm receives for services to 
the compensation committee as a percentage of the 
total fees the firm receives including fees for other 
services to the company’’). 

100 See, e.g., letters from ABA (supporting 
consideration of relationships between adviser’s 
employer and issuer’s executive officers), Better 
Markets, Merkl (supporting consideration of 
relationships between either adviser or adviser’s 
employer and issuer’s executive officers), and USS 
(supporting consideration of relationships between 
adviser and issuer’s executive officers). One 
commentator supported requiring consideration of 
business or personal relationships between an 
issuer’s executive officers and the compensation 
adviser, but not the adviser’s employer. See letter 
from Towers. 

101 See, e.g., letters from AON, Meridian 
Compensation Partners (‘‘Meridian’’), SCSGP and 
Steven Hall. 

102 See letter from Steven Hall. 

103 See letters from ABA, Davis Polk, McGuire 
Woods and S&C. 

104 See letters from ABA and McGuire Woods. 
105 See letters from ABA and S&C. 
106 See, e.g., letters from Better Markets, Robert M. 

Fields (Apr. 29, 2011), Richard Thalheimer and 
Towers. 

107 See letter from Towers. 
108 See letters from Longnecker, McGuireWoods, 

Meridian, SCSGP and Towers. 

the independence factors set forth in the 
statute and incorporated into the rule 
without any materiality or bright-line 
thresholds or cutoffs.91 

b. Comments on the Proposed Rule 
Comments on this proposal were 

mixed. A number of commentators 
supported directing the exchanges to 
adopt listing standards that require the 
compensation committee to take into 
account the five factors enumerated in 
Section 10C, in addition to any other 
factors identified by the exchanges.92 
One multi-service compensation 
consulting firm believed that the five 
factors listed in Section 10C(b)(2) were, 
in total, competitively neutral, but that, 
on an individual basis, some of the 
factors were not competitively neutral.93 
This commentator suggested that we 
should provide an instruction to the 
final rules to emphasize that the factors 
should be considered in their totality 
and that no one factor should be viewed 
as a determinative factor of 
independence. Another commentator 
argued that the full effects of any 
independence factor on competition in 
the rapidly evolving advisory industry 
are not entirely knowable, and that the 
Commission should generally 
recommend factors that, when applied 
equally across the full spectrum of 
existing firms, help in achieving the 
goal of adviser independence.94 

Several commentators argued that 
some or all of the five factors identified 
in Section 10C(b)(2) and included in the 
proposed rule were not competitively 
neutral.95 Multi-service consulting firms 
argued that the consideration of other 
services provided to the issuer by the 
person that employs the compensation 
consultant was not competitively 
neutral as this factor would affect only 
multi-service firms. For their part, 
smaller consulting firms argued that the 
consideration of the amount of fees 
received from the issuer as a percentage 
of a firm’s total revenues was not 
competitively neutral because the 
likelihood of revenue concentration 
would be greater in smaller firms.96 
Three commentators argued that our 
existing compensation consultant fee 

disclosure requirements 
disproportionately affect multi-service 
consulting firms, and suggested that we 
could improve the competitive 
neutrality of our rules by requiring 
competitively neutral disclosure of fees 
paid to all compensation consultants or 
advisers.97 

Many commentators urged us to add 
more independence factors to the list of 
factors that could affect the 
independence of a compensation 
adviser.98 Several commentators argued 
that we should include a comparison of 
the amount of fees received for 
providing executive compensation 
consulting services to the amount of fees 
received for providing non-executive 
compensation consulting services.99 
Other commentators expressed support 
for requiring compensation committees 
to consider any business or personal 
relationship between an executive 
officer of the issuer and an adviser or 
the person employing the compensation 
adviser.100 Some commentators, 
however, opposed adding new factors to 
the list of factors identified in the 
proposed rule,101 although one of these 
commentators acknowledged that it 
would advise any compensation 
committee evaluating the independence 
of a potential adviser to consider the 
business and personal relationships 
between the issuer’s executive officers 
and the adviser or adviser’s firm.102 

In the Proposing Release, we 
requested comment on the application 
of the independence factors to different 
categories of advisers. Several 
commentators requested that we 
stipulate that a compensation committee 
conferring with or soliciting advice from 

the issuer’s in-house or outside legal 
counsel would not be required to 
consider the independence factors with 
respect to such counsels.103 These 
commentators believed that a 
compensation committee should be 
required to consider the independence 
factors only when the committee itself 
selects a compensation adviser, but not 
when it receives advice from, but does 
not select, an adviser.104 Moreover, two 
of these commentators questioned the 
usefulness of the independence 
assessment as it relates to in-house legal 
counsel, outside legal counsel to an 
issuer or a compensation adviser 
retained by management, as they are not 
held out, or considered by the 
compensation committee, to be 
independent.105 

On the other hand, a number of 
commentators argued that the 
compensation adviser independence 
requirements should apply to any legal 
counsel that provides advice to the 
compensation committee.106 One of 
these commentators argued that the 
language of Section 10C(b)(1) is 
unambiguous and that the final rules 
should clarify that exchange listing 
standards must require compensation 
committees to consider the 
independence factors whenever a 
committee receives advice from legal 
counsel, regardless of whether or not the 
committee selected counsel.107 

We also requested comment on 
whether we should include materiality, 
numerical or other thresholds that 
would limit the circumstances in which 
a compensation committee is required 
to consider the independence factors. 
Several commentators opposed 
including such materiality, numerical or 
other bright-line thresholds in the 
rule.108 These commentators expressed 
concern that such thresholds may not be 
competitively neutral and could reduce 
the flexibility compensation committees 
have to select advisers best-suited to the 
issuer. A number of commentators 
supported a materiality threshold with 
respect to the stock ownership factor. 
One commentator suggested that 
consideration of this factor should be 
required only if an individual 
beneficially owns in excess of 5% of an 
outstanding class of an issuer’s equity 
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109 See letter from Steven Hall. 
110 See letter from ABA. 
111 See letters from AON and Mercer. 
112 See letters from AON and Towers. 
113 See letter from Merkl. 
114 See letters from Hodak and Mercer. 
115 See letter from Mercer. 
116 See, e.g., letters from AON and Meridian. 
117 See letter from Meridian. 
118 See letter from AON. 

119 See letters from Merkl and Towers. 
120 See letter from Mercer. 
121 See letter from Meridian. 
122 See letter from Mercer (noting that the more 

junior members of the team rarely interact directly 
with the compensation committee). 

123 See, e.g., letters from CFA Institute and 
Frederic Cook. 

124 See, e.g., letter from Better Markets. 

125 See, e.g., letters from ABA, Better Markets, 
Merkl and USS. 

126 See letter from AON. 

securities.109 Another commentator 
suggested a threshold of $50,000 in fair 
market value or 5,000 shares of a listed 
issuer’s stock, below which an adviser’s 
stock ownership would not be deemed 
to affect his or her independence.110 
Other commentators suggested that 
compensation committees should be 
required to consider only stock owned 
by the lead adviser and not stock owned 
by other employees on the adviser’s 
team.111 

Comments were mixed as to whether 
the final rule should clarify the phrases 
‘‘provision of other services’’ or 
‘‘business or personal relationships,’’ as 
used in proposed Rule 10C–1(b)(4). 
Some commentators thought no further 
clarification of the phrase ‘‘provision of 
other services’’ was necessary,112 and 
another commented that it ‘‘is better to 
have a general principle than to have 
exhaustive detailed rules that may leave 
loopholes for services that may impair 
the independence of an advisory 
firm.’’ 113 Two commentators suggested 
defining the phrase to expressly exclude 
certain services.114 For example, one 
commentator suggested excluding 
advice related to broad-based, non- 
discriminatory plans or surveys.115 

Some commentators urged that we 
further define the phrase ‘‘business or 
personal relationship.’’ 116 One 
commentator suggested that we should 
define ‘‘business relationship’’ to 
expressly exclude any non-commercial 
relationship between an adviser and a 
member of the issuer’s compensation 
committee, provided that such 
relationship does not result in 
significant monetary or economic gain 
to either party, and that we should 
define ‘‘personal relationship’’ to 
include only familial relationships.117 
Another commentator argued that 
business or personal relationships that 
are more casual in nature may not be 
relevant to adviser independence and 
suggested limiting consideration of such 
relationships to those that would ‘‘more 
likely than not’’ have a ‘‘material 
adverse effect’’ on an individual’s 
independence.118 Two commentators 
thought it would be helpful if we 
provided examples of the types of 
relationships to be considered, in order 
to guide compensation committees as 
they consider the breadth of possible 

relationships that might impair adviser 
independence.119 Another commentator 
thought it was unnecessary for us to 
further define the phrase because the 
‘‘myriad possible definitions and 
considerations are unlikely to be fully 
encompassed by such a definition.’’ 120 

A few commentators also urged that 
we clarify the scope of individuals 
whose relationships would need to be 
considered in the context of evaluating 
adviser independence. One 
commentator recommended limiting the 
required consideration to the individual 
adviser who renders services to the 
compensation committee,121 and 
another commentator similarly 
recommended limiting the required 
consideration to the lead consultant, 
counsel or adviser to the committee, but 
not to other members of the adviser’s 
team serving the compensation 
committee.122 

We requested comment on whether 
we should require disclosure of a 
compensation committee’s process for 
selecting advisers. Many commentators 
criticized this idea, citing concerns 
about extending already lengthy proxy 
statement discussions of executive 
compensation and expressing doubt that 
additional disclosure of the process for 
selecting advisers would provide any 
useful information to investors.123 
However, some commentators thought 
such disclosure could be useful in 
providing transparency as to whether 
compensation committees were 
following the required process for 
selecting advisers.124 

c. Final Rule 
After considering the comments, we 

are adopting the requirements 
substantially as proposed, but with 
some revisions. As discussed above, this 
aspect of the final rule will also apply 
to those members of a listed issuer’s 
board of directors who oversee 
executive compensation matters on 
behalf of the board of directors in the 
absence of a board committee. We have 
also decided to include one additional 
independence factor that compensation 
committees must consider before 
selecting a compensation adviser. Under 
the final rule, the exchanges will be 
directed to adopt listing standards that 
require a compensation committee to 
take into account the five factors 

enumerated in Section 10C(b)(2), as well 
as any business or personal 
relationships between the executive 
officers of the issuer and the 
compensation adviser or the person 
employing the adviser. This would 
include, for example, situations where 
the chief executive officer of an issuer 
and the compensation adviser have a 
familial relationship or where the chief 
executive officer and the compensation 
adviser (or the adviser’s employer) are 
business partners. We agree with 
commentators who stated that business 
and personal relationships between an 
executive officer and a compensation 
adviser or a person employing the 
compensation adviser may potentially 
pose a significant conflict of interest 
that should be considered by the 
compensation committee before 
selecting a compensation adviser.125 

As was proposed, the final rule does 
not expand the stock ownership factor 
to require consideration of stock owned 
by the person employing a 
compensation adviser. As we noted in 
the Proposing Release, we interpret 
‘‘any stock of the issuer owned by the 
compensation consultant, legal counsel, 
or other adviser’’ to include shares 
owned by the individuals providing 
services to the compensation committee 
and their immediate family members. 

Other than the additional factor 
described above, the final rules will not 
require the listing standards to mandate 
consideration of independence factors 
beyond those set forth in Section 
10C(b)(2). We believe that these six 
factors, when taken together, are 
competitively neutral, as they will 
require compensation committees to 
consider a variety of factors that may 
bear upon the likelihood that a 
compensation adviser can provide 
independent advice to the 
compensation committee, but will not 
prohibit committees from choosing any 
particular adviser or type of adviser. We 
agree with the commentator who 
suggested that the factors should be 
considered in their totality and that no 
one factor should be viewed as a 
determinative factor of 
independence.126 We do not believe it is 
necessary, however, to provide an 
instruction to this effect, as the final 
rule directs the exchanges to require 
consideration of all of the specified 
factors. In response to concerns echoed 
by a number of commentators, we 
emphasize that neither the Act nor our 
final rule requires a compensation 
adviser to be independent, only that the 
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127 The listing standards do not, of course, 
override any duties imposed on directors by 
applicable state law relating to the selection of 
compensation advisers. 

128 See letters from ABA, Davis Polk and S&C. 
129 See letters from Davis Polk and S&C. 
130 See letters from Jackson and Towers. 131 See Exchange Act Section 10C(f)(2). 

132 17 CFR 240.10A–3(a)(3). 
133 See letters from Debevoise and CalPERS. 
134 See, e.g., letters from Davis Polk and Merkl. 
135 See letter from Better Markets. 
136 See, e.g., letters from ABA, Davis Polk, Merkl 

and NYSE. 
137 See letter from NYSE. 

compensation committee consider the 
enumerated independence factors before 
selecting a compensation adviser. 
Compensation committees may select 
any compensation adviser they prefer, 
including ones that are not 
independent, after considering the six 
independence factors outlined in the 
final rule.127 

In response to comments,128 we are 
including an instruction to the final rule 
to provide that a compensation 
committee need not consider the six 
independence factors before consulting 
with or obtaining advice from in-house 
counsel. Commentators noted that it is 
routine for in-house counsel to consult 
with, and provide advice to, the 
compensation committee on a variety of 
issues, such as, for example, the terms 
of an existing benefit plan or how a 
proposed employment contract would 
interrelate with other company 
agreements.129 We agree with these 
commentators that, as in-house legal 
counsel are company employees, they 
are not held out to be independent. In 
addition, we do not believe 
compensation committees consider that 
in-house counsel serve in the same role 
or perform a similar function as a 
compensation consultant or outside 
legal counsel. 

This instruction will not affect the 
obligation of a compensation committee 
to consider the independence of outside 
legal counsel or compensation 
consultants or other advisers retained by 
management or by the issuer. We 
believe that information gathered from 
an independence assessment of these 
categories of advisers will be useful to 
the compensation committee as it 
considers any advice that may be 
provided by these advisers. In addition, 
excluding outside legal counsel or 
compensation consultants retained by 
management or by the issuer from the 
required independence assessment may 
not be competitively neutral, since, as 
some commentators pointed out, they 
often perform the same types of services 
as the law firms and compensation 
consultants selected by the 
compensation committee.130 
Accordingly, we are including an 
instruction to the final rule that 
provides that a listed issuer’s 
compensation committee is required to 
conduct the independence assessment 
outlined in Rule 10C–1(b)(4) with 
respect to any compensation consultant, 

legal counsel or other adviser that 
provides advice to the compensation 
committee, other than in-house legal 
counsel. 

The final rule, like our proposal, does 
not include any materiality, numerical 
or other thresholds that would narrow 
the circumstances in which a 
compensation committee is required to 
consider the independence factors 
specified in the rule. We are concerned 
that adding materiality or other bright- 
line thresholds may not be 
competitively neutral. The absence of 
any such thresholds means that all facts 
and circumstances relevant to the six 
factors will be presented to the 
compensation committee for its 
consideration of the independence of a 
compensation adviser, and not just 
those factors that meet a prescribed 
threshold. For similar reasons, the final 
rule does not further define the phrases 
‘‘provision of other services’’ or 
‘‘business or personal relationship.’’ 

Consistent with the proposed rule, the 
final rule does not require listed issuers 
to describe the compensation 
committee’s process for selecting 
compensation advisers pursuant to the 
new listing standards. We are sensitive 
to the concerns of commentators that 
adding such disclosure would increase 
the length of proxy statement 
disclosures on executive compensation 
without necessarily providing 
additional material information to 
investors. 

5. Opportunity To Cure Defects 
Section 10C(f)(2) of the Exchange Act 

specifies that our rules must provide for 
appropriate procedures for an issuer to 
have a reasonable opportunity to cure 
any defects that would be the basis for 
a prohibition of the listing of an issuer’s 
securities as a result of its failure to 
meet the requirements set forth in 
Section 10C, before imposition of such 
prohibition.131 To implement this 
requirement, we proposed Rule 10C– 
1(a)(3), which would require the 
exchanges to establish such procedures 
if their existing procedures are not 
adequate. We are adopting the rule as 
proposed. 

a. Proposed Rule 
Proposed Rule 10C–1(a)(3) would 

provide that the exchange listing 
standards required by Rule 10C–1 must 
allow issuers a reasonable opportunity 
to cure violations of the compensation 
committee listing requirements. The 
proposed rule did not set forth specific 
procedures for curing violations of 
compensation committee listing 

requirements, but specified that the 
listing standards may provide that if a 
member of a compensation committee 
ceases to be independent for reasons 
outside the member’s reasonable 
control, that person, with notice by the 
issuer to the applicable exchange, may 
remain a compensation committee 
member of the listed issuer until the 
earlier of the next annual shareholders’ 
meeting of the listed issuer or one year 
from the occurrence of the event that 
caused the member to be no longer 
independent. Proposed Rule 10C–1(a)(3) 
was patterned after similar provisions 
contained in Exchange Act Rule 10A– 
3(a)(3).132 

b. Comments on the Proposed Rule 
Commentators generally supported 

proposed Rule 10C–1(a)(3). Two 
commentators favored requiring the 
exchanges to provide issuers the same 
opportunity to cure non-compliance 
with the compensation committee 
listing requirements as they have with 
respect to audit committee 
requirements.133 In response to our 
request for comment on whether we 
should direct the exchanges to adopt 
specific procedures for curing non- 
compliance, several commentators were 
opposed to requiring the exchanges to 
establish any such specific 
procedures.134 One commentator, 
however, urged us to direct the 
exchanges to establish more limited 
procedures for curing defects.135 

We also requested comment as to 
whether listed issuers that have just 
completed initial public offerings 
should be given additional time to 
comply with the compensation 
committee independence requirements, 
as is permitted by Exchange Act Rule 
10A–3(b)(1)(iv)(A) with respect to audit 
committee independence requirements. 
Several commentators supported 
providing newly listed issuers with 
additional time to comply with the 
compensation committee listing 
requirements.136 The NYSE argued that 
the exchanges should have the 
flexibility to permit an issuer applying 
for listing in connection with an initial 
public offering to have additional time 
to comply with compensation 
committee requirements.137 The NYSE 
also requested that we clarify that the 
authority the exchanges would have 
under Rule 10C–1(a)(3) to provide 
issuers an opportunity to cure defects is 
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138 See id. 
139 See, e.g., NYSE Listed Company Manual 

Section 801–805; Nasdaq Equity Rules 5800 Series; 
NYSE AMEX Company Guide Section 1009 and 
Part 12; Chicago Board Options Exchange Rule 
31.94; Chicago Stock Exchange Article 22, Rules 4, 
17A, and 22; Nasdaq OMX BX Rule 4800 series; 
Nasdaq OMX PHLX Rule 811. Neither NYSE Arca 
nor the National Stock Exchange has a rule that 
specifically requires listed companies to be given an 
opportunity to submit a plan to regain compliance 
with corporate governance listing standards other 
than audit committee requirements; issuers listed 
on these exchanges, however, are provided notice, 
an opportunity for a hearing, and an opportunity for 
an appeal prior to delisting. See NYSE Arca Rule 
5.5(m); National Stock Exchange Rule 15.7 and 
Chapter X. 

140 See H.R. 4173, 111th Cong. § 952 (as passed, 
with amendments, by the Senate on May 20, 2010). 

141 See H.R. 4173, 111th Cong. § 2003 (as passed 
by the House of Representatives on Dec. 11, 2009). 

142 See Press Release, Financial Services 
Committee Passes Executive Compensation Reform, 
July 28, 2009, available at: http:// 
democrats.financialservices.house.gov/press/ 
PRArticle.aspx?NewsID=520. 

143 See NYSE Listed Company Manual Section 
303A.00. 

144 In adopting this rule, the Commission 
determined that debt holders would receive 
sufficient protection from the indenture, the Trust 
Indenture Act, the proxy rules’ antifraud 
proscriptions, and the Exchange Act rules that 
facilitate the transmission of materials to beneficial 
owners. See Exemptive Relief and Simplification of 
Filing Requirements for Debt Securities To Be 
Listed on a National Securities Exchange, Release 
No. 34–34922 (Nov. 1, 1994) [59 FR 55342]. 

145 Based on a review of information reported on 
Forms 10–K, 20–F and 40–F and current public 
quotation and trade data on issuers whose debt 
securities are listed on an exchange, such as the 
NYSE Listed and Traded Bonds and NYSE Amex 
Listed Bonds, we estimate that there are 
approximately 83 issuers that list only debt 
securities on an exchange. Of these 83 issuers, 
approximately 45 are wholly-owned subsidiaries 
that would be exempt from proposed Exchange Act 

not limited to situations where a 
previously independent compensation 
committee member loses his or her 
independent status for reasons outside 
his or her control.138 

c. Final Rule 
After consideration of the comments, 

we are adopting Rule 10C–1(a)(3) as 
proposed. Similar to Exchange Act Rule 
10A–3(a)(3), the final rule requires the 
exchanges to provide appropriate 
procedures for listed issuers to have a 
reasonable opportunity to cure any 
noncompliance with the compensation 
committee listing requirements that 
could result in the delisting of an 
issuer’s securities. The exchanges’ rules 
may also provide that if a member of a 
listed issuer’s compensation committee 
ceases to be independent for reasons 
outside the member’s reasonable 
control, that person, with notice by the 
issuer to the applicable exchange, may 
remain a compensation committee 
member of the listed issuer until the 
earlier of the next annual shareholders’ 
meeting of the listed issuer or one year 
from the occurrence of the event that 
caused the member to be no longer 
independent. The exchanges’ authority 
to provide issuers an opportunity to 
cure defects is not limited to situations 
where a previously independent 
compensation committee member loses 
his or her independent status for 
reasons outside his or her control. 

As we noted in the Proposing Release, 
we believe that existing listing 
standards and delisting procedures of 
most of the exchanges satisfy the 
requirement for there to be reasonable 
procedures for an issuer to have an 
opportunity to cure any defects on an 
ongoing basis. Most exchanges have 
already adopted procedures to provide 
issuers with notice and opportunity for 
a hearing, an opportunity for an appeal 
and an opportunity to cure defects 
before their securities are delisted.139 
Nonetheless, we expect that the rules of 
each exchange would provide for 
definite procedures and time periods for 

compliance with the final rule 
requirements to the extent they do not 
already do so. 

We have not made any modifications 
to Rule 10C–1(a)(3) with respect to 
newly listed issuers. As discussed in 
more detail in Section II.B.2 of this 
release, in accordance with Exchange 
Act Section 10C(f)(3), our final rule will 
authorize the exchanges to exempt 
categories of issuers from the 
requirements of Section 10C. We believe 
this authority will allow the exchanges 
to craft appropriate limited exceptions 
from the required compensation 
committee listing standards for newly 
listed and other categories of listed 
issuers, subject to Commission review 
and approval pursuant to Section 19(b) 
of the Exchange Act. 

B. Implementation of Listing 
Requirements 

1. Exchanges and Securities Affected 
We proposed to apply the 

requirements of Section 10C only to 
exchanges that list equity securities. In 
addition, the proposed rule would 
require that the exchanges adopt listing 
standards in compliance with the rule 
only with respect to issuers with listed 
equity securities. Along with the 
exemptions contained in Section 10C, 
the proposed rule would also exempt 
security futures products and 
standardized options. We are adopting 
the rule as proposed. 

a. Proposed Rule 
Section 10C(a) provides that the 

Commission shall direct the exchanges 
to prohibit the listing of any ‘‘equity 
security’’ of an issuer (other than several 
types of exempted issuers) that does not 
comply with the compensation 
committee member independence 
requirements. In contrast, Section 
10C(f)(1), which states generally the 
scope of the compensation committee 
and compensation adviser listing 
requirements, provides that the 
Commission shall direct the national 
securities exchanges and national 
securities associations ‘‘to prohibit the 
listing of any security of an issuer that 
is not in compliance with the 
requirements of this section’’ (emphasis 
added). 

The Senate-passed version of the bill 
did not distinguish between equity and 
non-equity securities, referencing only 
the prohibition against the listing of 
‘‘any security’’ of an issuer not in 
compliance with the independence 
requirements.140 The initial House- 
passed version would have required the 

Commission to adopt rules to direct the 
exchanges to prohibit the listing of ‘‘any 
class of equity security’’ of an issuer that 
is not in compliance with the 
compensation committee independence 
standards, as well as with any of the 
other provisions of that section, 
including the provisions relating to 
compensation advisers.141 According to 
a press release issued by the House 
Financial Services Committee, this 
language was added during 
deliberations by that committee to 
clarify that the compensation committee 
independence standards would apply 
only to ‘‘public companies, not to 
companies that have only an issue of 
publicly-registered debt.’’ 142 Because 
the Senate-passed version of the bill 
(which did not specify ‘‘equity’’ 
securities) was used as the base for the 
conference draft, it appears that 
addition of ‘‘equity’’ securities in 
Section 10C(a) of the conference draft 
was deliberate. Unlike the House-passed 
bill, however, the final bill specifically 
references equity securities only in 
connection with compensation 
committee member independence 
requirements. 

As we noted in the Proposing Release, 
the NYSE currently exempts issuers 
whose only listed securities are debt 
securities from the compensation 
committee listing requirements that 
apply to issuers listing equity 
securities.143 In addition, Exchange Act 
Rule 3a12–11 exempts listed debt 
securities from most of the requirements 
in our proxy and information statement 
rules.144 Finally, most, if not all, issuers 
with only listed debt securities, other 
than foreign private issuers, are 
privately held.145 In light of the 
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Rule 10C–1 pursuant to Section 10C(g) of the Act. 
None of these 83 issuers has a class of equity 
securities registered under Section 12 of the 
Exchange Act. 

146 Although Section 10C is, in many respects, 
similar to the audit committee independence 
requirements contained in Section 10A(m), there 
are differences in some of the statutory language. In 
this regard, we note that the requirements included 
in Section 10A(m) of the Exchange Act, as set forth 
in Section 301 of the Sarbanes-Oxley Act, are 
applicable generally to ‘‘listed securities,’’ and no 
reference is made to equity securities. Therefore, 
although Section 10A(m) applies to issuers whether 
they have listed debt or equity, we do not believe 
this should necessarily prescribe the scope of 
Section 10C. 

147 Similarly, we stated that we did not expect the 
National Futures Association, which is a national 
securities association registered under Section 
15A(k) for the limited purpose of regulating the 
activities of members who are registered as broker- 
dealers in security futures products, see note 8, 
above, to develop listing standards regarding 
compensation committees in compliance with 
proposed Rule 10C–1. See Proposing Release, 76 FR 
at 18974, n. 73. 

148 The OTC Bulletin Board (OTCBB) and the 
OTC Markets Group (previously known as the Pink 
Sheets and Pink OTC Markets) will not be affected 
by Rule 10C–1, and therefore issuers whose 
securities are quoted on these interdealer quotation 
systems similarly will not be affected, unless their 
securities also are listed on a national securities 
exchange. The OTCBB is an ‘‘interdealer quotation 
system’’ for over-the-counter securities that is 
operated by FINRA. (Exchange Act Rule 15c2–11 
defines the term ‘‘interdealer quotation system.’’ 17 
CFR 240.15c2–11.) It does not, however, have a 
listing agreement or arrangement with the issuers 
whose securities are quoted on the system and are 
not considered listed, as that term is defined and 
used in Rule 10C–1. See Rules 10C–1(a)(2) and 
(c)(3). Although market makers may be required to 
review and maintain specified information about an 
issuer and to furnish that information to FINRA, the 
issuers whose securities are quoted on the OTCBB 
are not required to submit any information to the 
system. The OTC Markets Group is not a registered 
national securities exchange or association, nor is 

it operated by a registered national securities 
exchange or association, and thus is not covered by 
the terms of the final rule. 

149 Exchange Act Section 3(a)(56) defines the term 
‘‘security futures product’’ to mean ‘‘a security 
future or any put, call, straddle, option, or privilege 
on any security future.’’ 15 U.S.C. 78c(a)(56). 

150 Section 3(a)(11) of the Exchange Act defines 
the term ‘‘equity security’’ as any stock or similar 
security; or any security future on any such 
security; or any security convertible, with or 
without consideration, into such a security, or 
carrying any warrant or right to subscribe to or 
purchase such a security; or any such warrant or 
right; or any other security which the Commission 
shall deem to be of similar nature and consider 
necessary or appropriate, by such rules and 
regulations as it may prescribe in the public interest 
or for the protection of investors, to treat as an 
equity security. 

151 Exchanges currently registered solely pursuant 
to Section 6(g) of the Exchange Act include the 
Board of Trade of the City of Chicago, Inc.; the 
CBOE Futures Exchange, LLC; the Chicago 
Mercantile Exchange, Inc.; One Chicago, LLC; the 
Island Futures Exchange, LLC; and NQLX LLC. 

152 Public Law 106–554, 114 Stat. 2763 (2000). 
153 Exchange Act Section 3(a)(56) [15 U.S.C. 

78c(a)(56)], and Commodities Exchange Act Section 
1a(32) [7 U.S.C. la(32)] define ‘‘security futures 
product’’ as a security future or any put, call, 
straddle, option, or privilege on any security future. 

154 15 U.S.C. 78q–1. 
155 See Release No. 33–8171 (Dec. 23, 2002) [68 

FR 188]. In that release, we exempted standardized 
options issued by registered clearing agencies and 
traded on a registered national securities exchange 
or on a registered national securities association 
from all provisions of the Securities Act, other than 
the antifraud provision of Section 17, as well as the 
Exchange Act registration requirements. 
Standardized options are defined in Exchange Act 
Rule 9b-1(a)(4) [17 CFR 240.9b–1(a)(4)] as option 
contracts trading on a national securities exchange, 
an automated quotation system of a registered 
securities association, or a foreign securities 
exchange which relate to option classes the terms 
of which are limited to specific expiration dates and 
exercise prices, or such other securities as the 
Commission may, by order, designate. 

156 See Fair Administration and Governance of 
Self-Regulatory Organizations; Disclosure and 
Regulatory Reporting by Self-Regulatory 
Organizations; Recordkeeping Requirements for 
Self-Regulatory Organizations; Ownership and 
Voting Limitations for Members of Self-Regulatory 
Organizations; Ownership Reporting Requirements 
for Members of Self-Regulatory Organizations; 
Listing and Trading of Affiliated Securities by a 
Self-Regulatory Organization, Release No. 34–50699 
(Nov. 18, 2004) [69 FR 71126], at n. 260 
(‘‘Standardized options and security futures 
products are issued and guaranteed by a clearing 
agency. Currently, all standardized options and 
security futures products are issued by the Options 
Clearing Corporation (‘OCC’).’’). 

legislative history and our and the 
exchanges’ historical approach to 
issuers with only listed debt securities, 
we noted in the Proposing Release that 
we view the requirements of Section 
10C as intended to apply only to issuers 
with listed equity securities.146 

Accordingly, we proposed to apply 
Rule 10C–1 only to exchanges that list 
equity securities, and to direct these 
exchanges to adopt listing standards 
implementing our rule only as to issuers 
that are seeking to list or have listed 
equity securities. We noted in the 
Proposing Release that proposed Rule 
10C–1 would not currently apply to 
FINRA, the only existing national 
securities association registered under 
Section 15A(a) of the Exchange Act, as 
FINRA does not list any securities and 
does not have listing standards under its 
rules.147 Nevertheless, as Section 10C 
specifically references national 
securities associations, proposed Rule 
10C–1 would apply to any registered 
national securities association that lists 
equity securities in the future.148 

Under proposed Rule 10C–1(a), 
exchanges would be required, to the 
extent that their listing standards did 
not conform with Rule 10C–1, to issue 
or amend their listing rules, subject to 
Commission review, to comply with the 
new rule. As noted in the Proposing 
Release, an exchange that lists or trades 
security futures products (as defined in 
Exchange Act Section 3(a)(56)) 149 may 
register as an exchange under Section 
6(g) of the Exchange Act solely for the 
purpose of trading those products. As 
the Exchange Act definition of ‘‘equity 
security’’ includes security futures on 
equity securities,150 exchanges whose 
only listed equity securities are security 
futures products 151 would be required 
to comply with Rule 10C–1 absent an 
applicable exemption. Given that 
Section 10C(f) of the Exchange Act 
makes no distinction between 
exchanges registered pursuant to 
Section 6(a)—such as the NYSE and 
Nasdaq—and those registered pursuant 
to Section 6(g), we did not propose a 
wholesale exemption from the 
requirements of Rule 10C–1 for those 
exchanges registered solely pursuant to 
Section 6(g). 

However, as discussed below, we 
proposed to exempt security futures 
products from the scope of proposed 
Rule 10C–1. Accordingly, we noted in 
the Proposing Release that, to the extent 
the final rule exempted the listing of 
security futures products from the scope 
of Rule 10C–1, any exchange registered 
solely pursuant to Section 6(g) of the 
Exchange Act and that lists and trades 
only security futures products would 
not be required to file a rule change in 
order to comply with Rule 10C–1. 

We proposed to exempt security 
futures products and standardized 
options from the requirements of Rule 

10C–1. Although the Exchange Act 
defines ‘‘equity security’’ to include any 
security future on any stock or similar 
security, the Commodity Futures 
Modernization Act of 2000 (the 
‘‘CFMA’’) 152 permits the exchanges to 
trade futures on individual securities 
and on narrow-based security indices 
(‘‘security futures’’) 153 without such 
securities being subject to the 
registration requirements of the 
Securities Act of 1933 (the ‘‘Securities 
Act’’) and the Exchange Act so long as 
they are cleared by a clearing agency 
that is registered under Section 17A of 
the Exchange Act 154 or that is exempt 
from registration under Section 
17A(b)(7)(A) of the Exchange Act. In 
December 2002, we adopted rules that 
provide comparable regulatory 
treatment for standardized options.155 

The clearing agency for security 
futures products and standardized 
options is the issuer of these 
securities,156 but its role as issuer is 
fundamentally different from an issuer 
of equity securities of an operating 
company. The purchasers of security 
futures products and standardized 
options do not, except in the most 
formal sense, make an investment 
decision based on the issuer. As a result, 
information about the clearing agency’s 
business, its officers and directors and 
its financial statements is much less 
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157 However, the clearing agency may receive a 
clearing fee from its members. 

158 See Exchange Act Rules 10A–3(c)(4) and (5). 
159 See, e.g., letters from Debevoise and PEGCC. 
160 See letters from CII and FLSBA. 
161 See letter from Merkl. 162 15 U.S.C. 80a–1 et seq. 

163 See Unif. Ltd. P’ship Act §§ 102, 303 and 404 
(2001). 

relevant to investors in these securities 
than information about the issuer of the 
underlying security. Similarly, the 
investment risk in these securities is 
determined by the market performance 
of the underlying security rather than 
the results of operations or performance 
of the clearing agency, which is a self- 
regulatory organization subject to 
regulatory oversight. Furthermore, 
unlike a conventional issuer, the 
clearing agency does not receive the 
proceeds from the sales of security 
futures products or standardized 
options.157 

In recognition of these fundamental 
differences, we provided exemptions for 
security futures products and 
standardized options from the audit 
committee listing requirements in 
Exchange Act Rule 10A–3.158 
Specifically, Rule 10A–3(c) exempts the 
listing of a security futures product 
cleared by a clearing agency that is 
registered pursuant to Section 17A of 
the Exchange Act or that is exempt from 
registration pursuant to Section 
17A(b)(7)(A) and the listing of a 
standardized option issued by a clearing 
agency that is registered pursuant to 
Section 17A of the Exchange Act. For 
the same reasons that we exempted 
these securities from Rule 10A–3, we 
proposed to exempt these securities 
from Rule 10C–1. 

b. Comments on the Proposed Rule 
Commentators generally agreed that 

Section 10C should apply only to 
issuers with listed equity securities.159 
Some commentators argued that the 
proposed rule should apply to all 
domestic exchanges and public 
companies without exception.160 These 
commentators did not specifically 
comment on whether the statute is 
intended to apply only to issuers with 
listed equity securities. One 
commentator recommended that we 
exempt only exchanges that do not list 
equity securities and agreed that our 
proposed exemption for security futures 
products and standardized options is 
necessary or appropriate in the public 
interest and consistent with the 
protection of investors.161 

c. Final Rule 
After consideration of the comments, 

we are adopting the proposals without 
change. As adopted, the final rule will: 

• Require all exchanges that list 
equity securities, to the extent that their 

listing standards do not already comply 
with the final rule, to issue or amend 
their listing rules to comply with the 
new rule; 

• Provide that exchange listing 
standards required by the new rule need 
apply only to issuers with listed equity 
securities; and 

• Exempt security futures products 
cleared by a clearing agency that is 
registered pursuant to Section 17A of 
the Exchange Act or that is exempt from 
registration pursuant to Section 
17A(b)(7)(A) and standardized options 
that are issued by a clearing agency that 
is registered pursuant to Section 17A of 
the Exchange Act. 

2. Exemptions 
Section 10C of the Exchange Act has 

four different provisions relating to 
exemptions from some or all of the 
requirements of Section 10C: 

• Section 10C(a)(1) provides that our 
rules shall direct the exchanges to 
prohibit the listing of any equity 
security of an issuer that is not in 
compliance with the compensation 
committee member independence 
requirements of Section 10C(a)(2), other 
than an issuer that is in one of five 
specified categories—controlled 
companies, limited partnerships, 
companies in bankruptcy proceedings, 
open-end management investment 
companies registered under the 
Investment Company Act 162 and foreign 
private issuers that disclose in their 
annual reports the reasons why they do 
not have an independent compensation 
committee; 

• Section 10C(a)(4) provides that our 
rules shall authorize the exchanges to 
exempt a particular relationship from 
the independence requirements 
applicable to compensation committee 
members, as each exchange determines 
is appropriate, taking into consideration 
the size of the issuer and any other 
relevant factors; 

• Section 10C(f)(3) provides that our 
rules shall authorize the exchanges to 
exempt any category of issuer from the 
requirements of Section 10C as the 
exchanges determine is appropriate, and 
that, in making such determinations, the 
exchanges must take into account the 
potential impact of the requirements on 
smaller reporting issuers; and 

• Section 10C(g) specifically exempts 
controlled companies, as defined in 
Section 10C(g), from all of the 
requirements of Section 10C. 

We proposed Rule 10C–1(b)(1)(iii)(A) 
to exempt the five categories of issuers 
enumerated in Section 10C(a)(1); Rule 
10C–1(b)(1)(iii)(B) to authorize the 

exchanges to exempt a particular 
relationship from the independence 
requirements applicable to 
compensation committee members, as 
each exchange determines is 
appropriate, taking into consideration 
the size of the issuer and other relevant 
factors; Rule 10C–1(b)(5)(i) to permit the 
exchanges to exempt any category of 
issuer from the requirements of Section 
10C, as each exchange determines is 
appropriate, taking into consideration 
the potential impact of such 
requirements on smaller reporting 
issuers; and Rule 10C–1(b)(5)(ii) to 
exempt controlled companies from the 
requirements of Rule 10C–1. We are 
adopting the proposals with changes 
made in response to comments. 

a. Proposed Rule 

i. Issuers Not Subject to Compensation 
Committee Independence Requirements 

As noted above, Exchange Act Section 
10C(a)(1) provides that our rules shall 
direct the exchanges to prohibit the 
listing of any equity security of an 
issuer, other than an issuer that is in one 
of five specified categories, that is not in 
compliance with the compensation 
committee member independence 
requirements of Section 10C(a)(2). 
Accordingly, we proposed to exempt 
controlled companies, limited 
partnerships, companies in bankruptcy 
proceedings, open-end management 
investment companies registered under 
the Investment Company Act and 
foreign private issuers that provide 
annual disclosures to shareholders of 
the reasons why the foreign private 
issuer does not have an independent 
compensation committee from these 
requirements. 

Under Section 10C(g)(2) of the 
Exchange Act, a ‘‘controlled company’’ 
is defined as an issuer that is listed on 
an exchange and that holds an election 
for the board of directors of the issuer 
in which more than 50% of the voting 
power is held by an individual, a group 
or another issuer. We proposed to 
incorporate this definition into Rule 
10C–1(c)(2). Section 10C did not define 
the terms ‘‘limited partnerships’’ or 
‘‘companies in bankruptcy 
proceedings.’’ As noted in the Proposing 
Release, we believe that a limited 
partnership is generally understood to 
mean a form of business ownership and 
association consisting of one or more 
general partners who are fully liable for 
the debts and obligations of the 
partnership and one or more limited 
partners whose liability is limited to the 
amount invested.163 We also noted in 
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164 See, e.g., Section 55(a)(3)(A) of the Investment 
Company Act [15 U.S.C. 80a–54(a)(3)(A)]; Item 
1107(k) of Regulation AB [17 CFR 229.1107(k)]; and 
Rule 457 under the Securities Act [17 CFR 230.457]. 

165 See Sections 4 and 5(a)(1) of the Investment 
Company Act [15 U.S.C. 80a–4 and 80a–5(a)(1)]. 
Open-end and closed-end management investment 
companies registered under the Investment 
Company Act are generally exempt from current 
exchange listing standards that require listed 
issuers to either have a compensation committee or 
to have independent directors determine, 
recommend, or oversee specified executive 
compensation matters. See, e.g., NYSE Listed 
Company Manual Section 303A.00; Nasdaq Rule 
5615(a)(5); NYSE Arca Rule 5.3; NYSE AMEX 
Company Guide Section 801. 

166 17 CFR 240.3b–4(c). 

167 See Exchange Act Section 10C(f)(3)(B). Section 
10C of the Exchange Act includes no express 
exemptions for smaller reporting companies. Some 
exchanges currently have limited exemptions from 
requirements to have a majority independent board 
or a three-member audit committee for smaller 
issuers—for example, NYSE Amex and the Chicago 
Stock Exchange permit smaller issuers to have a 
50% independent board and a minimum of two 
members on the issuer’s audit committee. See NYSE 
Amex Company Guide Section 801(h); Chicago 
Stock Exchange Article 22, Rules 19(a), 

19(b)(1)(C)(iii), and 21(a). Section 10C(f)(3) 
expressly requires the exchanges to take into 
account the potential impact of the listing 
requirements on smaller reporting issuers when 
exercising the exemptive authority provided to 
them by our rules. 

168 See, e.g., letters from NYSE and S&C. 
169 See letter from Vinson & Elkins LLP (‘‘V&E’’). 
170 See Exchange Act Rule 12b–2 for the 

definition of ‘‘smaller reporting company.’’ 

the Proposing Release that the phrase 
‘‘companies in bankruptcy proceedings’’ 
is used in several Commission rules 
without definition.164 Accordingly, we 
did not further define either term in 
proposed Rule 10C–1(c). 

Section 10C does not define the term 
‘‘open-end management investment 
company.’’ As discussed in the 
Proposing Release, under the 
Investment Company Act, an open-end 
management investment company is an 
investment company, other than a unit 
investment trust or face-amount 
certificate company, that offers for sale 
or has outstanding any redeemable 
security of which it is the issuer.165 We 
proposed to define this term in 
proposed Rule 10C–1(c) by referencing 
Section 5(a)(1) of the Investment 
Company Act. 

Under Section 10C(a)(1), a foreign 
private issuer that provides annual 
disclosure to shareholders of the reasons 
why the foreign private issuer does not 
have an independent compensation 
committee would be exempt from the 
compensation committee member 
independence requirements. Exchange 
Act Rule 3b–4 defines ‘‘foreign private 
issuer’’ as ‘‘any foreign issuer other than 
a foreign government, except for an 
issuer that has more than 50% of its 
outstanding voting securities held of 
record by U.S. residents and any of the 
following: a majority of its officers and 
directors are citizens or residents of the 
United States, more than 50% of its 
assets are located in the United States, 
or its business is principally 
administered in the United States.’’ 166 
Since this definition applies to all 
Exchange Act rules, we did not believe 
it was necessary to include a cross- 
reference to Rule 3b–4 in our proposed 
rules. 

In the Proposing Release, we noted 
that certain foreign private issuers have 
a two-tier board, with one tier 
designated as the management board 
and the other tier designated as the 
supervisory or non-management board. 
Similar to our approach to Rule 10A–3, 

proposed Rule 10C–1(b)(1)(iii) would 
clarify that in the case of foreign private 
issuers with two-tier boards of directors, 
the term ‘‘board of directors’’ means the 
supervisory or non-management board. 
Accordingly, to the extent the 
supervisory or non-management board 
forms a separate compensation 
committee, proposed Rule 10C–1 would 
apply to that committee, with the 
exception of the committee member 
independence requirements, assuming 
the foreign private issuer discloses why 
it does not have an independent 
compensation committee in its annual 
report. 

ii. Exemption of Relationships and 
Other Categories of Issuers 

As noted above, Section 10C(a)(4) of 
the Exchange Act provides that the 
Commission’s rules shall permit an 
exchange to exempt a particular 
relationship from the compensation 
committee independence requirements, 
as such exchange deems appropriate, 
taking into consideration the size of the 
issuer and any other relevant factors. In 
addition, as noted above, Section 
10C(f)(3) provides that our rules shall 
authorize an exchange to exempt a 
category of issuers from the 
requirements of Section 10C, as the 
exchange determines is appropriate, 
taking into account the potential impact 
of the Section 10C requirements on 
smaller reporting issuers. To implement 
these provisions, we proposed Rule 
10C–1(b)(1)(iii)(B), which would 
authorize the exchanges to establish 
listing standards that exempt particular 
relationships between members of the 
compensation committee and listed 
issuers that might otherwise impair the 
member’s independence, taking into 
consideration the size of an issuer and 
any other relevant factors, and Rule 
10C–1(b)(5)(i), which would allow the 
exchanges to exempt categories of listed 
issuers from the requirements of Section 
10C, as each exchange determines is 
appropriate. In determining the 
appropriateness of categorical issuer 
exemptions, the exchanges would be 
required, in accordance with the statute, 
to consider the potential impact of the 
requirements of Section 10C on smaller 
reporting issuers.167 

Other than the five categories of 
issuers in Section 10C(a)(1), we did not 
propose to exempt any relationship or 
any category of issuer from the 
compensation committee member 
independence requirements under 
Section 10C(a)(1). Instead of including 
specific exemptions, the proposed rule 
generally would leave the determination 
of whether to exempt particular 
relationships or categories of issuers to 
the discretion of the exchanges, subject 
to our review in the rule filing process. 
Because listed issuers frequently consult 
the exchanges regarding independence 
determinations and committee 
responsibilities, in the proposal we 
explained that we believed that the 
exchanges are in the best position to 
identify any relationships or categories 
of issuers that may merit exemption 
from the compensation committee 
listing requirements. 

b. Comments on the Proposed Rule 
Comments on the proposals were 

generally favorable. Commentators 
generally supported the proposed 
approach of deferring to the exchanges 
any decisions to exempt any categories 
of issuers or particular relationships that 
might compromise committee member 
independence.168 One commentator 
expressed concern that the proposed 
definition of ‘‘controlled companies’’ 
would not exempt some listed issuers 
that are controlled companies under 
applicable listing standards, but do not 
actually hold director elections, such as 
some limited liability companies.169 
This commentator recommended that 
we revise the definition of ‘‘controlled 
companies’’ in proposed Rule 10C– 
1(c)(2) so that it would encompass 
companies that do not actually hold 
director elections but have more than 
50% of the voting power for the election 
of directors held by an individual, a 
group or another company. 

In the Proposing Release, we 
requested comment on whether we 
should exempt any types of issuers, 
such as registered management 
investment companies, foreign private 
issuers or smaller reporting 
companies,170 from some or all of the 
requirements of Section 10C. The NYSE 
stated its view that the express 
exclusion of certain types of issuers in 
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171 See letter from NYSE. 
172 See letters from ABA, Davis Polk and SAP AG. 
173 See letter from ABA. 
174 See letters from CalPERS, CII, FLSBA, the 

Local Authority Pension Fund Forum (‘‘LAPFF’’), 
Merkl, Railpen and USS. 

175 See letters from CII, FLSBA and USS. 
176 See letter from LAPFF. 
177 See letter from the Investment Company 

Institute (‘‘ICI’’). 

178 See NYSE Listed Company Manual Section 
303A.00 and Nasdaq Rule 5615(c). 

179 Approximately 1%, 25% and 53% of the 
operating companies listed on the NYSE, the 
Nasdaq Stock Market, and NYSE Amex, 
respectively, are smaller reporting companies. See 
Memorandum to File No. S7–13–11, dated May 8, 
2012, concerning information on listed smaller 

reporting companies, which is available at http:// 
www.sec.gov/comments/s7–13–11/s71311–60.pdf. 

180 See letter from ABA. 
181 See id. 
182 See letters from CalPERS, CII, FLSBA, Merkl 

and Railpen. These commentators did not provide 
specific reasons for their opposition, other than two 
commentators noting that the matters addressed in 
Section 10C are relevant to all public companies. 
See letters from CII and FLSBA. 

183 See Executive Compensation and Related 
Person Disclosure, Release No. 33–8732A (Aug. 29, 
2006) [71 FR 53158], at 53192 (‘‘2006 Executive 
Compensation Release’’). In 2007, we adopted a 
new eligibility standard for ‘‘smaller reporting 
companies’’ to replace the ‘‘small business issuer’’ 
definition then found in Item 10 of Regulation S– 
B. See Smaller Reporting Company Regulatory 
Relief and Simplification, Release No. 33–8876 
(Dec. 19, 2007) [73 FR 934]. 

Section 10C(a)(1) should not prevent an 
exchange from exempting other types of 
issuers, and urged us to clarify that the 
general exemptive authority exchanges 
would have under Rule 10C–1 is not 
limited to smaller reporting 
companies.171 

Several commentators urged us to 
exempt all foreign private issuers from 
the requirements of Section 10C.172 
Another commentator urged us to 
exempt smaller reporting companies 
from the requirements of Section 10C 
because smaller reporting companies 
may experience more difficulty than 
other issuers in finding independent 
directors who are willing to serve on 
their boards.173 Other commentators, 
however, believed that we should not 
exempt foreign private issuers or 
smaller reporting companies from the 
requirements of Section 10C.174 Several 
of these commentators supported 
uniform application of compensation 
committee independence requirements 
to all public companies.175 One 
commentator believed that domestic 
companies should not face a stricter 
regime than foreign companies and 
suggested that foreign companies could 
be given a time frame within which they 
would be required to meet the listing 
standards that apply to domestic 
companies.176 

One commentator urged us to exempt 
all registered investment companies 
from the requirements of Section 
10C.177 This commentator noted that 
registered investment companies are 
subject to the requirements of the 
Investment Company Act, including, in 
particular, requirements concerning 
potential conflicts of interest related to 
investment adviser compensation. The 
commentator also noted that most 
registered investment companies are 
externally managed, do not have 
compensated executives and, therefore, 
do not need compensation committees 
to oversee executive compensation. 

c. Final Rule 
After consideration of the comments, 

we are adopting the rule with revisions 
in response to comments. Rule 10C– 
1(b)(1)(iii) will exempt from the 
compensation committee member 
independence listing standards required 
under Rule 10C–1(a) limited 

partnerships, companies in bankruptcy 
proceedings, registered open-end 
management investment companies and 
foreign private issuers that provide 
annual disclosures to shareholders of 
the reasons why the foreign private 
issuer does not have an independent 
compensation committee. 

As we proposed, we are also 
exempting controlled companies from 
the requirements of Rule 10C–1. In light 
of Section 10C(g)’s general exemption 
for controlled companies, we have 
eliminated the specific exemption for 
controlled companies from the 
compensation committee member 
independence listing standards in final 
Rule 10C–1(b)(1)(iii). We believe this 
specific exemption from the 
compensation committee member 
independence listing standards for 
controlled companies is unnecessary in 
light of the broader exemption for 
controlled companies provided by final 
Rule 10C–1(b)(5)(ii). 

In response to comments that our 
proposed definition of controlled 
company would not exempt listed 
issuers that would otherwise be 
controlled companies but for the fact 
that they do not hold director elections, 
we are modifying the definition of 
controlled company in the final rule. 
Under the final rule, a controlled 
company will be defined as a listed 
company in which more than 50% of 
the voting power for the election of 
directors is held by an individual, a 
group or another company. We have 
removed from the definition the phrase 
‘‘holds an election for the board of 
directors.’’ The revised definition of 
‘‘controlled company’’ will more closely 
follow the definition of the term 
currently used by the NYSE and 
Nasdaq.178 Although the definition in 
the final rule is slightly broader than the 
definition of ‘‘controlled company’’ in 
Section 10C(g)(2), we believe this 
modification is consistent with the 
statutory intent to exempt from the 
requirements of Section 10C those 
companies that are in fact controlled by 
a shareholder or group of shareholders, 
regardless of whether director elections 
are actually held. 

In addition to controlled companies, 
we are exempting smaller reporting 
companies, as defined in Exchange Act 
Rule 12b–2, from the requirements of 
Rule 10C–1.179 As noted above, one 

commentator urged us to exempt 
smaller reporting companies from the 
requirements of Section 10C because 
smaller reporting companies may 
experience more difficulty than other 
issuers in finding independent directors 
who are willing to serve on their 
boards.180 This commentator also noted 
that the compensation committees of 
smaller reporting companies often do 
not hire outside compensation 
consultants, both because their 
compensation programs tend to be 
‘‘relatively simple’’ and also because 
smaller reporting companies ‘‘often 
cannot afford to hire outside 
experts.’’ 181 

We recognize that some commentators 
opposed such an exemption,182 but we 
believe, on balance, that an exemption 
is appropriate. In 2006, when we 
substantially revised our executive 
compensation disclosure rules, we 
adopted new scaled executive 
compensation disclosure requirements 
for smaller companies in recognition of 
the fact that the ‘‘executive 
compensation arrangements of small 
business issuers generally are so much 
less complex than those of other public 
companies that they do not warrant the 
more extensive disclosure requirements 
imposed on companies that are not 
small business issuers and related 
regulatory burdens that could be 
disproportionate for small business 
issuers.’’ 183 In light of those findings 
with respect to smaller reporting 
companies’ less complex executive 
compensation arrangements, we are not 
persuaded that the additional burdens 
of complying with Rule 10C–1 are 
warranted for smaller reporting 
companies. 

We appreciate that these burdens for 
listed smaller reporting companies may 
not be significant given that such issuers 
are already subject to listing standards 
requiring directors on compensation 
committees or directors determining or 
recommending executive compensation 
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184 When an issuer loses its smaller reporting 
company status, it will be required to comply with 
the listing standards applicable to non-smaller 
reporting companies. We anticipate that the 
exchanges will provide for a transition period for 
issuers that lose smaller reporting company status, 

similar to what they currently have for issuers that 
lose controlled company status. See, e.g., NYSE 
Listed Company Manual Section 303A.00; Nasdaq 
Rule 5615(c)(3). 

185 As noted in the Proposing Release, Rule 10C– 
1(b)(5)(i) does not provide the authority for the 
exchanges to exempt listed issuers from the 
disclosure requirements under Item 407 of 
Regulation S–K, which include Section 10C(c)(2)’s 
compensation consultant disclosure requirements. 

186 We note that the Jumpstart Our Business 
Startups Act, Public Law 112–106, 126 Stat. (2012) 
(the ‘‘JOBS Act’’), which was enacted on April 5, 
2012, creates a new category of issuer, an ‘‘emerging 
growth company,’’ under the Securities Act and the 
Exchange Act. See Section 2(a)(19) of the Securities 
Act [15 U.S.C. 77b(a)(19)]; Section 3(a)(80) of the 
Exchange Act [15 U.S.C. 78c(a)(80)]. An emerging 
growth company is defined as an issuer that had 
total annual gross revenues of less than $1 billion 
during its most recently completed fiscal year. 
Existing listing standards provide no 
accommodation for this category of issuer, and the 
JOBS Act does not require that exchanges do so. 
The rules we are adopting will permit the 
exchanges to consider, subject to the Commission’s 
review and approval, whether any exemptions from 
the listing standards required by Rule 10C–1 are 
appropriate for emerging growth companies or any 
other category of issuer. 

187 See letter from ICI. 

188 We do not believe that any board committee 
or members of the board of a registered investment 
company or business development company would 
be a ‘‘compensation committee’’ under Rule 10C– 
1 solely as a result of carrying out the board’s 
responsibilities under Rule 38a–1 under the 
Investment Company Act to approve the 
designation and compensation of the fund’s chief 
compliance officer. Under Rule 38a–1, the approval 
of a majority of the board’s independent directors 
is required. See 17 CFR 270.38a–1(a)(4). 

matters to be ‘‘independent’’ under the 
exchanges’ general independence 
standards. We do believe, however, that 
exempting smaller reporting companies 
from the listing standards mandated by 
Rule 10C–1 can offer cost savings to 
these listed issuers to the extent that an 
exchange, in connection with the listing 
standards review required by Rule 10C– 
1, chooses to create a new independence 
standard for compensation committee 
members that is more rigorous than its 
existing standards—for example, a new 
standard could address personal or 
business relationships between 
members of the compensation 
committee and the listed issuer’s 
executive officers. Issuers subject to the 
exchange’s new standard may need to 
replace existing compensation 
committee members, and incur the 
associated costs, if the existing members 
do not qualify as independent under the 
new standard. In addition, although 
listed smaller reporting companies do 
not often engage outside compensation 
consultants, there would be cost savings 
to these listed issuers from not having 
to comply with the listing standards 
involving the compensation committee’s 
engagement and oversight of 
compensation advisers. For example, 
the exchanges are required to adopt 
listing standards that require the 
compensation committee to consider the 
six independence factors listed in Rule 
10C–1(b)(4) before selecting a 
compensation adviser. To comply with 
these listing standards, compensation 
committees will likely need to create 
procedures for collecting and analyzing 
information about potential 
compensation advisers before they can 
receive advice from such advisers, 
which would require the listed issuers 
to incur costs. We expect, however, that 
a portion of these cost savings would 
likely be offset by the costs that smaller 
reporting companies may incur to 
comply with the new requirement to 
disclose compensation consultants’ 
conflicts of interest, which is described 
in Section II.C below. In light of these 
considerations, we do not believe it is 
necessary to require the exchanges to go 
through the process of proposing to 
exempt smaller reporting companies in 
the Section 19(b) rule filing process, 
since we have concluded that it is 
appropriate to provide this exemption 
in any event. Accordingly, we are 
exempting smaller reporting companies 
from the requirements of Rule 10C–1.184 

We are adopting Rules 10C– 
1(b)(1)(iii)(B) and 10C–1(b)(5)(i) 
substantially as proposed. Rule 10C– 
1(b)(1)(iii)(B) authorizes the exchanges 
to exempt a particular relationship from 
the compensation committee member 
independence requirements, as the 
exchanges deem appropriate, taking into 
consideration the size of the issuer and 
any other relevant factors. Rule 10C– 
1(b)(5)(i) authorizes the exchanges to 
exempt any category of issuers from the 
requirements of Section 10C,185 as each 
exchange determines is appropriate, 
taking into consideration the potential 
impact of the requirements on smaller 
reporting issuers. In response to 
comment, we are clarifying that the final 
rule does not prohibit the exchanges 
from considering other relevant factors 
as well. The final rule will allow the 
exchanges flexibility to propose 
transactions or categories of issuers to 
exempt, subject to our review and 
approval under the Exchange Act 
Section 19(b) rule filing process. As we 
noted in the Proposing Release, we 
believe that relying on the exchanges in 
this manner to exercise the exemptive 
authority expressly granted to them 
under the final rules is consistent with 
the requirements of Section 10C and 
will result in more effective 
determinations as to the types of 
relationships and the types of issuers 
that merit an exemption.186 

As noted by one commentator, most 
registered investment companies do not 
have compensated employees or 
compensation committees.187 Therefore, 
the requirements of Rule 10C–1, which 
does not itself require any issuer to have 

a compensation committee, will not 
affect most registered investment 
companies or impose any compliance 
obligations on them.188 This 
commentator did not explain why, in 
the infrequent case where a registered 
investment company has compensated 
executives and a compensation 
committee (which are not addressed by 
Investment Company Act requirements 
related to investment adviser 
compensation), the registered 
investment company should be exempt 
from the requirements that apply to all 
other listed issuers with compensation 
committees. We believe that the 
exchanges are in a better position to 
determine the appropriate treatment of 
registered investment companies that 
have compensated executives and 
compensation committees, if any. 

C. Compensation Consultant Disclosure 
and Conflicts of Interest 

Section 10C(c)(2) of the Exchange Act 
requires that, in any proxy or consent 
solicitation material for an annual 
meeting (or a special meeting in lieu of 
the annual meeting), each issuer must 
disclose, in accordance with regulations 
of the Commission, whether: 

• The compensation committee has 
retained or obtained the advice of a 
compensation consultant; and 

• The work of the compensation 
consultant has raised any conflict of 
interest and, if so, the nature of the 
conflict and how the conflict is being 
addressed. 

We proposed amendments to Item 407 
of Regulation S–K to require issuers to 
include the disclosures required by 
Section 10C(c)(2) in any proxy or 
information statement for an annual 
meeting (or special meeting in lieu of an 
annual meeting) at which directors are 
to be elected. After consideration of the 
comments, we are adopting a modified 
version of the proposal. 

1. Proposed Rule 
Item 407 of Regulation S–K currently 

requires Exchange Act registrants that 
are subject to the proxy rules, other than 
registered investment companies, to 
provide certain disclosures concerning 
their compensation committees and the 
use of compensation consultants. Item 
407(e)(3)(iii) generally requires 
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189 See current Items 407(e)(3)(iii)(A) and (B) [17 
CFR 229.407(e)(3)(iii)(A) and 229.407(e)(3)(iii)(B)]. 
Fee disclosure, however, is not required for 
compensation consultants that work with 
management if the compensation committee has 
retained a separate consultant. In promulgating 
these requirements, we recognized that, in this 
situation, the compensation committee may not be 
relying on the compensation consultant used by 
management, and therefore potential conflicts of 
interest are less of a concern. See Proxy Disclosure 
Enhancements, Release No. 33–9089 (Dec. 16, 2009) 
[74 FR 68334] (‘‘Proxy Disclosure Enhancements 
Release’’). 

190 See Item 407(e)(3)(iii). In adopting this 
exclusion, the Commission determined (based on 
comments it received on the rule proposal) that the 
provision of such work by a compensation 
consultant does not raise conflict of interest 
concerns that warrant disclosure of the consultant’s 
selection, terms of engagement or fees. See Proxy 
Disclosure Enhancements Release. 191 See Proposing Release, 76 FR at 18980. 

192 See, e.g., letters from ABA, AON and 
Debevoise. 

193 See, e.g., letters from AFSCME, CII, FLSBA, 
Hermes, OPERS and UAW. 

registrants to disclose ‘‘any role of 
compensation consultants in 
determining or recommending the 
amount or form of executive and 
director compensation,’’ including: 

• Identifying the consultants; 
• Stating whether such consultants 

were engaged directly by the 
compensation committee or any other 
person; 

• Describing the nature and scope of 
the consultants’ assignment, and the 
material elements of any instructions 
given to the consultants under the 
engagement; and 

• Disclosing the aggregate fees paid to 
a consultant for advice or 
recommendations on the amount or 
form of executive and director 
compensation and the aggregate fees for 
additional services if the consultant 
provided both and the fees for the 
additional services exceeded $120,000 
during the fiscal year.189 
The current item excludes from the 
disclosure requirement any role of 
compensation consultants limited to 
consulting on any broad-based plan that 
does not discriminate in scope, terms or 
operation in favor of executive officers 
or directors of the registrant and that is 
available generally to all salaried 
employees, or limited to providing 
information that either is not 
customized for a particular registrant or 
is customized based on parameters that 
are not developed by the compensation 
consultant, and about which the 
compensation consultant does not 
provide advice.190 

As we noted in the Proposing Release, 
the trigger for disclosure about 
compensation consultants under 
Section 10C(c)(2) is worded differently 
from the existing disclosure trigger 
under Item 407(e)(3)(iii). Under Section 
10C(c)(2), an issuer must disclose 
whether the ‘‘compensation committee 
retained or obtained the advice of a 
compensation consultant.’’ By contrast, 

existing Item 407 requires disclosure, 
with limited exceptions, whenever a 
compensation consultant plays ‘‘any 
role’’ in determining or recommending 
the amount or form of executive or 
director compensation. Given the 
similarities between the disclosure 
required by Section 10C(c)(2) and the 
disclosure required by Item 
407(e)(3)(iii), we proposed amendments 
to integrate Section 10C(c)(2)’s 
disclosure requirements with the 
existing disclosure rule. Specifically, as 
proposed, revised Item 407(e)(3)(iii) 
would include a disclosure trigger 
consistent with the statutory language 
and would, therefore, require issuers to 
disclose whether the compensation 
committee had ‘‘retained or obtained’’ 
the advice of a compensation consultant 
during the issuer’s last completed fiscal 
year. If so, the issuer would also be 
required to provide related disclosures 
describing the consultant’s assignment, 
any conflicts of interest raised by the 
consultant’s work, and how such 
conflicts were being addressed. In 
addition, our proposed rule would alter 
the existing consultant fee disclosure 
requirements to include the same 
disclosure trigger. We noted in the 
Proposing Release that we believed the 
practical effect of this change would be 
minimal, as it would be unusual for a 
consultant to play a role in determining 
or recommending the amount of 
executive compensation without the 
compensation committee also retaining 
or obtaining the consultant’s advice. 

Our proposed integrated disclosure 
requirement would no longer provide an 
exception from the requirement to 
disclose the role of a compensation 
consultant where that role is limited to 
consulting on any broad-based plan that 
does not discriminate in scope, terms or 
operation in favor of executive officers 
or directors of the registrant and that is 
available generally to all salaried 
employees, or limited to providing 
information that either is not 
customized for a particular issuer or is 
customized based on parameters that are 
not developed by the consultant and 
about which the consultant does not 
provide advice. As we explained in the 
Proposing Release, we believed this 
would be ‘‘consistent with the purposes 
of Section 10C(c)(2), which is to require 
disclosure about compensation 
consultants and any conflicts of interest 
they have in a competitively neutral 
fashion.’’ 191 Under the proposed 
amendments, disclosure about the 
compensation consultant’s role and 
conflicts of interest would be required 
even if the consultant provided only 

advice on broad-based plans or non- 
customized benchmark data. We 
proposed, however, that the 
compensation consultant fee disclosure 
requirements currently included in Item 
407(e)(3) would continue to include 
exceptions for cases where a 
consultant’s role is limited to providing 
these types of services. 

In order to clarify certain terms 
contained in Section 10C(c)(2) and used 
in the proposed rules, we proposed to 
add an instruction to Item 407(e)(3) to 
clarify the meaning of the phrase 
‘‘obtained the advice.’’ The proposed 
instruction would provide that a 
compensation committee or 
management will have ‘‘obtained the 
advice’’ of a compensation consultant if 
it ‘‘has requested or received advice 
from a compensation consultant, 
regardless of whether there is a formal 
engagement of the consultant or a client 
relationship between the compensation 
consultant and the compensation 
committee or management or any 
payment of fees to the consultant for its 
advice.’’ In addition, we proposed an 
instruction that identified the five 
independence factors that Section 10C 
requires a listed issuer’s compensation 
committee to consider before selecting a 
compensation adviser as among the 
factors that issuers should consider in 
determining whether there is a conflict 
of interest that may need to be 
disclosed. 

Finally, under the proposed 
amendments, these disclosures would 
be required only in a proxy or 
information statement for an annual 
meeting (or special meeting in lieu of an 
annual meeting) at which directors are 
to be elected and would apply to issuers 
subject to our proxy rules, whether 
listed or not, and whether they are 
controlled companies or not. 

2. Comments on the Proposed Rule 

Comments on the proposed 
amendments were mixed, with the 
exception of our proposal to require the 
disclosures called for by Section 
10C(c)(2) only in proxy or information 
statements for meetings at which 
directors are to be elected, which 
commentators generally supported.192 

Several commentators expressed 
general support for our proposal to 
require disclosure about compensation 
consultants’ conflicts of interest.193 
Some of these commentators noted that 
timely disclosure of conflicts is needed 
to allow investors to adequately monitor 
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194 See letters from CII and FLSBA. 
195 See, e.g., letter from ABA. 
196 See, e.g., letters from Davis Polk, Debevoise, 

Meridian, Pfizer and UAW. 
197 See letter from Meridian. 
198 See letter from ABA. 
199 See id. 
200 See letter from AON. 
201 See id. 

202 See, e.g., letters from AON, CEC, Davis Polk, 
Mercer, Meridian, Pearl Meyer & Partners (‘‘Pearl 
Meyer’’), McGuireWoods, NACD, Pfizer, SCSGP and 
Towers. 

203 See, e.g., letters from Davis Polk, Meridian, 
NACD and Towers. 

204 See, e.g., letters from Davis Polk and Meridian. 
205 See letters from Davis Polk and Towers. 
206 See letters from Pfizer and SCSGP. 
207 See, e.g., letters from AFSCME and UAW. 
208 See, e.g., letters from ABA, AON, CEC, Davis 

Polk, Debevoise, Meridian, SCSGP, Towers and U.S. 
Chamber of Commerce (Apr. 28, 2011) 
(‘‘Chamber’’). 

209 See, e.g., letter from ABA and Davis Polk. 

210 See letter from SCSGP. 
211 See letters from AON and Towers. 
212 See, e.g., letters from AFSCME (urging 

consideration of the ratio between fees paid for 
executive compensation and non-executive 
compensation consulting work, as well as equity 
ownership and incentive compensation 
arrangements of consultants) and Merkl (urging 
consideration of private and business relationships 
between the person employing the adviser and 
executive officers or members of the compensation 
committee, as well as stock ownership by the 
person that employs the adviser, if it is material). 

213 See letters from Better Markets, OPERS, and 
Towers. 

214 See letter from Better Markets. 
215 See letters from ABA, AON, and Mercer. 
216 See letter from ABA. 
217 See letter from AON. 

compensation committee 
performance.194 For this reason, another 
commentator noted that disclosure 
concerning compensation consultant 
conflicts of interest ‘‘is most 
appropriately required in the context of 
other corporate governance disclosures 
that are most relevant in the context of 
making voting decisions with respect to 
the election of directors.’’ 195 

Several commentators expressed 
general support for integrating the 
Section 10C(c)(2) disclosure 
requirements into the existing 
compensation consultant disclosure 
requirements contained in Item 
407(e)(3)(iii) of Regulation S–K.196 One 
of these commentators believed that a 
combined rule with a single trigger for 
disclosure would benefit issuers and 
investors by simplifying the disclosure 
requirement and enhancing the clarity 
of the disclosure.197 One commentator 
opposed integrating the disclosure 
requirements of Section 10C(c)(2) into 
Item 407(e)(3)(iii), and believed that a 
better approach would be to retain the 
existing disclosure trigger in Item 
407(e)(3)(iii) and include a separate 
disclosure item within Item 407 to 
address conflict of interest disclosure 
requirements.198 This commentator also 
criticized our proposed amendments 
because they would narrow the 
disclosure currently required by Item 
407(e)(3)(iii) by excluding those 
compensation consultants that may 
have participated in executive 
compensation determinations but were 
not actually retained by the 
compensation committee.199 Another 
commentator supported our proposal to 
integrate the disclosure requirements, 
but believed it was unnecessary to 
modify the wording of Item 407(e)(3)(iii) 
to include the ‘‘retain or obtain the 
advice’’ disclosure trigger included in 
the Act.200 This commentator noted that 
issuers and consulting firms had already 
made significant adjustments to their 
business practices in light of the 
existing Item 407(e)(3) requirements and 
that it would be costly and unnecessary 
to make additional adjustments if the 
wording of the existing rules is changed 
simply to mirror the language included 
in the Act.201 

A significant number of commentators 
expressed concern over the proposed 
instruction to clarify the phrase 

‘‘obtained the advice.’’ 202 These 
commentators believed that the 
proposed instruction was too broad and 
could potentially cover director 
education programs, unsolicited survey 
results and publications that contain 
executive compensation data, which 
they believed were not intended to be 
covered by Section 10C(c)(2).203 A 
number of these commentators 
recommended modifications to the 
instruction, including: 

• Excluding insubstantial or 
unsolicited interaction with a 
compensation committee; 204 

• Clarifying that the phrase ‘‘obtained 
the advice’’ excludes materials prepared 
for management by a compensation 
consultant engaged by management, 
even if such materials are made 
available to the compensation 
committee; 205 and 

• Clarifying that ‘‘advice’’ has not 
been obtained unless the compensation 
consultant provides a recommendation 
to the committee regarding the amount 
or form of executive compensation.206 

A few commentators supported our 
proposal to require disclosure about the 
role of compensation consultants even 
where that role is limited to consulting 
on broad-based plans or providing non- 
customized benchmark information.207 
Many more commentators, however, 
opposed eliminating the current 
disclosure exclusions under Item 
407(e)(3) and recommended that we 
extend those disclosure exclusions to 
the new disclosure requirements.208 
Some of these commentators noted that, 
when the disclosure exemptions in Item 
407(e)(3)(iii) were adopted in December 
2009, the Commission stated that 
consulting on broad-based plans or 
providing non-customized benchmark 
data did not raise conflict of interest 
concerns that would warrant disclosure 
of the consultant’s selection, terms of 
engagement or fees.209 Another 
commentator believed that retaining the 
existing disclosure exclusions in Item 
407(e)(3)(iii) would be consistent with 
the purposes of Section 10C(c)(2) 
because a consulting firm that provided 
only non-customized benchmark data to 

a compensation committee would not be 
providing ‘‘advice’’ to the compensation 
committee.210 

Commentators generally supported 
our proposal to identify the five factors 
in proposed Rule 10C–1(b)(4)(i) through 
(v) as among the factors that should be 
considered in determining whether a 
conflict of interest exists,211 though 
some commentators suggested 
additional factors that they believed 
should be considered.212 In the 
Proposing Release, we requested 
comment on whether we should include 
the appearance of a conflict of interest 
in our interpretation of what constitutes 
a ‘‘conflict of interest’’ that must be 
disclosed under the proposed 
amendments. A few commentators 
believed that we should require 
disclosure of the appearance of a 
conflict of interest or potential conflicts 
of interest.213 One of these 
commentators argued that including 
potential conflicts is necessary because 
actual conflicts of interest can be 
difficult to identify with precision.214 
Other commentators believed that we 
should not require disclosure of either 
an appearance of a conflict of interest or 
a potential conflict of interest, for 
various reasons, such as: potential 
conflicts were not covered by the text of 
Section 10C(c)(2); 215 potential conflicts 
would be difficult to define and would 
not provide investors with additional 
material information regarding the 
compensation consultant 
relationship; 216 and compensation 
committees are not reluctant or unable 
to conclude that a conflict of interest 
exists.217 

Many commentators requested that 
we clarify that the amendments to Item 
407(e)(3)(iii) apply only to board 
committees that are charged with 
determining executive compensation, 
and not to any committee of the board, 
if separate, that oversees the 
compensation of non-employee 
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218 See, e.g., letters from CEC, Chamber, Davis 
Polk, Pfizer, and SCSGP. 

219 See letters from CEC and Chamber. 
220 See, e.g., letters from Better Markets, CII, 

Fields, FLSBA, Jackson, and Towers. 
221 See letter from Fields. 
222 See letter from Jackson. 
223 See letters from CII and FLSBA. 
224 See letters from ABA and McGuire Woods. 
225 See letter from McGuire Woods. 
226 See letter from AON. 
227 See letters from ABA, Debevoise, and Merkl. 

228 See letter from Debevoise. 
229 See letter from AON. 
230 See letters from AON and Merkl. 
231 See letter from Debevoise. 
232 See letters from ABA, AON, Debevoise, and 

SAP. 
233 See letters from Debevoise and SAP. 
234 See letter from Merkl. 

directors.218 Several of these 
commentators noted that in many 
instances, a committee other than the 
company’s compensation committee, 
such as a governance committee, 
determines the compensation of the 
company’s non-executive directors.219 

We requested comment on whether 
we should extend the Section 10C(c)(2) 
disclosure requirements to 
compensation advisers other than 
compensation consultants. Comments 
were mixed. A number of commentators 
believed we should require conflicts of 
interest disclosure for all types of 
advisers, including legal counsel.220 
One commentator stated that extending 
the disclosure requirements to legal 
counsel would benefit the investing 
public in its consideration of 
compensation issues.221 Another 
commentator noted that requiring such 
disclosure would allow investors to 
determine whether the compensation 
committee had the benefit of 
independent legal advice in making 
compensation determinations.222 Other 
commentators felt that conflicted 
compensation advisers of any kind 
could not be relied upon to serve the 
best interests of the issuer and its 
shareholders.223 Two commentators 
opposed extending the proposed 
disclosure requirements to legal 
counsel.224 One of these commentators 
believed that the specific statutory 
reference in Section 10C(c)(2) to 
‘‘compensation consultants’’ reflects a 
deliberate policy choice by Congress to 
limit the additional required disclosures 
to compensation consultants alone.225 

The proposed rule would apply to 
issuers that are required to comply with 
the proxy rules. One commentator 
supported our proposal to require 
controlled companies to provide 
disclosures relating to compensation 
consultants and conflicts of interest 
raised by the consultants’ work.226 
Three commentators were opposed to 
this proposed requirement,227 and one 
of them questioned the value of 
requiring disclosure of a compensation 
consultant’s conflicts of interest in cases 
where the composition of the board of 
directors and compensation committee 
is subject to the direction of a control 

person or group.228 One commentator 
supported our proposal to require 
smaller reporting companies to provide 
disclosures relating to compensation 
consultant conflicts of interest, noting 
that ‘‘[w]e are not aware of any 
particular problems smaller reporting 
companies have had with the existing 
rules, and we do not believe the 
additional rules mandated by Dodd- 
Frank will be any more burdensome on 
smaller reporting companies.’’ 229 

We received few comments on our 
proposal to extend the disclosure 
requirements to Exchange Act 
registrants that are not listed issuers. 
Two commentators supported our 
proposal.230 One commentator who 
opposed the proposal believed that 
extending the disclosure requirements 
of Section 10C(c)(2) to non-listed issuers 
is not required by Section 10C or for the 
protection of investors.231 

Several commentators agreed that we 
should not amend Forms 20–F or 40–F 
to require foreign private issuers that are 
not subject to our proxy rules to provide 
annual disclosure of the type required 
by Section 10C(c)(2).232 Two of these 
commentators noted that imposing such 
requirements would be inconsistent 
with the current disclosure paradigm for 
compensation matters, which generally 
defers to a foreign private issuer’s home 
country rules.233 One commentator, 
however, expressed the view that 
foreign private issuers should have to 
comply with the same compensation 
consultant disclosure requirements as 
domestic issuers.234 

3. Final Rule 
After consideration of the comments, 

we are adopting a modified version of 
the proposed amendments. The 
amendments we are adopting 
implement the disclosure requirements 
of Section 10C(c)(2) while preserving 
the existing disclosure requirements 
under Item 407(e)(3). 

a. Disclosure Requirements 
Rather than integrating the new 

disclosure requirements with the 
existing compensation consultant 
disclosure provisions, as proposed, we 
are retaining the existing disclosure 
trigger and requirements of Item 
407(e)(3)(iii) and adding a new 
subparagraph to Item 407(e)(3) to 
require the disclosures mandated by 

Section 10C(c)(2)(B). With respect to 
Section 10C(c)(2)(A), which requires an 
issuer to disclose whether its 
compensation committee retained or 
obtained the advice of a compensation 
consultant, we believe existing Item 
407(e)(3)(iii) implements this disclosure 
requirement, as it requires disclosure, 
with certain exceptions discussed more 
fully below, of any role compensation 
consultants played in determining or 
recommending the amount or form of 
executive and director compensation. 
As we noted in the Proposing Release, 
we believe it would be unusual for a 
compensation consultant to play ‘‘any 
role’’ in determining or recommending 
the amount of executive compensation 
without the compensation committee 
also retaining or obtaining the 
compensation consultant’s advice. 

With respect to the disclosures 
mandated by Section 10C(c)(2)(B), we 
are persuaded by comments noting that 
our proposal to use the ‘‘retain or obtain 
the advice’’ disclosure trigger included 
in Section 10C could result in 
unnecessary, and potentially costly, 
adjustments by issuers and consulting 
firms that have adapted their business 
practices in light of the existing Item 
407(e)(3)(iii) disclosure requirements. In 
addition, we note the comment pointing 
out that our proposal would eliminate 
the existing requirement to disclose the 
role of compensation consultants 
retained by management rather than the 
compensation committee. Consequently, 
we have concluded that this change to 
the existing requirement is not 
appropriate. In lieu of our proposal to 
integrate the Section 10C(c)(2) 
disclosure requirements with the 
existing disclosure rule, we have 
determined to adopt a new disclosure 
provision, new Item 407(e)(3)(iv), to 
implement Section 10C(c)(2). 

Under Item 407(e)(3)(iii), registrants 
will continue to be required to disclose 
‘‘any role of compensation consultants 
in determining or recommending the 
amount or form of executive and 
director compensation.’’ Specifically, 
registrants will continue to be required 
to: 

• Identify the consultants; 
• State whether such consultants 

were engaged directly by the 
compensation committee or any other 
person; 

• Describe the nature and scope of the 
consultant’s assignment and the 
material elements of any instructions 
given to the consultants under the 
engagement; and 

• Disclose the aggregate fees paid to 
a consultant for advice or 
recommendations on the amount or 
form of executive and director 
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235 The rule will continue not to require fee 
disclosure for compensation consultants that work 
with management if the compensation committee 
has retained a separate compensation consultant. 
As we noted in the Proxy Disclosure Enhancements 
Release, in this situation, the compensation 
committee may not be relying on the compensation 
consultant retained by management and potential 
conflicts of interest are therefore less of a concern. 

236 Foreign private issuers that are not subject to 
our proxy rules will not be required to provide this 
disclosure. Registered investment companies are 
subject to separate proxy disclosure requirements 
set forth in Item 22 of Schedule 14A, which do not 
include the compensation consultant disclosure 
requirement in Item 407(e)(3) of Regulation S–K. 
See Item 7(g) of Schedule 14A. As we proposed, 
registered investment companies will continue to 
provide disclosure under Item 22 and will not be 
subject to the amendments to Item 407(e) adopted 
in this release. 

237 See letters from ABA, Davis Polk and SCSGP. 
238 See, e.g., letters from CEC, Chamber, Davis 

Polk, Pfizer, and SCSGP. 

compensation and the aggregate fees for 
additional services if the consultant 
provided both and the fees for the 
additional services exceeded $120,000 
during the fiscal year.235 

With respect to the new requirement 
in Item 407(e)(3)(iv) to disclose 
compensation consultant conflicts of 
interest, we have decided to use the 
‘‘any role’’ disclosure trigger rather than 
the ‘‘obtained or retained the advice’’ 
trigger included in Section 10C. Hence, 
the new requirement will apply to any 
compensation consultant whose work 
must be disclosed pursuant to Item 
407(e)(3)(iii), regardless of whether the 
compensation consultant was retained 
by management or the compensation 
committee or any other board 
committee. We believe that this 
approach is consistent with the meaning 
of the words ‘‘retained or obtained’’ 
(emphasis added) in Section 10C, as 
there will be little practical difference in 
the application of the two disclosure 
triggers as they relate to consultants 
advising on executive compensation 
matters. Based on the comments on this 
aspect of the proposal, we also believe 
that the existing disclosure trigger is 
well-understood by issuers. Because we 
are not changing the disclosure trigger, 
we no longer find it necessary to 
include an instruction to clarify when a 
compensation committee has 
‘‘obtained’’ advice. We are persuaded by 
commentators who expressed the view 
that the instruction, as proposed, was 
overly broad. 

As is the case with our existing 
requirement to disclose the role of 
compensation consultants in 
determining or recommending the 
amount or form of executive and 
director compensation, issuers will be 
required to comply with the new 
disclosure requirement relating to 
compensation consultant conflicts of 
interest in a proxy or information 
statement for an annual meeting (or 
special meeting in lieu of an annual 
meeting) at which directors are to be 
elected. Although Section 10C(c)(2) is 
not explicitly limited to proxy 
statements for meetings at which 
directors will be elected, we believe this 
approach is appropriate in light of the 
approach in our rules to disclosure of 
compensation consultant matters 
generally. 

This new subparagraph will apply to 
issuers subject to our proxy rules, 
including controlled companies, non- 
listed issuers and smaller reporting 
companies.236 Although Section 
10C(c)(2) does not mandate this 
disclosure for issuers that will not be 
subject to the listing standards required 
by Rule 10C–1, we believe that investors 
are better served by requiring all issuers 
subject to our proxy rules to provide 
timely disclosure of compensation 
consultants’ conflicts of interests, which 
will enable investors to adequately 
monitor compensation committee 
performance and will help investors 
make better informed voting decisions 
with respect to the election of directors, 
including members of the compensation 
committee. Under the final 
amendments, issuers subject to our 
proxy rules will be required to disclose, 
with respect to any compensation 
consultant that is identified pursuant to 
Item 407(e)(3)(iii) as having played a 
role in determining or recommending 
the amount or form of executive and 
director compensation, whether the 
work of the compensation consultant 
has raised any conflict of interest and, 
if so, the nature of the conflict and how 
the conflict is being addressed. As 
commentators generally supported our 
proposal to identify the independence 
factors that a compensation committee 
must consider before selecting a 
compensation adviser as among the 
factors that should be considered in 
determining whether a consultant 
conflict of interest exists, the final 
amendments will include an instruction 
to Item 407(e)(3) noting that, in deciding 
whether there is a conflict of interest 
that may need to be disclosed, issuers 
should, at a minimum, consider the six 
factors set forth in Rule 10C–1(b)(4)(i) 
through (vi). 

We are sensitive to the additional 
burdens placed on issuers from the 
expansion of disclosure obligations 
under our rules. In light of those 
concerns, the final rule will not require 
disclosure of potential conflicts of 
interest or an appearance of a conflict of 
interest, nor will it require disclosure 
with respect to compensation advisers 
other than compensation consultants. 
These additional disclosures are not 

mandated by Section 10C, and we are 
not persuaded that the additional 
burdens of requiring this disclosure are 
justified by the potential benefit to 
investors. 

b. Disclosure Exemptions 
We proposed to eliminate the 

disclosure exemption in Item 407(e)(3) 
for compensation consulting services 
involving only broad-based, non- 
discriminatory plans and the provision 
of non-customized survey data. Several 
commentators opposed to the proposed 
elimination noted that, when the 
disclosure exemptions in Item 
407(e)(3)(iii) were adopted in December 
2009, we stated that consulting on 
broad-based plans or providing non- 
customized benchmark data did not 
raise conflict of interest concerns that 
would warrant disclosure of the 
consultant’s selection, terms of 
engagement, or fees.237 We continue to 
believe that compensation consulting 
work limited to these activities does not 
raise conflict of interest concerns. 
Accordingly, consulting on broad-based 
plans and providing non-customized 
benchmark data will continue to be 
exempted from the compensation 
consultant disclosure requirements 
under Item 407(e)(3), including the new 
conflicts of interest disclosure required 
in our rules implementing Section 
10C(c)(2). 

c. Disclosure Regarding Director 
Compensation 

Several commentators requested that 
we clarify that the proposed 
amendments to Item 407(e)(3)(iii) apply 
only to board committees that are 
charged with determining executive 
compensation and not to other 
committees that oversee the 
compensation of non-employee 
directors.238 We believe these comments 
were prompted by our proposal, 
described above, to replace the existing 
disclosure trigger in Item 407(e)(3)(iii) 
with our proposed trigger, which 
referenced compensation consultants 
retained by the compensation 
committee. As discussed above, we have 
determined to retain the existing 
disclosure trigger in Item 407(e)(3), 
which requires disclosure of the role 
played by compensation consultants in 
determining or recommending 
‘‘executive and director compensation’’ 
(emphasis added). 

Issuers are currently required to 
discuss in proxy and information 
statements the role played by 
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239 See letter from Debevoise. 
240 See letter from NYSE. 

241 See letters from NYSE and S&C. 
242 See letters from ABA and Davis Polk. 
243 See letter from ABA. 
244 See letter from Debevoise. 
245 The release adopting Rule 10A–3 was 

published in the Federal Register on April 16, 
2003. The exchanges were required to have final 
rules or rule amendments that complied with Rule 
10A–3 approved by the Commission no later than 
December 1, 2003. 

246 44 U.S.C. 3501 et seq. 
247 44 U.S.C. 3507(d) and 5 CFR 1320.11. 
248 The paperwork burden from Regulation S–K is 

imposed through the forms that are subject to the 
disclosure requirements in Regulation S–K and is 
reflected in the analysis of these forms. To avoid a 
Paperwork Reduction Act inventory reflecting 
duplicative burdens, for administrative 
convenience we estimate the burden imposed by 
Regulation S–K to be a total of one hour. 

compensation consultants in 
determining or recommending the 
amount or form of director 
compensation, including the nature and 
scope of their assignment and any 
material instructions or directions 
governing their performance under the 
engagement and to provide fee 
disclosure, all to the same extent that 
the disclosure is required regarding 
executive compensation. In light of the 
approach we are taking to the new 
disclosure requirement generally, which 
is to add the new requirement to the 
existing disclosure requirements using 
the existing triggers, we believe it is 
appropriate to apply the compensation 
consultant conflict of interest disclosure 
requirement to director compensation in 
the same manner as executive 
compensation. We believe this will 
benefit investors by providing for more 
complete and consistent disclosures on 
how the board manages compensation- 
related conflicts of interest. 
Accordingly, to the extent consulting on 
director compensation raises a conflict 
of interest on the part of the 
compensation consultant, disclosure 
would be required in response to new 
Item 407(e)(3)(iv). 

D. Transition and Timing 
The Act did not establish a specific 

deadline by which the listing standards 
promulgated by the exchanges must be 
in effect. To facilitate timely 
implementation of the proposals, we 
proposed that each exchange must 
provide to the Commission, no later 
than 90 days after publication of our 
final rule in the Federal Register, 
proposed listing rules or rule 
amendments that comply with our final 
rule. Further, we proposed that each 
exchange would need to have final rules 
or rule amendments that comply with 
our final rule approved by the 
Commission no later than one year after 
publication of our final rule in the 
Federal Register. 

Comments were mixed on these 
proposals. One commentator did not 
believe that the 90-day period would 
afford the exchanges enough time to 
draft the proposed rules or rule 
amendments or to work through related 
concerns or issues.239 The only 
comment letter we received from an 
exchange, however, indicated that the 
90-day period would be adequate.240 
The exchange recommended, however, 
that instead of obligating exchanges to 
have rules approved by the Commission 
within any set timeframe, we should 
instead require exchanges to respond to 

any written comments issued by the 
Commission or its staff within 90 days. 

Two commentators requested that we 
clarify that the exchanges may provide 
their listed issuers a transition period to 
come into compliance with the listing 
standards required by Rule 10C–1.241 
Two other commentators requested that 
the Commission include a transition 
period for newly listed issuers directly 
in Rule 10C–1.242 One of these 
commentators also recommended a two- 
year delayed phase-in period for smaller 
reporting companies, if they are not 
exempted entirely from the 
compensation committee and 
independence requirements and 
consultant disclosures.243 Another 
commentator requested that we 
establish a specific time period by 
which all listed issuers must comply 
with an exchange’s new or amended 
rules meeting the requirements of our 
final rules.244 This commentator 
believed that a longer time frame, such 
as a year, would give listed issuers 
sufficient time to comply with the new 
standards. 

After consideration of the comments, 
we are adopting the implementation 
period as proposed. We believe that 
retaining the requirement for each 
exchange to have final rules or rule 
amendments that comply with our final 
rule approved by the Commission no 
later than one year after publication of 
our final rule in the Federal Register 
will ensure that the exchanges work 
expeditiously and in good faith to meet 
the requirements of the new rule. We 
also note that Rule 10A–3 included a 
similar requirement with a significantly 
shorter compliance period.245 Although 
the final rule does not provide an 
extended transition period for newly 
listed issuers, we note that the 
exemptive authority provided to the 
exchanges under the final rule permits 
them to propose appropriate transition 
periods. As noted above, we are 
exempting smaller reporting companies 
from the requirements of Rule 10C–1. 

Section 10C(c)(2) provides that the 
compensation consultant conflict of 
interest disclosure would be required 
with respect to meetings occurring on or 
after the date that is one year after the 
enactment of Section 10C, which was 
July 21, 2011; however, the statute also 

requires these disclosures to be ‘‘in 
accordance with regulations of the 
Commission,’’ and, prior to the adoption 
of these new rules, our regulations have 
not required such disclosures to be 
made. We recognize that issuers will 
need to implement disclosure controls 
and procedures to collect and analyze 
information relevant to whether their 
compensation consultants have a 
conflict of interest. As a result, we have 
decided to require compliance with new 
Item 407(e)(3)(iv) in any proxy or 
information statement for an annual 
meeting of shareholders (or a special 
meeting in lieu of the annual meeting) 
at which directors will be elected 
occurring on or after January 1, 2013. 

III. Paperwork Reduction Act 

A. Background 
Certain provisions of the final rule 

and rule amendments contain 
‘‘collection of information’’ 
requirements within the meaning of the 
Paperwork Reduction Act of 1995 
(‘‘PRA’’).246 We published a notice 
requesting comment on the collection of 
information requirements in the 
Proposing Release for the rule 
amendments, and we submitted these 
requirements to the Office of 
Management and Budget (‘‘OMB’’) for 
review in accordance with the PRA.247 
The titles for the collection of 
information are: 

(1) ‘‘Regulation 14A and Schedule 
14A’’ (OMB Control No. 3235–0059); 

(2) ‘‘Regulation 14C and Schedule 
14C’’ (OMB Control No. 3235–0057); 
and 

(3) ‘‘Regulation S–K’’ (OMB Control 
No. 3235–0071).248 

Regulation S–K was adopted under 
the Securities Act and Exchange Act; 
Regulations 14A and 14C and the 
related schedules were adopted under 
the Exchange Act. The regulations and 
schedules set forth the disclosure 
requirements for proxy and information 
statements filed by companies to help 
investors make informed investment 
and voting decisions. The hours and 
costs associated with preparing, filing 
and sending the schedules constitute 
reporting and cost burdens imposed by 
each collection of information. An 
agency may not conduct or sponsor, and 
a person is not required to respond to, 
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249 Registered investment companies are subject 
to separate proxy disclosure requirements set forth 
in Item 22 of Schedule 14A, which do not include 
the compensation consultant disclosure 
requirement in Item 407(e)(3) of Regulation S–K. 
See Item 7(g) of Schedule 14A. As we proposed, 
registered investment companies will continue to 
provide disclosure under Item 22 and will not be 
subject to the amendments to Item 407(e) adopted 
in this release. 250 See letter from Chamber. 

251 Our estimates represent the average burden for 
all issuers, both large and small. 

252 See Proxy Disclosure Enhancements Release 
(in which the Commission estimated the average 
incremental disclosure burden for the rule 
amendments to Item 407(e)(3) relating to 
compensation consultants to be three hours). 

253 For convenience, the estimated hour and cost 
burdens in the table have been rounded to the 
nearest whole number. 

a collection of information unless it 
displays a currently valid OMB control 
number. Compliance with the new rule 
and rule amendments will be 
mandatory. Responses to the 
information collections will not be kept 
confidential, and there is no mandatory 
retention period for the information 
disclosed. 

B. Summary of the Final Rules 
As discussed in more detail above, we 

are adopting new Rule 10C–1 under the 
Exchange Act and amendments to Item 
407(e)(3) of Regulation S–K. Rule 10C– 
1 will direct the exchanges to prohibit 
the listing of any equity security of an 
issuer, subject to certain exceptions, that 
is not in compliance with several 
enumerated standards relating to the 
issuer’s compensation committee and 
the process for selecting a compensation 
adviser to the compensation committee. 
Rule 10C–1 will not impose any 
collection of information requirements 
on the exchanges or on listed issuers. 

The amendments to Item 407(e)(3) 
will require issuers, other than 
registered investment companies,249 to 
disclose, in any proxy or information 
statement relating to an annual meeting 
of shareholders (or a special meeting in 
lieu of an annual meeting) at which 
directors are to be elected, whether the 
work of any compensation consultant 
that has played any role in determining 
or recommending the amount or form of 
executive and director compensation 
(other than any role limited to 
consulting on any broad-based plan that 
does not discriminate in scope, terms, or 
operation, in favor of executive officers 
of the registrant, and that is available 
generally to all salaried employees; or 
providing information that either is not 
customized for a particular registrant or 
that is customized based on parameters 
that are not developed by the 
compensation consultant, and about 
which the compensation consultant 
does not provide advice) has raised a 
conflict of interest. If so, the issuer must 
also disclose the nature of the conflict 
and how the conflict is being addressed. 

C. Summary of Comment Letters and 
Revisions to Proposals 

In the Proposing Release, we 
requested comment on our PRA burden 
hour and cost estimates and the analysis 

used to derive such estimates. Only one 
commentator specifically addressed our 
PRA analysis and burden estimates of 
the proposed amendments.250 This 
commentator asserted that some of the 
estimates we used to calculate the 
burden hours of the proposed 
amendments may be inaccurate, which 
could result in our underestimating the 
actual burden of the amendments. This 
commentator, however, did not provide 
any alternative burden hour or cost 
estimates for us to consider and did not 
identify any particular estimates 
included in the Proposing Release that 
it believed to be inaccurate. 

In response to comments on the 
proposals, we have made modifications 
to the rule proposals that will reduce 
the compliance burden on issuers. First, 
the final rule amendments leave intact 
the existing exemption from the 
requirement to disclose the role of a 
compensation consultant where that 
role is limited to providing advice on 
broad-based plans and information that 
either is not customized for a particular 
issuer or is customized based on 
parameters that are not developed by 
the consultant and about which the 
consultant does not provide advice. 
Accordingly, issuers will be required to 
provide less disclosure than would have 
been required under the proposed 
amendments. Second, we have retained 
the existing disclosure trigger in Item 
407(e)(3) and eliminated the proposed 
instruction regarding whether a 
compensation committee has ‘‘obtained 
the advice’’ of a compensation 
consultant. Based on comments 
received that issuers are already familiar 
with and have adopted business 
practices to comply with the existing 
disclosure trigger, we believe retaining 
the existing disclosure trigger will make 
it easier for issuers to determine 
whether conflict of interest disclosure is 
required for a particular compensation 
consultant. 

D. Revisions to PRA Reporting and Cost 
Burden Estimates 

As a result of the changes described 
above, we have reduced our reporting 
and cost burden estimates for the 
collection of information under the final 
amendments. The final rule 
amendments to Item 407(e)(3) of 
Regulation S–K will require additional 
disclosure in proxy or information 
statements filed on Schedule 14A or 
Schedule 14C of whether the work of a 
compensation consultant that has 
played any role in determining or 
recommending the amount or form of 
executive and director compensation, 

with certain exceptions, has raised a 
conflict of interest, and, if so, the nature 
of the conflict and how the conflict is 
being addressed. The instruction to Item 
407(e)(3)(iv) provides that an issuer, in 
determining whether there is any such 
conflict, should consider the same six 
independence factors that the 
compensation committee of a listed 
issuer is required to consider before 
selecting a compensation adviser. For 
purposes of the PRA, we now estimate 
that the total annual increase in the 
paperwork burden for all companies to 
prepare the disclosure that would be 
required under the proposed 
amendments will be approximately 
11,970 hours of in-house personnel time 
and approximately $1,596,000 for the 
services of outside professionals.251 We 
estimate that the amendments to Item 
407(e)(3) of Regulation S–K would 
impose on average a total of two 
incremental burden hours per issuer. 
These estimates include the time and 
the cost of collecting the required 
information, preparing and reviewing 
responsive disclosure, and retaining 
records. We continue to believe it is 
appropriate to assume that the burden 
hours associated with the amendments 
will be comparable to the burden hours 
related to similar disclosure 
requirements under our current rules 
regarding compensation consultants. 
Our estimates, as well as their 
reasonableness, were presented to the 
public for consideration, and we 
received no alternative burden hour or 
cost estimates in response.252 

The table below shows the total 
annual compliance burden, in hours 
and in costs, of the collection of 
information pursuant to the final 
amendments to Item 407(e)(3) of 
Regulation S–K.253 The burden 
estimates were calculated by 
multiplying the estimated number of 
responses by the estimated average 
amount of time it would take an issuer 
to prepare and review the adopted 
disclosure requirements. The portion of 
the burden carried by outside 
professionals is reflected as a cost, while 
the portion of the burden carried by the 
issuer internally is reflected in hours. 
For purposes of the PRA, we estimate 
that 75% of the burden of preparation 
of Schedules 14A and 14C is carried by 
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254 The information in this column is based on 
the number of responses for these schedules as 
reported in the OMB’s Inventory of Currently 
Approved Information Collections, available at 
http://www.reginfo.gov/public/do/PRAMain;
jsessionid=D37174B5F6F9148DB
767D63DF6983A65. 

255 15 U.S.C. 78w(a)(2). 
256 15 U.S.C. 77b(b). 
257 15 U.S.C. 78c(f). 

the issuer internally and that 25% of the 
burden of preparation is carried by 
outside professionals retained by the 
issuer at an average cost of $400 per 

hour. There is no change to the 
estimated burden of the collections of 
information under Regulation S–K 
because the burdens that this regulation 

imposes are reflected in our burden 
estimates for Schedules 14A and 14C. 

TABLE 1—ESTIMATED INCREMENTAL PAPERWORK BURDEN UNDER THE FINAL RULES FOR SCHEDULES 14A AND 14C 

Number of 
responses 

(A) 254 

Incremental 
burden hours/ 

form 
(B) 

Total 
incremental 

burden hours 
(C)=(A)*(B) 

Internal 
company time 

(D) 

External 
professional 

time 
(E) 

Professional 
costs 

(F)=(E)*$400 

Sch. 14A .................................................. 7,300 2 14,600 10,950 3,650 $1,460,000 
Sch. 14C .................................................. 680 2 1,360 1,020 340 136,000 

Total .................................................. 7,980 ........................ 15,960 11,970 3,990 $1,596,000 

IV. Economic Analysis 

A. Background and Summary of the 
Rule Amendments 

As discussed above, we are adopting 
a new rule and rule amendments to 
implement Section 10C of the Exchange 
Act, as added by Section 952 of the Act. 
Section 10C of the Exchange Act 
requires us to adopt rules directing the 
exchanges to prohibit the listing of any 
equity security of an issuer, with certain 
exceptions, that is not in compliance 
with several enumerated standards 
regarding compensation committees. In 
addition, Section 10C(c)(2) requires 
each listed issuer to disclose in any 
proxy or consent solicitation material 
for an annual meeting of shareholders 
(or a special meeting in lieu of the 
annual meeting), in accordance with 
Commission regulations, whether the 
issuer’s compensation committee 
retained or obtained the advice of a 
compensation consultant; whether the 
work of the compensation consultant 
has raised any conflict of interest; and, 
if so, the nature of the conflict and how 
the conflict is being addressed. The rule 
and rule amendments we are adopting 
implement these mandates, and also 
include the following provisions: 

• New Rule 10C–1 will direct the 
exchanges to adopt listing standards 
that apply to any board committee that 
oversees executive compensation, 
whether or not such committee 
performs other functions or is formally 
designated as a ‘‘compensation 
committee.’’ 

• The exchanges will be directed to 
apply the required listing standards, 
other than those relating to the authority 
to retain compensation advisers in Rule 
10C–1(b)(2)(i) and required funding for 

payment of such advisers in Rule 10C– 
1(b)(3), also to those members of a listed 
issuer’s board of directors who, in the 
absence of a board committee 
performing such functions, oversee 
executive compensation matters on 
behalf of the board of directors. 

• With respect to the factors required 
by Section 10C(b) of the Exchange Act, 
we are adopting one additional 
independence factor that compensation 
committees must consider before 
engaging a compensation adviser. 

• An instruction to final Rule 10C– 
1(b)(4) will provide that the 
compensation committee of a listed 
issuer is not required to consider the 
independence factors before consulting 
with or receiving advice from in-house 
counsel. 

• We are exempting security futures 
products, standardized options, and 
smaller reporting companies from the 
scope of Rule 10C–1. 

• For purposes of Rule 10C–1, we are 
modifying the definition of a controlled 
company, which is exempt from Rule 
10C–1, to be a listed company in which 
more than 50% of the voting power for 
the election of directors is held by an 
individual, a group or another company, 
which is consistent with the definition 
used by the NYSE and Nasdaq. 

• The final rules will require the 
disclosures relating to compensation 
consultant conflicts of interest called for 
by Section 10C(c)(2) only in proxy or 
information statements for meetings at 
which directors are to be elected. 

• The compensation consultant 
conflicts of interest disclosure 
requirement will apply when a 
compensation consultant plays ‘‘any 
role’’ in ‘‘determining or recommending 
the amount or form of executive and 
director compensation,’’ other than any 
role limited to consulting on broad- 
based plans or providing non- 
customized benchmark data, which is 
consistent with the existing Item 
407(e)(3)(iii) of Regulation S–K 
standard. 

• The compensation consultant 
conflicts of interest disclosure 
requirement will apply to all issuers 
subject to our proxy rules, including 
controlled companies, smaller reporting 
companies and non-listed issuers. 

• The compensation consultant 
conflicts of interest disclosure 
requirement will require disclosure of 
compensation consultant conflicts of 
interest that relate to director 
compensation, in addition to executive 
compensation. 

• The instruction to the 
compensation consultant conflicts of 
interest disclosure requirement provides 
that an issuer, in determining whether 
there is a conflict of interest, should 
consider the same six independence 
factors that the compensation committee 
of a listed issuer is required to consider 
before selecting a compensation adviser. 

We are sensitive to the costs and 
benefits imposed by our rules. The 
discussion below attempts to address 
both the costs and benefits of Section 
10C, as well as the incremental costs 
and benefits of the rule and rule 
amendments we are adopting within our 
discretion to implement Section 10C. 
These two types of costs and benefits 
may not be entirely separable to the 
extent our discretion is exercised to 
realize the benefits that we believe were 
intended by Section 952 of the Act. 
Section 23(a)(2) of the Exchange Act 
requires us, when adopting rules under 
the Exchange Act, to consider the 
impact that any new rule would have on 
competition.255 In addition, Section 
23(a)(2) prohibits us from adopting any 
rule that would impose a burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. Section 
2(b) of the Securities Act 256 and Section 
3(f) of the Exchange Act 257 require us, 
when engaging in rulemaking where we 
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258 See letter from Chamber. 
259 Id. 

260 See, e.g., NYSE Listed Company Manual 
Section 303A.05(a) and Nasdaq Rule 5605(d). 
Foreign private issuers are permitted under these 
listing standards to follow home country practice 
with respect to executive compensation oversight. 

are required to consider or determine 
whether an action is necessary or 
appropriate in the public interest, to 
consider, in addition to the protection of 
investors, whether the action will 
promote efficiency, competition and 
capital formation. We have integrated 
our consideration of those issues into 
this economic analysis. 

In the Proposing Release, we solicited 
comment on the costs and benefits of 
the proposed rules, whether the 
proposed rule and rule amendments 
would place a burden on competition, 
and the effect of the proposal on 
efficiency, competition, and capital 
formation. Only one commentator 
specifically addressed the cost-benefit 
analysis we included in the Proposing 
Release or our analysis of whether the 
proposals would burden competition or 
impact efficiency, competition, and 
capital formation.258 This commentator 
argued that the proposals would impose 
additional compensation disclosure and 
director independence requirements 
that could be burdensome and result in 
additional disclosure of an issuer’s use 
of compensation consultants, without in 
every case providing meaningful benefit 
to issuers or investors, and that could 
also confuse investors or deter investors 
from ‘‘reading proxy materials by 
increasing their length and density 
without pruning other, less pertinent, or 
dated disclosures.’’ 259 As discussed 
throughout this release, we have made 
numerous revisions to the proposed 
rules in order to address these concerns 
and reduce compliance burdens where 
consistent with investor protection. 
Other commentators addressed specific 
aspects of the proposed rule 
amendments that identified possible 
costs, benefits, or effects on efficiency, 
competition or capital formation, which 
we discuss in more detail below. 

B. Benefits and Costs, and Impact on 
Efficiency, Competition and Capital 
Formation 

1. Section 10C of the Exchange Act, as 
Added by Section 952 of the Act 

New Rule 10C–1 implements the 
listing standard requirements of Section 
10C by directing the exchanges to 
prohibit the listing of any equity 
security of an issuer that is not in 
compliance with the following 
standards: 

• Each member of the compensation 
committee of the issuer must be a 
member of the issuer’s board of 
directors and independent according to 
independence criteria determined by 

each exchange following consideration 
of specified factors; 

• The compensation committee of 
each issuer must be directly responsible 
for the appointment, compensation, 
retention and oversight of the work of 
any compensation adviser retained by 
the committee, and each such 
compensation adviser must report 
directly to the compensation committee; 

• Each compensation committee must 
have the authority to retain independent 
legal counsel and other compensation 
advisers; 

• The compensation committee of 
each issuer may select a compensation 
adviser only after assessing the adviser’s 
independence using specified factors; 
and 

• Each issuer must provide 
appropriate funding, as determined by 
the compensation committee, for 
payment of reasonable compensation to 
compensation advisers retained by the 
compensation committee. 

Under the final rule, subject to our 
review in accordance with Section 19(b) 
of the Exchange Act, an exchange may 
exempt any category of issuers from the 
compensation committee listing 
requirements and any particular 
relationships from the compensation 
committee member independence 
requirements, as the exchange 
determines is appropriate, after 
consideration of the impact of the 
requirements on smaller reporting 
issuers and other relevant factors. 

The rules we are adopting are 
intended to benefit both issuers and 
investors. The final rules are expected to 
help achieve Congress’s intent that 
listed issuers’ board committees that set 
compensation policy consist only of 
directors who are independent. By 
requiring compensation committees to 
consider the independence of potential 
compensation advisers before they are 
selected, the final rules should also help 
assure that compensation committees of 
affected listed issuers are better 
informed about potential conflicts, 
which could reduce the likelihood that 
they are unknowingly influenced by 
conflicted compensation advisers. The 
provisions of the listing standards that 
will require compensation committees 
to be given the authority to engage, 
oversee and compensate independent 
compensation advisers should bolster 
the access of board committees of 
affected listed issuers that are charged 
with oversight of executive 
compensation to the resources they 
need to make better informed 
compensation decisions. Taken as a 
whole, these requirements could benefit 
issuers and investors to the extent they 

enable compensation committees to 
make better informed decisions 
regarding the amount or form of 
executive compensation. 

The listing standard provisions of the 
rule and rule amendments will also 
result in certain costs to exchanges and 
affected listed issuers. Final Rule 10C– 
1 directs the exchanges to prohibit the 
listing of any equity security of an issuer 
that is not in compliance with Section 
10C’s compensation committee and 
compensation adviser requirements. 
Exchanges will incur direct costs to 
comply with the rule, as they will need 
to review their existing rules and 
propose appropriate rule changes to 
implement the requirements of Rule 
10C–1. Once the exchanges have 
adopted listing standards required by 
Rule 10C–1, listed issuers will incur 
costs in assessing and demonstrating 
their compliance with the new listing 
standards. We note that these costs are 
primarily imposed by statute. 

The adoption of new listing standards 
may have some distributional effects as 
some listed issuers may seek to list on 
foreign exchanges or other markets to 
avoid compliance with listing 
requirements that an exchange 
develops. To the extent they do so, 
listed issuers would incur costs in 
seeking to transfer their listings, and 
exchanges that lose issuer listings 
would, as a result, lose related fees and 
trading volume. We believe that any 
such effect would be minimal as the 
exchanges already require directors on 
compensation committees or directors 
determining or recommending executive 
compensation matters for domestic 
issuers to be ‘‘independent’’ under their 
general independence standards.260 

As required by Section 10C, Rule 
10C–1 directs the exchanges to develop 
a definition of independence applicable 
to compensation committee members 
after considering the relevant factors set 
forth in Exchange Act Section 10C(a)(3). 
These factors include: 

• A director’s source of 
compensation, including any 
consulting, advisory or compensatory 
fee paid by the issuer; and 

• whether a director is affiliated with 
the issuer, a subsidiary of the issuer, or 
an affiliate of a subsidiary of the issuer. 

We are not adopting any additional 
factors that the exchanges must consider 
in determining independence 
requirements for compensation 
committee members. Instead, Rule 10C– 
1 affords the exchanges latitude in 
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262 With respect to these aspects of the rule, we 
have defined ‘‘compensation committee’’ to include 
those board members who oversee executive 
compensation matters on behalf of the board of 
directors in the absence of a board committee. In 
our discussion of the final rule throughout this 
release, references to an issuer’s ‘‘compensation 
committee’’ include, unless the context otherwise 
requires, any committee of the board that performs 
functions typically performed by a compensation 
committee, including oversight of executive 
compensation, whether or not formally designated 
as a ‘‘compensation committee,’’ as well as, to the 
extent applicable, those members of a listed issuer’s 
board of directors who oversee executive 
compensation matters on behalf of the board of 
directors in the absence of such a committee. 

263 See, e.g., letters from Barnard, CFA and 
Railpen. 

determining the required independence 
standards. Several commentators 
indicated that the proposed rule would 
permit the exchanges to determine 
listing standards that take into account 
the characteristics of each exchange’s 
listed issuers.261 We believe that 
affording the exchanges flexibility in 
determining the required independence 
standards, subject to our review 
pursuant to Section 19(b) of the 
Exchange Act, will result in more 
efficient and effective determinations as 
to the types of relationships that should 
preclude a finding of independence 
with respect to membership on a board 
committee that oversees executive 
compensation. We believe that because 
listed issuers frequently consult the 
exchanges regarding independence 
determinations, the exchanges will be in 
the best position to identify the types of 
relationships that are likely to 
compromise the ability of an issuer’s 
compensation committee to make 
impartial determinations on executive 
compensation. 

We acknowledge, however, that 
because exchanges compete for listings, 
they may have an incentive to propose 
standards that issuers will find less 
onerous. This could affect investor 
confidence in the degree of independent 
oversight of executive compensation at 
issuers listed on exchanges with less 
onerous standards and could also result 
in costs to exchanges that adopt 
relatively more rigorous standards, to 
the extent they lose issuer listings as a 
result. 

In accordance with Section 10C(a)(1), 
Rule 10C–1(b)(1)(iii) exempts limited 
partnerships, companies in bankruptcy 
proceedings, registered open-end 
management investment companies and 
foreign private issuers that provide 
annual disclosures to shareholders of 
the reasons why the foreign private 
issuer does not have an independent 
compensation committee from the 
compensation committee member 
independence listing standards required 
under Rule 10C–1(a). With respect to 
the independence requirements of Rule 
10C–1, we have not provided any 
exemptions for categories of issuers 
beyond those specified in Section 
10C(a)(1). The final rule, however, 
exempts smaller reporting companies, 
controlled companies, security futures 
products and standardized options from 
all of the requirements of Rule 10C–1, 
including the independence 
requirements. Under Rule 10C–1, 
exchanges are provided the authority to 
propose additional exemptions for 
appropriate categories of issuers. An 

exchange that exercises this authority 
will incur costs to evaluate what 
exemptions to propose and to make any 
required rule filings pursuant to Section 
19(b) of the Exchange Act. 

We are implementing the disclosure 
requirements of Section 10C by 
adopting amendments to Item 407(e)(3) 
of Regulation S–K. Given the number of 
discretionary choices that we have made 
in implementing this provision of 
Section 10C, we discuss the 
amendments to Item 407 as a whole 
below. 

2. Discretionary Amendments 

As adopted, new Rule 10C–1 will 
direct the exchanges to adopt listing 
standards that apply to any committee 
of the board that oversees executive 
compensation, whether or not such 
committee performs other functions or 
is formally designated as a 
‘‘compensation committee.’’ Some 
exchange listing standards currently 
require issuers to form compensation or 
equivalent committees, and others 
permit independent directors to oversee 
specified compensation matters in lieu 
of the formation of a compensation or 
equivalent committee. The final rule 
will also direct the exchanges to apply 
the required listing standards relating to 
director independence, consideration of 
a compensation adviser’s independence 
and responsibility for the appointment, 
compensation and oversight of 
compensation advisers to those 
members of a listed issuer’s board of 
directors who, in the absence of a board 
committee performing such functions, 
oversee executive compensation matters 
on behalf of the board of directors.262 
Several commentators supported our 
proposal to apply the Section 10C 
requirements to all board committees 
that oversee executive compensation, 
and also recommended that the 
requirements also apply to those 
independent directors who oversee 
executive compensation in lieu of a 
board committee.263 We believe these 

aspects of the rule will help achieve the 
objectives of the statute and benefit 
listed issuers by providing clarity and 
reducing any uncertainty about the 
application of Section 10C. Moreover, 
this should benefit investors because it 
will limit the ability of listed issuers to 
avoid the compensation committee 
independence requirements under 
Section 10C simply by delegating 
oversight of executive compensation to 
a board committee that is not formally 
designated as the ‘‘compensation 
committee,’’ but performs that function 
or to directors acting outside of a formal 
committee structure. 

If we did not apply Rule 10C–1 to 
apply the requirements relating to 
director independence, consideration of 
the independence of compensation 
advisers and responsibility for the 
appointment, compensation and 
oversight of compensation advisers to 
directors who oversee executive 
compensation matters in the absence of 
a board committee, issuers could be 
incentivized to seek to list on exchanges 
that do not require the formation of a 
compensation or equivalent committee 
in order to avoid having to comply with 
the compensation committee 
independence standards that would 
otherwise apply. Our decision to apply 
the requirements relating to director 
independence, consideration of the 
independence of compensation advisers 
and responsibility for the appointment, 
compensation and oversight of 
compensation advisers to these directors 
should minimize any such incentive. As 
a result, we believe this application also 
minimizes any potential costs that 
issuers might incur to alter their existing 
committee structure or seek to list on a 
different exchange to avoid having to 
comply with the new standards, as well 
as any related costs that exchanges 
would incur from any resulting loss of 
issuer listings, related fees, and trading 
volume. These impacts may not be 
significant, however, since the 
exchanges’ existing requirements 
already impose independence 
requirements on directors who oversee 
executive compensation matters. 
Finally, we note that, in overseeing 
executive compensation matters, these 
independent directors are acting as the 
board of directors, and the same board 
processes that attend to other types of 
board decisions—e.g., scheduling 
meetings, preparing review materials, 
attending meetings, preparing and 
reviewing meeting minutes—also 
presumably attend to board decisions 
about executive compensation. 
Accordingly, we do not believe that the 
application of the requirements relating 
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to director independence, consideration 
of the independence of compensation 
advisers and responsibility for the 
appointment, compensation and 
oversight of compensation advisers to 
directors who oversee executive 
compensation matters in the absence of 
a board committee will result in any 
disproportionate incremental burdens 
for issuers that do not have a 
compensation committee or any other 
board committee that oversees executive 
compensation. 

As required by Section 10C(g), 
controlled companies are exempt from 
all requirements of Rule 10C–1 pursuant 
to final Rule 10C–1(b)(5)(ii). Rule 10C– 
1 as adopted includes a slightly broader 
definition of ‘‘controlled company’’ than 
the definition provided in Section 10C. 
Under Section 10C(g)(2) of the Exchange 
Act, a ‘‘controlled company’’ is defined 
as an issuer that is listed on an exchange 
and that holds an election for the board 
of directors of the issuer in which more 
than 50% of the voting power is held by 
an individual, a group or another issuer. 
We proposed to incorporate this 
definition into Rule 10C–1(c)(2). In 
response to comments that our proposed 
definition would not exempt listed 
issuers that would otherwise be 
controlled companies but for the fact 
that they do not hold director 
elections,264 we have removed from the 
definition the phrase ‘‘holds an election 
for the board of directors’’ in order to 
align the definition in Rule 10C–1 more 
closely to the definition of controlled 
company currently used by the NYSE 
and Nasdaq. This change will eliminate 
any unnecessary compliance burdens 
for listed issuers that do not hold 
director elections but satisfy the 
definition of ‘‘controlled company’’ 
pursuant to listing standards of the 
NYSE, Nasdaq and other exchanges 
with a similar definition. 

Under Rule 10C–1(b)(4), the 
exchanges are directed to adopt listing 
standards that require a compensation 
committee to take into account the five 
independence factors enumerated in 
Section 10C(b)(2) before selecting a 
compensation adviser. In addition to 
these five factors, we are including in 
the final rule one additional 
independence factor that must be 
considered before a compensation 
adviser is selected: any business or 
personal relationships between the 
executive officers of the issuer and the 
compensation adviser or the person 
employing the adviser. Several 
commentators supported requiring 
compensation committees to consider 
any business or personal relationship 

between an executive officer of the 
issuer and an adviser or the person 
employing the compensation adviser.265 
This would include, for example, 
situations where the chief executive 
officer of a listed issuer and the 
compensation adviser have a familial 
relationship or where the chief 
executive officer and the compensation 
adviser (or the adviser’s employer) are 
business partners. We agree with 
commentators that such relationships 
would be relevant to an assessment of 
the independence of the compensation 
adviser and believe that adding this 
factor complements the five 
independence factors enumerated in 
Section 10C(b)(2). Adding this factor 
should help compensation committees 
reach better informed decisions in 
selecting compensation advisers since 
any business or personal relationship 
that a compensation adviser, or the 
person employing the adviser, may have 
with an executive officer may be 
relevant to assessing whether there is a 
conflict of interest. Section 10C(b) 
mandates that the independence factors 
to be considered must be competitively 
neutral among categories of 
compensation advisers and that 
compensation committees must be able 
to retain the services of members of any 
such category. We believe that the six 
factors included in the final rule, when 
considered as a whole, are 
competitively neutral and that this 
requirement will therefore not inhibit 
competition among categories of 
compensation advisers. 

We have included an instruction to 
Rule 10C–1(b)(4) that provides that the 
compensation committee of a listed 
issuer is not required to consider the 
independence factors with respect to in- 
house counsel with whom the 
compensation committee consults or 
obtains advice. Several commentators 
noted that, as in-house legal counsel are 
employees of the issuer, they are not 
held out to be independent.266 As such, 
the benefits of requiring the 
compensation committee to consider the 
independence factors with respect to in- 
house counsel would seem to be 
minimal. We do not believe that our 
determination to exclude in-house 
counsel from this required 
consideration will negatively impact 
competition among compensation 
advisers, as we do not believe 
compensation committees consider that 
in-house counsel serve in the same role 

as a compensation consultant or outside 
legal counsel. 

As adopted, the final rule exempts 
security futures products and 
standardized options from the scope of 
Rule 10C–1. We believe that exempting 
security futures products and 
standardized options is appropriate 
because these securities are 
fundamentally different than the equity 
securities of an operating company. This 
exemption will benefit the issuers of 
these securities and the exchanges on 
which such securities trade by 
providing clarity and eliminating any 
regulatory uncertainty about the 
application of Section 10C to these 
products. 

In addition, we are exempting smaller 
reporting companies from the 
requirements of Rule 10C–1. We 
appreciate that the burdens of 
complying with the listing standards 
mandated by Rule 10C–1 for listed 
smaller reporting companies may not be 
significant given that such issuers are 
already subject to listing standards 
requiring directors on compensation 
committees or directors determining or 
recommending executive compensation 
matters to be ‘‘independent’’ under the 
exchanges’ general independence 
standards. We do believe, however, that 
exempting smaller reporting companies 
from the listing standards mandated by 
Rule 10C–1 can offer cost savings to 
these issuers to the extent that an 
exchange, in connection with the listing 
standards review required by Rule 10C– 
1, chooses to create a new independence 
standard for compensation committee 
members that is more rigorous than its 
existing standards—for example, a new 
standard could address personal or 
business relationships between 
members of the compensation 
committee and the listed issuer’s 
executive officers. Issuers subject to the 
exchange’s new standard may need to 
replace existing compensation 
committee members, and incur the 
associated costs, if they do not qualify 
as independent under the new standard. 
In addition, although listed smaller 
reporting companies do not often engage 
outside compensation consultants, there 
would be cost savings to these listed 
issuers from not having to comply with 
the listing standards involving the 
compensation committee’s engagement 
and oversight of compensation advisers. 
For example, the exchanges are required 
to adopt listing standards that require 
the compensation committee to consider 
the six independence factors listed in 
Rule 10C–1(b)(4) before selecting a 
compensation adviser. To comply with 
these listing standards, compensation 
committees will likely need to create 
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the total annual increase in the paperwork burden 
for all companies to prepare the disclosure that 
would be required under the proposed amendments 
will be approximately 11,970 hours of in-house 
personnel time and approximately $1,596,000 for 
the services of outside professionals. One 
commentator asserted that some of the estimates we 
used to calculate the burden hours of the proposed 
amendments may be inaccurate, which could result 
in our underestimating the PRA burden of the final 
amendments. See letter from Chamber. As 
described in the discussion of the PRA, we received 
no alternative paperwork burden hour or cost 
estimates in response to our estimate of the 
paperwork burden in the Proposing Release. We 
believe our reduced paperwork burden estimate is 

procedures for collecting and analyzing 
information about potential 
compensation advisers before they can 
receive advice from such advisers, 
which would require the listed issuers 
to incur costs. We expect, however, that 
a portion of these cost savings would 
likely be offset by the costs that smaller 
reporting companies may incur in order 
to comply with the new disclosure 
requirements in Item 407(e)(3)(iv) of 
Regulation S–K relating to 
compensation consultants’ conflicts of 
interest. 

We are adopting amendments to Item 
407(e)(3) of Regulation S–K to 
implement the disclosure requirements 
of Section 10C(c)(2). Under these 
amendments, issuers subject to our 
proxy rules will be required to disclose 
whether the work of any compensation 
consultant that has played any role in 
determining or recommending the form 
or amount of executive and director 
compensation has raised a conflict of 
interest, and, if so, the nature of the 
conflict and how the conflict is being 
addressed. Issuers subject to our 
existing proxy disclosure rules must 
already discuss the role played by 
compensation consultants in 
determining or recommending the 
amount or form of executive and 
director compensation, including the 
nature and scope of their assignment 
and any material instructions or 
directions governing their performance 
under the engagement. The current item 
excludes from the disclosure 
requirement any role of compensation 
consultants limited to consulting on any 
broad-based plan that does not 
discriminate in scope, terms or 
operation in favor of executive officers 
or directors of the registrant and that is 
available generally to all salaried 
employees, or limited to providing 
information that either is not 
customized for a particular registrant or 
is customized based on parameters that 
are not developed by the compensation 
consultant, and about which the 
compensation consultant does not 
provide advice. We believe the 
amendments complement our existing 
disclosure requirements by increasing 
the transparency of issuers’ policies 
regarding compensation consultant 
conflicts of interest for all issuers 
subject to the existing disclosure 
requirement. 

The final amendments preserve the 
existing disclosure requirements under 
Item 407(e)(3), including the disclosure 
trigger in Item 407(e)(3)(iii) of ‘‘any 
role’’ played by the consultant and the 
disclosure exemption for compensation 
consulting services involving only 
broad-based, non-discriminatory plans 

and the provision of non-customized 
survey data. Some commentators 
suggested that retaining the existing 
disclosure trigger in Item 407(e)(3)(iii) 
and including a separate disclosure item 
within Item 407 to address the conflict 
of interest disclosure requirements of 
Section 10C(c)(2)(B) would be the better 
approach to implement Section 
10C(c)(2) requirements.267 Additionally, 
commentators contended that 
eliminating the disclosure exemptions 
in Item 407(e)(3)(iii) would be 
inconsistent with our past 
determination that consulting on broad- 
based plans or providing non- 
customized benchmark data did not 
raise conflict of interest concerns that 
warrant disclosure of the consultant’s 
selection, terms of engagement or 
fees.268 We agree with these 
commentators and believe that the 
amendment to Item 407(e)(3) that we are 
adopting, which retains the existing 
disclosure exemptions, is the better 
approach to implementing Section 
10C(c)(2)’s requirements. By retaining 
the existing disclosure trigger and 
disclosure exemptions under Item 
407(e)(3)(iii), the final amendments will 
require disclosure of conflicts of interest 
only when a compensation consultant’s 
role is otherwise required to be 
disclosed. We believe this will promote 
efficiency by mitigating an issuer’s 
compliance burden in situations where 
a compensation consultant does not 
provide ‘‘analytical input, discretionary 
judgment or advice.’’ 269 

To promote comprehensive disclosure 
about compensation consultants, the 
amendments to Item 407(e)(3) extend 
the disclosure requirements of Section 
10C(c)(2) to proxy and information 
statements where action is to be taken 
with respect to an election of directors, 
as well as to conflicts of interests for 
compensation consultants who play any 
role in determining or recommending 
the amount or form of director 
compensation. Existing Item 407(e)(3) 
already requires these proxy and 
information statements to include 
disclosure about any role of 
compensation consultants in 
determining or recommending the 
amount or form of executive 
compensation and director 
compensation, including the nature and 
scope of their assignment, any material 
instructions or directions governing 
their performance under the 
engagement, and specified information 
with respect to fees paid to the 
compensation consultants. 

Several commentators supported 
applying the new disclosure 
requirements to all Exchange Act issuers 
subject to our proxy rules.270 However, 
other commentators believed that this is 
not required by Section 10C and 
opposed extending the disclosure 
requirements to non-listed issuers.271 
We are expanding the statutory 
disclosure requirement to those 
categories of issuers that will not be 
subject to the listing standards adopted 
by the exchanges pursuant to Rule 10C– 
1, including non-listed issuers, smaller 
reporting companies and controlled 
companies, because we believe that 
timely disclosure of compensation 
consultants’ conflicts of interests will 
enable investors in these categories of 
issuers to better monitor compensation 
committee performance and will help 
investors make better informed voting 
decisions with respect to the election of 
directors, including members of the 
compensation committee. In addition, 
this would promote consistent 
disclosure on these topics among 
reporting companies and should benefit 
investors by fostering comparability of 
disclosure of compensation practices 
across companies. 

Non-listed issuers, smaller reporting 
companies and controlled companies 
may incur additional costs to develop 
more formalized selection processes 
than they otherwise would have absent 
such a disclosure requirement. For 
example, even though they will not be 
subject to the listing standard requiring 
compensation committees to consider 
independence factors before selecting a 
compensation adviser, in light of this 
disclosure requirement, at the time any 
compensation consultant is selected, 
compensation committees of non-listed 
issuers, smaller reporting companies 
and controlled companies may devote 
time and resources to analyzing and 
assessing the independence of the 
compensation consultant and 
addressing and resolving any conflicts 
of interest.272 Although the disclosure 
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reasonable in light of the modifications we have 
made to the proposals to reduce the compliance 
burden on issuers. 

273 See, e.g., letters from CalSTRS and FLSBA. 
274 5 U.S.C. 603. 

275 See letter from ABA. 
276 5 U.S.C. 601(6). 
277 17 CFR 240.0–10(e). 

requirement does not prohibit a 
compensation committee from selecting 
a compensation consultant of its 
choosing, some committees may elect to 
engage new, alternative or additional 
compensation consultants after 
considering what disclosure might be 
required under our final rules. Such 
decisions could result in additional 
costs to issuers, including costs related 
to termination of existing services and 
search and engagement costs to retain 
new consultants. In addition, costs may 
increase if an issuer decides to engage 
multiple compensation consultants for 
services that had previously been 
provided by a single consultant. We 
believe these potential costs are likely to 
be limited because our existing 
disclosure rules already require 
disclosure of any role played by 
compensation consultants in 
determining or recommending the 
amount or form of executive and 
director compensation, including the 
nature and scope of their assignment, 
any material instructions or directions 
governing their performance under the 
engagement, and specified information 
with respect to fees paid to the 
compensation consultants. To the extent 
the new requirement to disclose 
compensation consultant conflicts of 
interest results in an issuer significantly 
modifying its consultant selection 
processes, we believe it would also 
likely result in such issuer making 
better-informed choices regarding 
compensation consultant selection. 

To the extent that providing advice on 
director compensation raises a conflict 
of interest on the part of a compensation 
consultant, disclosure would be 
required in response to new Item 
407(e)(3)(iv). Issuers are currently 
required to discuss in proxy and 
information statements the role played 
by compensation consultants in 
determining or recommending the 
amount or form of director 
compensation to the same extent that 
the disclosure is required regarding 
executive compensation. In light of the 
approach we are taking to the new 
disclosure requirement generally, which 
is to add the new requirement to the 
existing disclosure requirements using 
the existing triggers, we determined that 
the compensation consultant conflict of 
interest disclosure requirement should 
apply to director compensation in the 
same manner as executive 
compensation. We believe this will 
benefit investors by providing for more 
complete and consistent disclosures on 

how the board manages compensation- 
related conflicts of interest. 

The amendments to Regulation S–K 
may promote efficiency and 
competitiveness of the U.S. capital 
markets by increasing the transparency 
of executive compensation decision- 
making processes. Increased 
transparency may improve the ability of 
investors to make better informed voting 
and investment decisions, which may 
encourage more efficient capital 
allocation and formation. Some 
commentators asserted that the 
increased disclosure should improve the 
ability of investors to monitor 
performance of directors responsible for 
overseeing compensation consultants, 
thus enabling them to make more 
informed voting and investment 
decisions.273 

The amendments also may affect 
competition among compensation 
consultants. By requiring disclosure of 
the existence of compensation 
consultant conflicts of interest and how 
those conflicts of interest are addressed, 
the new disclosure requirement may 
lead compensation committees to 
engage in more thorough and 
deliberative analyses of adviser 
independence. This could result in the 
selection of compensation advisers that 
are more independent or impartial than 
might otherwise be chosen, which, in 
turn, could promote more effective 
executive compensation practices. The 
amendments may also incentivize 
compensation consultants to adopt 
policies that serve to minimize any 
conflicts of interest and for 
compensation committees to avoid 
hiring consultants perceived as having a 
conflict of interest. 

V. Final Regulatory Flexibility Act 
Analysis 

This Final Regulatory Flexibility 
Analysis (‘‘FRFA’’) has been prepared in 
accordance with the Regulatory 
Flexibility Act.274 This FRFA relates to 
new Exchange Act Rule 10C–1, which 
will require the exchanges to prohibit 
the listing of an equity security of an 
issuer that is not in compliance with 
several enumerated requirements 
relating to the issuer’s compensation 
committee, and to amendments to Item 
407(e)(3) of Regulation S–K, which will 
require new disclosure from issuers 
regarding any conflict of interest raised 
by the work of a compensation 
consultant that has played a role in 
determining or recommending the form 

or amount of executive and director 
compensation. 

A. Need for the Amendments 
We are adopting the new rule and rule 

amendments to implement Section 10C 
of the Exchange Act. Exchange Act Rule 
10C–1 directs the exchanges to prohibit 
the listing of the equity securities of any 
issuer that does not comply with 
Section 10C’s compensation committee 
and compensation adviser requirements. 
The amendments to Regulation S–K will 
require issuers to provide certain 
disclosures regarding their use of 
compensation consultants and how they 
address compensation consultant 
conflicts of interest. 

B. Significant Issues Raised by Public 
Comments 

In the Proposing Release, we 
requested comment on any aspect of the 
IRFA, including the number of small 
entities that would be affected by the 
proposed rules, the nature of the impact, 
how to quantify the number of small 
entities that would be affected, and how 
to quantify the impact of the proposed 
rule and amendments. We did not 
receive comments specifically 
addressing the IRFA. However, some 
commentators addressed aspects of the 
proposed rules that could potentially 
affect small entities. In particular, one 
commentator expressed concern that 
smaller issuers may experience 
difficulty in locating qualified 
candidates to serve on compensation 
committees who could meet the 
independence standards that will be 
developed by the exchanges.275 This 
commentator advocated that smaller 
companies should be exempted from all 
or parts of the amendments. 

C. Small Entities Subject to the Final 
Rules 

The final rules will affect some 
companies that are small entities. The 
Regulatory Flexibility Act defines 
‘‘small entity’’ to mean ‘‘small 
business,’’ ‘‘small organization,’’ or 
‘‘small governmental jurisdiction.’’ 276 
The Commission’s rules define ‘‘small 
business’’ and ‘‘small organization’’ for 
purposes of the Regulatory Flexibility 
Act for each of the types of entities 
regulated by the Commission. Exchange 
Act Rule 0–10(e) 277 provides that the 
term ‘‘small business’’ or ‘‘small 
organization,’’ when referring to an 
exchange, means any exchange that: (1) 
Has been exempted from the reporting 
requirements of Exchange Act Rule 
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278 17 CFR 242.601. 
279 17 CFR 230.157. 
280 17 CFR 240.0–10(a). 
281 17 CFR 270.0–10(a). 

282 Based on data obtained from the Thomson 
Financial’s Worldscope database, we estimate that 
as of December 31, 2010, there were two exchange- 
listed small entities that would not qualify as a 
smaller reporting company. 

283 Based on information retrieved from the 
Thomson Financial’s Worldscope database, we 
estimate that as of December 31, 2010, there were 
less than twelve issuers that had total assets of $5 
million or less listed on an exchange. 

In 2011, the Commission approved a proposal 
from NASDAQ OMX BX to create a new listing 
market, the BX Venture Market, which allows 
issuers meeting minimal quantitative 
requirements—including those with fewer than $5 
million in assets—to list on that exchange. A BX 
Venture Market-listed company is required to meet 
qualitative requirements that are, in many respects, 
similar to those required for listing on Nasdaq or 
other exchanges, including a requirement to have 
independent directors make decisions regarding the 
compensation of executive officers. See Self- 
Regulatory Organizations; NASDAQ OMX BX, Inc.; 
Order Granting Approval of Proposed Rule Change 
and Amendment No. 1 Thereto and Notice of Filing 
and Order Granting Accelerated Approval to 
Amendment No. 2 Thereto to Create a Listing 
Market on the Exchange, Release No. 34–64437 
(May 6, 2011) [76 FR 27710]. We understand that 
this new market has not yet listed any issuers or 
become operational. Small entities eligible to list on 
this market that are not smaller reporting 
companies would be subject to the listing standards 
required by Rule 10C–1. 284 See letter from ABA. 

601; 278 and (2) is not affiliated with any 
person (other than a natural person) that 
is not a small business or small 
organization, as defined under Exchange 
Act Rule 0–10. No exchanges are small 
entities because none meet these 
criteria. Securities Act Rule 157 279 and 
Exchange Act Rule 0–10(a) 280 define a 
company, other than an investment 
company, to be a ‘‘small business’’ or 
‘‘small organization’’ if it had total 
assets of $5 million or less on the last 
day of its most recent fiscal year. The 
final rules will affect small entities that 
have a class of equity securities that are 
registered under Section 12 of the 
Exchange Act. We estimate that there 
are approximately 457 such registrants, 
other than registered investment 
companies, that may be considered 
small entities. An investment company, 
including a business development 
company, is considered to be a ‘‘small 
business’’ if it, together with other 
investment companies in the same 
group of related investment companies, 
has net assets of $50 million or less as 
of the end of its most recent fiscal 
year.281 We believe that the 
amendments to Regulation S–K will 
affect some small entities that are 
business development companies that 
have a class of securities registered 
under Section 12 of the Exchange Act. 
We estimate that there are 
approximately 28 business development 
companies that may be considered small 
entities. 

D. Reporting, Recordkeeping and Other 
Compliance Requirements 

Under new Exchange Act Rule 10C– 
1, the exchanges will be directed to 
prohibit the listing of an equity security 
of an issuer that is not in compliance 
with Section 10C’s compensation 
committee and compensation adviser 
requirements. These requirements relate 
to: 

• The independence of compensation 
committee members; 

• The authority of the compensation 
committee to retain compensation 
advisers; 

• The compensation committee’s 
responsibility to assess factors that 
affect the independence of 
compensation advisers before their 
selection by the compensation 
committee; and 

• The compensation committee’s 
responsibility for the appointment, 
compensation, and oversight of the 
work of compensation advisers retained 

by the compensation committee; and 
funding for consultants and other 
advisers retained by the compensation 
committee. 

Rule 10C–1 will not impose any 
reporting or recordkeeping obligations 
on the exchanges, or any issuers with 
equity securities listed on an exchange. 
Furthermore, the rule does not require 
a listed issuer to establish or maintain 
a compensation committee. As 
discussed in more detail below, we have 
exempted smaller reporting companies 
from the requirements of Rule 10C–1. 
We do not believe the new rule will 
have a significant impact on small 
entities because the listing requirements 
will apply only to issuers that have 
equity securities listed on an exchange 
and that are not smaller reporting 
companies.282 All of the exchanges 
generally impose a combination of 
quantitative requirements such as 
market capitalization, minimum 
revenue, and shareholder equity 
thresholds that an issuer must satisfy in 
order to be listed on the exchange. 
Consequently, the substantial majority 
of small entities are not listed on an 
exchange but are quoted on the OTC 
Bulletin Board or the OTC Markets 
Group.283 Rule 10C–1 will not apply to 
the OTC Bulletin Board or the OTC 
Markets Group, and therefore small 
entities whose securities are quoted on 
these interdealer quotation systems 
would not need to comply with any 
listing standards developed under the 
rule by the exchanges. Small entities 
that are listed on an exchange and that 

are not smaller reporting companies 
would generally need to comply with 
the standards adopted by the exchange 
pursuant to Rule 10C–1 if they wish to 
have their equity securities listed on the 
exchange. Small entities subject to these 
listing standards may need to spend 
additional time and incur additional 
costs to comply with these standards. 
Consistent with Section 10C(f)(3), the 
final rule will allow the exchanges 
flexibility to propose exemptions for 
small entities, subject to our review and 
approval under the Exchange Act 
Section 19(b) rule filing process. 

The amendments to Item 407(e)(3) of 
Regulation S–K will impose some 
reporting and recordkeeping obligations 
on small entities. Under the 
amendments, an issuer will be required 
to disclose whether the work of any 
compensation consultant that has 
played a role in determining or 
recommending the amount or form of 
executive and director compensation 
has raised any conflict of interest and, 
if so, the nature of the conflict and how 
the conflict is being addressed. This 
disclosure requirement will apply 
equally to both large and small issuers. 
One commentator has noted that many 
small entities do not use the services of 
a compensation consultant,284 which 
should significantly minimize the 
impact of the reporting and 
recordkeeping requirements under the 
amendments on small entities. 

E. Agency Action to Minimize Effect on 
Small Entities 

The Regulatory Flexibility Act directs 
us to consider alternatives that would 
accomplish our stated objectives, while 
minimizing any significant adverse 
impact on small entities. In connection 
with the proposals, we considered the 
following alternatives: 

• Establishing different compliance or 
reporting requirements or timetables 
that take into account the resources 
available to small entities; 

• Clarifying, consolidating or 
simplifying compliance and reporting 
requirements under the rules for small 
entities; 

• Using performance rather than 
design standards; and 

• Exempting small entities from all or 
part of the requirements. 

In connection with Exchange Act Rule 
10C–1, we considered, but did not 
establish, different compliance 
requirements, or an exemption, for 
small entities. As noted above, very few 
small entities list their securities on an 
exchange. The substantial majority of 
small entities with publicly held equity 
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285 Based on data obtained from the Thomson 
Financial’s Worldscope database, we estimate that 
as of December 31, 2010, there were two exchange- 
listed small entities that would not qualify as a 
smaller reporting company. 

286 See, e.g., letters from CalPERS, FLSBA and 
RailPen. 

securities are quoted on the OTC 
Bulletin Board and the OTC Markets 
Group. As these interdealer quotation 
systems are not affected by Rule 10C–1, 
the substantial majority of small entities 
will not be affected by the requirements 
under the rule. 

In addition, we are providing an 
exemption from the requirements in 
Rule 10C–1 for smaller reporting 
companies. We estimate that as of 
December 31, 2010, the most recent data 
available, most of the small entities that 
were listed on an exchange would 
qualify as a smaller reporting 
company.285 Smaller reporting 
companies that are listed on an 
exchange are already subject to listing 
standards requiring directors on 
compensation committees or directors 
determining or recommending executive 
compensation matters to be 
‘‘independent’’ under the exchanges’ 
general independence standards. 
Accordingly, we do not believe that the 
additional burdens of complying with 
Rule 10C–1 are warranted for smaller 
reporting companies. 

In addition, under Rule 10C–1, the 
exchanges will be expressly authorized 
to exempt particular categories of 
issuers from the requirements of Section 
10C and particular relationships from 
the compensation committee 
membership requirements of Section 
10C(a), taking into account the potential 
impact of the requirements on smaller 
reporting issuers. Because of the close 
relationship and frequent interaction 
between the exchanges and their listed 
issuers, we believe the exchanges will 
be in the best position to determine 
additional types of issuers, including 
any small entities that are not smaller 
reporting companies, that should be 
exempted from the listing requirements 
under the rule. 

In connection with the amendments 
to Regulation S–K, we considered 
alternatives, including establishing 
different compliance or reporting 
requirements that take into account the 
resources available to small entities, 
clarifying or simplifying compliance 
and reporting requirements under the 
amendments for small entities, using 
performance rather than design 
standards, and exempting small entities 
from all or part of the amendments. We 
considered, but did not establish, 
different compliance requirements, or 
an exemption, for small entities. 
Although we believe it is appropriate to 
exempt smaller reporting companies 

from Rule 10C–1 because we do not 
believe that the additional burdens of 
complying with Rule 10C–1 are 
warranted for smaller reporting 
companies, we are unable to reach the 
same conclusion with respect to the 
disclosure requirements of amended 
Item 407(e)(3). 

In our view, mandating uniform and 
comparable disclosures for all issuers 
subject to our proxy rules is consistent 
with the statute and will promote 
investor protection. We believe that 
investors have an interest in, and would 
benefit from disclosure regarding, 
conflicts of interest involving 
compensation consultants, to the extent 
that they are used by small entities. 
Several commentators opposed 
providing an exemption to small issuers 
and noted that the required disclosure 
would provide investors with additional 
information that would allow them to 
make better informed investment and 
voting decisions.286 Different 
compliance requirements or an 
exemption from the amendments to 
Regulation S–K for small entities would 
interfere with achieving the goal of 
enhancing the information provided to 
all investors. 

The amendments to Regulation S–K 
clarify, consolidate and simplify the 
compliance and reporting requirements 
for all entities, including small entities. 
Under the amendments, disclosure will 
only be required if a compensation 
consultant plays a role in determining 
or recommending the form or amount of 
executive and director compensation 
and the compensation consultant’s work 
raises a conflict of interest. Although we 
believe the disclosure requirements are 
clear and straightforward, we have 
attempted to further clarify, consolidate 
and simplify the compliance and 
reporting requirements, by including an 
instruction to the amendments to 
provide guidance to issuers as to when 
a conflict of interest may be present that 
would require disclosure. 

Final Rule 10C–1 uses a mix of 
performance and design standards. We 
are not specifying the procedures or 
arrangements an issuer or compensation 
committee must develop to comply with 
the listing standards required by Rule 
10C–1, but compensation committees 
will be required to consider the factors 
specified in Rule 10C–1(b)(4) when 
conducting the required independence 
assessments. The amendments to 
Regulation S–K employ design 
standards rather than performance 
standards, as Section 10C(c)(2) 
mandates the specific disclosures that 

must be provided. Moreover, based on 
our past experience, we believe specific 
disclosure requirements will promote 
consistent and comparable disclosure 
among all companies, and the 
amendments are intended to result in 
more comprehensive and clear 
disclosure. 

VI. Statutory Authority and Text of the 
Amendments 

The amendments contained in this 
release are being adopted under the 
authority set forth in Sections 6, 7, 10, 
and 19(a) of the Securities Act and 
Sections 3(b), 10C, 12, 14, 23(a) and 36 
of the Exchange Act. 

List of Subjects in 17 CFR Parts 229 and 
240 

Reporting and recordkeeping 
requirements, Securities. 

Text of the Amendments 
For the reasons set out in the 

preamble, the Commission amends title 
17, chapter II, of the Code of Federal 
Regulations as follows: 

PART 229—STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER SECURITIES ACT OF 1933, 
SECURITIES EXCHANGE ACT OF 1934 
AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975— 
REGULATION S–K 

■ 1. The general authority citation for 
part 229 is revised and the sectional 
authorities are removed to read as 
follows: 

Authority: 15 U.S.C. 77e, 77f, 77g, 77h, 
77j, 77k, 77s, 77z–2, 77z–3, 77aa(25), 
77aa(26), 77ddd, 77eee, 77ggg, 77hhh, 77iii, 
77jjj, 77nnn, 77sss, 78c, 78i, 78j, 78j–3, 78l, 
78m, 78n, 78n-1, 78o, 78u–5, 78w, 78ll, 
78mm, 80a–8, 80a–9, 80a–20, 80a–29, 80a– 
30, 80a–31(c), 80a–37, 80a–38(a), 80a–39, 
80b–11, and 7201 et seq.; and 18 U.S.C. 1350, 
unless otherwise noted. 

■ 2. Section 229.407 is amended by 
adding paragraph (e)(3)(iv) and an 
instruction to paragraph (e)(3)(iv) to 
read as follows: 

§ 229.407 (Item 407) Corporate 
governance. 

* * * * * 
(e) * * * 
(3) * * * 
(iv) With regard to any compensation 

consultant identified in response to Item 
407(e)(3)(iii) whose work has raised any 
conflict of interest, disclose the nature 
of the conflict and how the conflict is 
being addressed. 

Instruction to Item 407(e)(3)(iv). 
For purposes of this paragraph 

(e)(3)(iv), the factors listed in § 240.10C– 
1(b)(4)(i) through (vi) of this chapter are 
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among the factors that should be 
considered in determining whether a 
conflict of interest exists. 
* * * * * 

PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

■ 3. The general authority citation for 
Part 240 is revised to read as follows: 

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 
77s, 77z–2, 77z–3, 77eee, 77ggg, 77nnn, 
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j, 
78j–1, 78j–3, 78k, 78k–1, 78l, 78m, 78n, 78n– 
1, 78o, 78o–4, 78p, 78q, 78s, 78u–5, 78w, 
78x, 78ll, 78mm, 80a–20, 80a–23, 80a–29, 
80a–37, 80b–3, 80b–4, 80b–11, and 7201 et 
seq.; and 18 U.S.C. 1350, and 12 U.S.C. 
5221(e)(3), unless otherwise noted. 

* * * * * 
■ 4. Add an undesignated center 
heading following § 240.10A–3 to read 
as follows: 

Requirements Under Section 10C 

■ 5. Add § 240.10C–1 immediately 
following the new undesignated center 
heading to read as follows: 

§ 240.10C–1 Listing standards relating to 
compensation committees. 

(a) Pursuant to section 10C(a) of the 
Act (15 U.S.C. 78j–3(a)) and section 952 
of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act of 2010 
(Pub. L. 111–203, 124 Stat. 1900): 

(1) National securities exchanges. The 
rules of each national securities 
exchange registered pursuant to section 
6 of the Act (15 U.S.C. 78f), to the extent 
such national securities exchange lists 
equity securities, must, in accordance 
with the provisions of this section, 
prohibit the initial or continued listing 
of any equity security of an issuer that 
is not in compliance with the 
requirements of any portion of 
paragraph (b) or (c) of this section. 

(2) National securities associations. 
The rules of each national securities 
association registered pursuant to 
section 15A of the Act (15 U.S.C. 78o- 
3), to the extent such national securities 
association lists equity securities in an 
automated inter-dealer quotation 
system, must, in accordance with the 
provisions of this section, prohibit the 
initial or continued listing in an 
automated inter-dealer quotation system 
of any equity security of an issuer that 
is not in compliance with the 
requirements of any portion of 
paragraph (b) or (c) of this section. 

(3) Opportunity to cure defects. The 
rules required by paragraphs (a)(1) and 
(a)(2) of this section must provide for 
appropriate procedures for a listed 
issuer to have a reasonable opportunity 

to cure any defects that would be the 
basis for a prohibition under paragraph 
(a) of this section, before the imposition 
of such prohibition. Such rules may 
provide that if a member of a 
compensation committee ceases to be 
independent in accordance with the 
requirements of this section for reasons 
outside the member’s reasonable 
control, that person, with notice by the 
issuer to the applicable national 
securities exchange or national 
securities association, may remain a 
compensation committee member of the 
listed issuer until the earlier of the next 
annual shareholders meeting of the 
listed issuer or one year from the 
occurrence of the event that caused the 
member to be no longer independent. 

(4) Implementation. (i) Each national 
securities exchange and national 
securities association that lists equity 
securities must provide to the 
Commission, no later than 90 days after 
publication of this section in the 
Federal Register, proposed rules or rule 
amendments that comply with this 
section. Each submission must include, 
in addition to any other information 
required under section 19(b) of the Act 
(15 U.S.C. 78s(b)) and the rules 
thereunder, a review of whether and 
how existing or proposed listing 
standards satisfy the requirements of 
this rule, a discussion of the 
consideration of factors relevant to 
compensation committee independence 
conducted by the national securities 
exchange or national securities 
association, and the definition of 
independence applicable to 
compensation committee members that 
the national securities exchange or 
national securities association proposes 
to adopt or retain in light of such 
review. 

(ii) Each national securities exchange 
and national securities association that 
lists equity securities must have rules or 
rule amendments that comply with this 
section approved by the Commission no 
later than one year after publication of 
this section in the Federal Register. 

(b) Required standards. The 
requirements of this section apply to the 
compensation committees of listed 
issuers. 

(1) Independence. (i) Each member of 
the compensation committee must be a 
member of the board of directors of the 
listed issuer, and must otherwise be 
independent. 

(ii) Independence requirements. In 
determining independence 
requirements for members of 
compensation committees, the national 
securities exchanges and national 
securities associations shall consider 

relevant factors, including, but not 
limited to: 

(A) The source of compensation of a 
member of the board of directors of an 
issuer, including any consulting, 
advisory or other compensatory fee paid 
by the issuer to such member of the 
board of directors; and 

(B) Whether a member of the board of 
directors of an issuer is affiliated with 
the issuer, a subsidiary of the issuer or 
an affiliate of a subsidiary of the issuer. 

(iii) Exemptions from the 
independence requirements. (A) The 
listing of equity securities of the 
following categories of listed issuers is 
not subject to the requirements of 
paragraph (b)(1) of this section: 

(1) Limited partnerships; 
(2) Companies in bankruptcy 

proceedings; 
(3) Open-end management investment 

companies registered under the 
Investment Company Act of 1940; and 

(4) Any foreign private issuer that 
discloses in its annual report the 
reasons that the foreign private issuer 
does not have an independent 
compensation committee. 

(B) In addition to the issuer 
exemptions set forth in paragraph 
(b)(1)(iii)(A) of this section, a national 
securities exchange or a national 
securities association, pursuant to 
section 19(b) of the Act (15 U.S.C. 
78s(b)) and the rules thereunder, may 
exempt from the requirements of 
paragraph (b)(1) of this section a 
particular relationship with respect to 
members of the compensation 
committee, as each national securities 
exchange or national securities 
association determines is appropriate, 
taking into consideration the size of an 
issuer and any other relevant factors. 

(2) Authority to retain compensation 
consultants, independent legal counsel 
and other compensation advisers. (i) 
The compensation committee of a listed 
issuer, in its capacity as a committee of 
the board of directors, may, in its sole 
discretion, retain or obtain the advice of 
a compensation consultant, 
independent legal counsel or other 
adviser. 

(ii) The compensation committee 
shall be directly responsible for the 
appointment, compensation and 
oversight of the work of any 
compensation consultant, independent 
legal counsel and other adviser retained 
by the compensation committee. 

(iii) Nothing in this paragraph (b)(2) 
shall be construed: 

(A) To require the compensation 
committee to implement or act 
consistently with the advice or 
recommendations of the compensation 
consultant, independent legal counsel 
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or other adviser to the compensation 
committee; or 

(B) To affect the ability or obligation 
of a compensation committee to exercise 
its own judgment in fulfillment of the 
duties of the compensation committee. 

(3) Funding. Each listed issuer must 
provide for appropriate funding, as 
determined by the compensation 
committee, in its capacity as a 
committee of the board of directors, for 
payment of reasonable compensation to 
a compensation consultant, 
independent legal counsel or any other 
adviser retained by the compensation 
committee. 

(4) Independence of compensation 
consultants and other advisers. The 
compensation committee of a listed 
issuer may select a compensation 
consultant, legal counsel or other 
adviser to the compensation committee 
only after taking into consideration the 
following factors, as well as any other 
factors identified by the relevant 
national securities exchange or national 
securities association in its listing 
standards: 

(i) The provision of other services to 
the issuer by the person that employs 
the compensation consultant, legal 
counsel or other adviser; 

(ii) The amount of fees received from 
the issuer by the person that employs 
the compensation consultant, legal 
counsel or other adviser, as a percentage 
of the total revenue of the person that 
employs the compensation consultant, 
legal counsel or other adviser; 

(iii) The policies and procedures of 
the person that employs the 
compensation consultant, legal counsel 
or other adviser that are designed to 
prevent conflicts of interest; 

(iv) Any business or personal 
relationship of the compensation 
consultant, legal counsel or other 
adviser with a member of the 
compensation committee; 

(v) Any stock of the issuer owned by 
the compensation consultant, legal 
counsel or other adviser; and 

(vi) Any business or personal 
relationship of the compensation 
consultant, legal counsel, other adviser 

or the person employing the adviser 
with an executive officer of the issuer. 

Instruction to paragraph (b)(4) of this 
section: A listed issuer’s compensation 
committee is required to conduct the 
independence assessment outlined in 
paragraph (b)(4) of this section with 
respect to any compensation consultant, 
legal counsel or other adviser that 
provides advice to the compensation 
committee, other than in-house legal 
counsel. 

(5) General exemptions. (i) The 
national securities exchanges and 
national securities associations, 
pursuant to section 19(b) of the Act (15 
U.S.C. 78s(b)) and the rules thereunder, 
may exempt from the requirements of 
this section certain categories of issuers, 
as the national securities exchange or 
national securities association 
determines is appropriate, taking into 
consideration, among other relevant 
factors, the potential impact of such 
requirements on smaller reporting 
issuers. 

(ii) The requirements of this section 
shall not apply to any controlled 
company or to any smaller reporting 
company. 

(iii) The listing of a security futures 
product cleared by a clearing agency 
that is registered pursuant to section 
17A of the Act (15 U.S.C. 78q–1) or that 
is exempt from the registration 
requirements of section 17A(b)(7)(A) (15 
U.S.C. 78q–1(b)(7)(A)) is not subject to 
the requirements of this section. 

(iv) The listing of a standardized 
option, as defined in § 240.9b–1(a)(4), 
issued by a clearing agency that is 
registered pursuant to section 17A of the 
Act (15 U.S.C. 78q–1) is not subject to 
the requirements of this section. 

(c) Definitions. Unless the context 
otherwise requires, all terms used in 
this section have the same meaning as 
in the Act and the rules and regulations 
thereunder. In addition, unless the 
context otherwise requires, the 
following definitions apply for purposes 
of this section: 

(1) In the case of foreign private 
issuers with a two-tier board system, the 

term board of directors means the 
supervisory or non-management board. 

(2) The term compensation committee 
means: 

(i) A committee of the board of 
directors that is designated as the 
compensation committee; or 

(ii) In the absence of a committee of 
the board of directors that is designated 
as the compensation committee, a 
committee of the board of directors 
performing functions typically 
performed by a compensation 
committee, including oversight of 
executive compensation, even if it is not 
designated as the compensation 
committee or also performs other 
functions; or 

(iii) For purposes of this section other 
than paragraphs (b)(2)(i) and (b)(3), in 
the absence of a committee as described 
in paragraphs (c)(2)(i) or (ii) of this 
section, the members of the board of 
directors who oversee executive 
compensation matters on behalf of the 
board of directors. 

(3) The term controlled company 
means an issuer: 

(i) That is listed on a national 
securities exchange or by a national 
securities association; and 

(ii) Of which more than 50 percent of 
the voting power for the election of 
directors is held by an individual, a 
group or another company. 

(4) The terms listed and listing refer 
to equity securities listed on a national 
securities exchange or listed in an 
automated inter-dealer quotation system 
of a national securities association or to 
issuers of such securities. 

(5) The term open-end management 
investment company means an open- 
end company, as defined by Section 
5(a)(1) of the Investment Company Act 
of 1940 (15 U.S.C. 80a–5(a)(1)), that is 
registered under that Act. 

By the Commission. 
Dated: June 20, 2012. 

Elizabeth M. Murphy, 
Secretary. 
[FR Doc. 2012–15408 Filed 6–26–12; 8:45 am] 
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C. DETERMINATION OF NAMED EXECUTIVE OFFICERS

Rules 

The executive officers generally covered by the rules are defined in Item 402(a)(3) of Regulation 
S-K.  

Note, however, a registrant that qualifies as a “smaller reporting company” may use the 
definition set forth in paragraph (m)(2) of Item 402 instead of paragraph (a)(3) of such Item. 

 See Part T. Smaller Reporting Companies. 

 Item 402(a)(3) of Regulation S-K reads as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(a) General. 

(3) Persons covered. Disclosure shall be provided pursuant to this Item for each of the 
following (the “named executive officers”): 

(i) All individuals serving as the registrant’s principal executive officer or acting in a 
similar capacity during the last completed fiscal year (“PEO”), regardless of 
compensation level; 

(ii) All individuals serving as the registrant’s principal financial officer or acting in a 
similar capacity during the last completed fiscal year (“PFO”), regardless of 
compensation level; 

(iii) The registrant’s three most highly compensated executive officers other than the 
PEO and PFO who were serving as executive officers at the end of the last 
completed fiscal year; and 

(iv) Up to two additional individuals for whom disclosure would have been provided 
pursuant to paragraph (a)(3)(iii) of this Item but for the fact that the individual was 
not serving as an executive officer of the registrant at the end of the last completed 
fiscal year. 

Instructions to Item 402(a)(3). 

1. Determination of most highly compensated executive officers. The determination as to which 
executive officers are most highly compensated shall be made by reference to total compensation 
for the last completed fiscal year (as required to be disclosed pursuant to paragraph (c)(2)(x) of 
this Item) reduced by the amount required to be disclosed pursuant to paragraph (c)(2)(viii) of 
this Item, provided, however, that no disclosure need be provided for any executive officer, other 
than the PEO and PFO, whose total compensation, as so reduced, does not exceed $100,000. 



K&L GATES LLP C-2 

2. Inclusion of executive officer of subsidiary. It may be appropriate for a registrant to include 
as named executive officers one or more executive officers or other employees of subsidiaries in 
the disclosure required by this Item. See Rule 3b-7 under the Exchange Act (17 CFR 240.3b-7). 

3. Exclusion of executive officer due to overseas compensation. It may be appropriate in limited 
circumstances for a registrant not to include in the disclosure required by this Item an individual, 
other than its PEO or PFO, who is one of the registrant’s most highly compensated executive 
officers due to the payment of amounts of cash compensation relating to overseas assignments 
attributed predominantly to such assignments. 

4. Information for full fiscal year. If the PEO or PFO served in that capacity during any part of 
a fiscal year with respect to which information is required, information should be provided as to 
all of his or her compensation for the full fiscal year. If a named executive officer (other than the 
PEO or PFO) served as an executive officer of the registrant (whether or not in the same 
position) during any part of the fiscal year with respect to which information is required, 
information shall be provided as to all compensation of that individual for the full fiscal year. 

5. Omission of table or column. A table or column may be omitted if there has been no 
compensation awarded to, earned by, or paid to any of the named executive officers or directors 
required to be reported in that table or column in any fiscal year covered by that table. 

Practice Pointers 

Changes 

 The rules modified the definition of “named executive officer” by: 

 automatically including the Chief Financial Officer, in addition to the Chief Executive 
Officer; and 

 causing the determination of the three other most highly compensated executive officers 
to be based on total compensation (excluding the impact of changes in pension values 
and earnings on deferred compensation) rather than just salary and bonus. 

Treatment of Former Executives 

 If an executive officer becomes a non-executive employee during a fiscal year, consider the 
compensation the person received during the entire fiscal year for purposes of determining 
whether the person is a named executive officer. If the person thus would qualify as a named 
executive officer, disclose all of the person’s compensation for the full fiscal year, i.e. 
compensation for when the person was an executive officer and for when the person was a 
non-executive employee. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations  regarding Regulation 
S-K, Section 217.07. 
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Treatment of Severance 

 Note that severance payments (and even equity awards granted to and then forfeited by an 
executive who departs) are included in total compensation. 

 As a result, departed executives, who under the old rules would not have been “named 
executive officers,” may now so qualify. 

Disclosure Controls and Procedures 

 Companies should review their disclosure controls and procedures to ensure adequate 
systems are in place to track total compensation (including severance payments, benefits and 
perquisites) for each executive officer. 

Smaller Reporting Companies 

 A registrant that qualifies as a “smaller reporting company” may provide the scaled 
disclosure called for by paragraphs (m) through (r) of Item 402 instead of paragraphs (a) 
through (k) and (s) of such Item. 

 Paragraph (m)(2) of Item 402 contains an alternative definition of “named executive 
officer.” 

 See Part T. Smaller Reporting Companies. 
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D. DEFINITIONS

Rules 

Important terms used throughout the rules are defined in Item 402(a)(6) of Regulation S-K which 
reads as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(a) General. 

(6) Definitions. For purposes of this Item: 

(i) The term stock means instruments such as common stock, restricted stock, 
restricted stock units, phantom stock, phantom stock units, common stock 
equivalent units or any similar instruments that do not have option-like features, 
and the term option means instruments such as stock options, stock appreciation 
rights and similar instruments with option-like features. The term stock 
appreciation rights (“SARs”) refers to SARs payable in cash or stock, including 
SARs payable in cash or stock at the election of the registrant or a named executive 
officer. The term equity is used to refer generally to stock and/or options. 

(ii) The term plan includes, but is not limited to, the following: Any plan, contract, 
authorization or arrangement, whether or not set forth in any formal document, 
pursuant to which cash, securities, similar instruments, or any other property may 
be received. A plan may be applicable to one person. Except with respect to the 
disclosure required by paragraph (t) of this Item, registrants may omit information 
regarding group life, health, hospitalization, or medical reimbursement plans that 
do not discriminate in scope, terms or operation, in favor of executive officers or 
directors of the registrant and that are available generally to all salaried employees . 

(iii) The term incentive plan means any plan providing compensation intended to serve 
as incentive for performance to occur over a specified period, whether such 
performance is measured by reference to financial performance of the registrant or 
an affiliate, the registrant’s stock price, or any other performance measure. An 
equity incentive plan is an incentive plan or portion of an incentive plan under 
which awards are granted that fall within the scope of FASB ASC Topic 718, 
Compensation – Stock Compensation. A non-equity incentive plan is an incentive 
plan or portion of an incentive plan that is not an equity incentive plan. The term 
incentive plan award means an award provided under an incentive plan. 

(iv) The terms date of grant or grant date refer to the grant date determined for 
financial statement reporting purposes pursuant to FASB ASC Topic 718. 

(v) Closing market price is defined as the price at which the registrant’s security was 
last sold in the principal United States market for such security as of the date for 
which the closing market price is determined. 
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Practice Pointers 

“Bonus” vs. “Non-Equity Incentive Plan” Compensation  

 Awards that were previously reported as bonuses must now be reported as non-equity 
incentive plan compensation if: 

 pre-determined performance targets are communicated to executives; and  

 the outcomes with respect to the awards are substantially uncertain at the time the 
performance targets are established. 

 See Part F. Summary Compensation Table. 

Definition of “Plan” and Relocation Benefits 

 The new definition of “plan” no longer permits the omission of benefits provided to 
executives under relocation plans that do not discriminate in scope, terms or operation, in 
favor of executive officers or directors and that are available generally to all salaried 
employees. 

 Other than in connection with disclosures required in the say-on-golden parachute 
context, the definition of “plan” still permits the omission of benefits provided to 
executives under group life, health, hospitalization, or medical reimbursement plans that 
do not discriminate in scope, terms or operation, in favor of executive officers or 
directors and that are available generally to all salaried employees. 

Definition of “Equity Incentive Plan” 

 An equity incentive plan is an incentive plan or portion of an incentive plan under which 
awards are granted that fall within the scope of FASB ASC Topic 718.  The scope of FASB 
ASC Topic 718 is broad and includes both stock and liability awards (as defined in FASB 
ASC Topic 718).  

 As such, when in doubt, companies should consult with their accountants to determine 
whether a particular award falls within the scope of FASB ASC Topic 718.  See Part F. 
Summary Compensation Table. 
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E. COMPENSATION DISCUSSION AND ANALYSIS 

The centerpiece of the rules is the requirement to include a Compensation Discussion and 
Analysis (CD&A) section in the annual proxy statement providing narrative disclosure that puts 
into context the compensation disclosure provided elsewhere. 

Rules 

The requirement to include CD&A is contained in Item 402(b) of Regulation S-K. 

Note, however, a registrant that qualifies as a “smaller reporting company” is not required to 
prepare CD&A. 

 See Part T. Smaller Reporting Companies. 

 Item 402(b) of Regulation S-K reads as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(b) Compensation discussion and analysis. 

(1) Discuss the compensation awarded to, earned by, or paid to the named executive officers. 
The discussion shall explain all material elements of the registrant’s compensation of the 
named executive officers. The discussion shall describe the following: 

(i) The objectives of the registrant’s compensation programs; 

(ii) What the compensation program is designed to reward; 

(iii) Each element of compensation; 

(iv) Why the registrant chooses to pay each element; 

(v) How the registrant determines the amount (and, where applicable, the formula) for 
each element to pay;  

(vi) How each compensation element and the registrant’s decisions regarding that 
element fit into the registrant’s overall compensation objectives and affect 
decisions regarding other elements; and 

(vii) Whether and, if so, how the registrant has considered the results of the most recent 
shareholder advisory vote on executive compensation required by section 14A of 
the Exchange Act (15 U.S.C. 78n-1) or §240.14a-20 of this chapter in determining 
compensation policies and decisions and, if so, how that consideration has affected 
the registrant’s executive compensation decisions and policies. 
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(2) While the material information to be disclosed under Compensation Discussion and 
Analysis will vary depending upon the facts and circumstances, examples of such 
information may include, in a given case, among other things, the following: 

(i) The policies for allocating between long-term and currently paid out compensation; 

(ii) The policies for allocating between cash and non-cash compensation, and among 
different forms of non-cash compensation; 

(iii) For long-term compensation, the basis for allocating compensation to each different 
form of award (such as relationship of the award to the achievement of the 
registrant’s long-term goals, management’s exposure to downside equity 
performance risk, correlation between cost to registrant and expected benefits to the 
registrant); 

(iv) How the determination is made as to when awards are granted, including awards of 
equity-based compensation such as options; 

(v) What specific items of corporate performance are taken into account in setting 
compensation policies and making compensation decisions; 

(vi) How specific forms of compensation are structured and implemented to reflect 
these items of the registrant’s performance, including whether discretion can be or 
has been exercised (either to award compensation absent attainment of the relevant 
performance goal(s) or to reduce or increase the size of any award or payout), 
identifying any particular exercise of discretion, and stating whether it applied to 
one or more specified named executive officers or to all compensation subject to 
the relevant performance goal(s); 

(vii) How specific forms of compensation are structured and implemented to reflect the 
named executive officer’s individual performance and/or individual contribution to 
these items of the registrant’s performance, describing the elements of individual 
performance and/or contribution that are taken into account; 

(viii) Registrant policies and decisions regarding the adjustment or recovery of awards or 
payments if the relevant registrant performance measures upon which they are 
based are restated or otherwise adjusted in a manner that would reduce the size of 
an award or payment; 

(ix) The factors considered in decisions to increase or decrease compensation 
materially; 

(x) How compensation or amounts realizable from prior compensation are considered 
in setting other elements of compensation (e.g., how gains from prior option or 
stock awards are considered in setting retirement benefits); 

(xi) With respect to any contract, agreement, plan or arrangement, whether written or 
unwritten, that provides for payment(s) at, following, or in connection with any 
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termination or change-in-control, the basis for selecting particular events as 
triggering payment (e.g., the rationale for providing a single trigger for payment in 
the event of a change-in-control); 

(xii) The impact of the accounting and tax treatments of the particular form of 
compensation; 

(xiii) The registrant’s equity or other security ownership requirements or guidelines 
(specifying applicable amounts and forms of ownership), and any registrant 
policies regarding hedging the economic risk of such ownership; 

(xiv) Whether the registrant engaged in any benchmarking of total compensation, or any 
material element of compensation, identifying the benchmark and, if applicable, its 
components (including component companies); and 

(xv) The role of executive officers in determining executive compensation. 

Instructions to Item 402(b). 

1. The purpose of the Compensation Discussion and Analysis is to provide to investors material 
information that is necessary to an understanding of the registrant’s compensation policies and 
decisions regarding the named executive officers. 

2. The Compensation Discussion and Analysis should be of the information contained in the 
tables and otherwise disclosed pursuant to this Item. The Compensation Discussion and Analysis 
should also cover actions regarding executive compensation that were taken after the registrant’s 
last fiscal year’s end. Actions that should be addressed might include, as examples only, the 
adoption or implementation of new or modified programs and policies or specific decisions that 
were made or steps that were taken that could affect a fair understanding of the named executive 
officer’s compensation for the last fiscal year. Moreover, in some situations it may be necessary 
to discuss prior years in order to give context to the disclosure provided. 

3. The Compensation Discussion and Analysis should focus on the material principles 
underlying the registrant’s executive compensation policies and decisions and the most important 
factors relevant to analysis of those policies and decisions. The Compensation Discussion and 
Analysis shall reflect the individual circumstances of the registrant and shall avoid boilerplate 
language and repetition of the more detailed information set forth in the tables and narrative 
disclosures that follow. 

4. Registrants are not required to disclose target levels with respect to specific quantitative or 
qualitative performance-related factors considered by the compensation committee or the board 
of directors, or any other factors or criteria involving confidential trade secrets or confidential 
commercial or financial information, the disclosure of which would result in competitive harm 
for the registrant. The standard to use when determining whether disclosure would cause 
competitive harm for the registrant is the same standard that would apply when a registrant 
requests confidential treatment of confidential trade secrets or confidential commercial or 
financial information pursuant to Securities Act Rule 406 (17 CFR 230.406) and Exchange Act 
Rule 24b-2 (17 CFR 240.24b-2), each of which incorporates the criteria for non-disclosure when 
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relying upon Exemption 4 of the Freedom of Information Act (5 U.S.C. 552(b)(4)) and Rule 
80(b)(4) (17 CFR 200.80(b)(4)) thereunder. A registrant is not required to seek confidential 
treatment under the procedures in Securities Act Rule 406 and Exchange Act Rule 24b-2 if it 
determines that the disclosure would cause competitive harm in reliance on this instruction; 
however, in that case, the registrant must discuss how difficult it will be for the executive or how 
likely it will be for the registrant to achieve the undisclosed target levels or other factors. 

5. Disclosure of target levels that are non-GAAP financial measures will not be subject to 
Regulation G (17 CFR 244.100 - 102) and Item 10(e) (§229.10(e)); however, disclosure must be 
provided as to how the number is calculated from the registrant’s audited financial statements. 



 

 E-5 K&L GATES LLP 

Adopting Release Excerpts 

Excerpts from the adopting release include: 

 The purpose of the Compensation Discussion and Analysis disclosure is to provide material 
information about the compensation objectives and policies for named executive officers 
without resorting to boilerplate disclosure.  

 The Compensation Discussion and Analysis is intended to put into perspective for investors 
the numbers and narrative that follow it. 

 As described in the Proposing Release and as adopted, the Compensation Discussion and 
Analysis requirement is principles-based, in that it identifies the disclosure concept and 
provides several illustrative examples. 

 As we explained in the Proposing Release, overall we designed the proposals to state the 
requirements sufficiently broadly to continue operating effectively as future forms of 
compensation develop, without suggesting that items that do not fit squarely within a 
“box” specified by the rules need not be disclosed. We believe that the adopted 
principles-based Compensation Discussion and Analysis, utilizing a disclosure concept 
along with illustrative examples, strikes an appropriate balance that will effectively elicit 
meaningful disclosure, even as new compensation vehicles develop over time. 

 The Compensation Discussion and Analysis should reflect the individual circumstances of a 
company and should avoid boilerplate disclosure. 

 The Compensation Discussion and Analysis should be sufficiently precise to identify 
material differences in compensation policies and decisions for individual named executive 
officers where appropriate. Where policies or decisions are materially similar, officers can be 
grouped together. Where, however, the policy or decisions for a named executive officer are 
materially different, for example in the case of a principal executive officer, his or her 
compensation should be discussed separately. 

 We are adopting instructions to make clear that the Compensation Discussion and Analysis 
should focus on the material principles underlying the company’s executive compensation 
policies and decisions, and the most important factors relevant to analysis of those policies 
and decisions, without using boilerplate language or repeating the more detailed information 
set forth in the tables and related narrative disclosures that follow. The instructions also 
provide that the Compensation Discussion and Analysis should concern the information 
contained in the tables and otherwise disclosed. Because this section is intended to provide 
meaningful analysis, it may specifically refer to the tabular or other disclosures where helpful 
to make the discussion more robust. 

 Further, many commenters expressed the view that the Compensation Discussion and 
Analysis should, in effect, be the report of the compensation committee, submitted under the 
names of its members, for which they should be accountable.  Some of these objections may 
reflect a misconception of the purpose of the Compensation Discussion and Analysis. 
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Although the Compensation Discussion and Analysis discusses company compensation 
policies and decisions, the Compensation Discussion and Analysis does not address the 
deliberations of the compensation committee, and is not a report of that committee. 
Consequently, in certifying the Compensation Discussion and Analysis, principal executive 
officers and principal financial officers will not need to certify as to the compensation 
committee deliberations.
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Practice Pointers 

Principles Matter 

 The CD&A requirement is principles-based. 

 See Part B. The Rules. 

Focus on Analysis 

 The SEC has made it clear that CD&A must provide better disclosure than that previously 
contained in most compensation committee reports and that boilerplate disclosure will be 
unacceptable.  

 An important focus of CD&A should be how and why compensation decisions were made. 

 See John W. White, Speech by SEC Staff: Where’s the Analysis? (October 9, 2007), a 
copy of which is located at Appendix E-I. 

 See also Staff Observations in the Review of Executive Compensation Disclosure (Oct. 9, 
2007), a copy of which is located at Appendix B-IV. 

 See also John W. White, Executive Compensation Disclosure: Observations on Year Two 
and a Look Forward to the Changing Landscape for 2009 (Oct. 21, 2008), a copy of 
which is located at Appendix E-VI. 

 See also Shelley Parratt, Speech by SEC Staff: Executive Compensation Disclosure: 
Observations on the 2009 Proxy Season and Expectations for 2010 (Nov. 9, 2009), a 
copy of which is located at Appendix E-VII. 

 CD&A should analyze the entire compensation program, explaining why the individual 
elements of the program were selected and how they operate together to meet the program’s 
objectives.   

 The compensation program’s processes and procedures should generally be described in 
the description of the compensation committee required by item 407(e) of Regulation S-
K, not in CD&A. 

 See Part Q. Compensation Committee Disclosures and Compensation Committee 
Report. 

 CD&A should be approached in a manner similar to the way in which the Management’s 
Discussion and Analysis of Financial Condition and Results of Operations section of Forms 
10-K and 10-Q is approached. 
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 See Interpretation: Commission Guidance Regarding Managements’ Discussion and 
Analysis of Financial Condition and Results of Operations, SEC Release Nos. 33-8350; 
34-48960 (Dec. 29, 2003), a copy of which is located at Appendix E-II. 

Adoption by Compensation Committee 

 In the compensation committee report required by Item 407(e)(5) of Regulation S-K, the 
compensation committee will be required to state that it has reviewed the CD&A, discussed 
it with management and recommends its inclusion in the Form 10-K and the proxy statement. 

 As with the audit committee report, the name of each compensation committee member 
must appear below the report. 

 Because the compensation committee sets executive compensation policies and makes 
executive compensation decisions, it is ultimately responsible for the disclosures required to 
be made in CD&A. 

 See Part Q. Compensation Committee Disclosures and Compensation Committee Report. 

“Filed” not “Furnished” 

 CD&A will be deemed “filed” and will therefore be subject to certification by the CEO and 
CFO. 

 Given Form 10-K certification requirements, the CEO and CFO will need to see a 
substantially complete draft of CD&A prior to filing of Form 10-K. 

 Internal control over financial reporting should be updated to ensure compensation 
disclosures are covered.   

 See John W. White, Executive Compensation Disclosure and the Important Role of 
CFOs, Remarks Before the CFO Executive Board (Oct. 3, 2006), a copy of which is 
located at Appendix E-III. 

 The adopting release notes that the CEO and CFO will be able to look to the Compensation 
Committee Report in providing their certifications. 

 See Part Q. Compensation Committee Disclosures and Compensation Committee Report. 

Preparing CD&A 

 Regardless of who will take the lead in drafting CD&A, a necessary first step is gathering the 
critical information regarding the company’s executive compensation programs in one place.  
We recommend preparing a notebook that would be provided to and used on an ongoing 
basis by the compensation committee that would include: 

 A description of the items required to be disclosed in CD&A (and in turn, considered by 
the compensation committee). 
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 The compensation committee’s charter. 

 A description of the compensation committee’s compensation philosophies and 
objectives as described in last years’ compensation committee report or as otherwise 
established by the committee.  

 Tally sheets adding up all the elements of each executive officer’s compensation. 

 A description of each element of executive compensation (including copies of underlying 
documents) and a description of when, how and why each element was established. 

 Drafts of the new tables that will be required to be included in next years’ proxy 
statement (including potential amounts payable under termination and change in control 
provisions including any tax gross-up payments). 

 A description of the material terms of each executive’s employment agreement. 

 A description of all perquisites provided to executive officers. 

 Any recent analyses and reports prepared by compensation consultants. 

 The next step would be to work with the compensation committee to create a detailed process 
for preparation and review of CD&A.  In so doing, companies should keep in mind the focus 
of CD&A is analysis.  As a result, it is important to make sure that the compensation 
committee critically considers all the factors required to be disclosed in CD&A (e.g., why are 
we paying this element of compensation?) in making its compensation decisions and that the 
company’s records (e.g., compensation committee minutes) reflect such consideration.   

 In this regard, and to enable counsel to adequately assist in preparing CD&A, companies 
should consider whether to have counsel (inside our outside) present at compensation 
committee meetings to monitor the proceedings and ensure adequate records are kept of 
such proceedings. 

 CD&A is required to be drafted in plain english. 

 See Part R. Plain English Requirement. 

Potential Disclosure of Performance Targets 

 In CD&A, companies are required to disclose how they determine the amount (and, where 
applicable, the formula) for each element of executive compensation.  An instruction to the 
rules specifies that companies are not required to provide actual target levels if disclosure 
would result in competitive harm for the company, provided that if the company relies on this 
instruction to omit target levels the company must discuss in CD&A how difficult it will be 
for the company to achieve the undisclosed target levels. 
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 For interpretive guidance concerning how a company determines if it may omit 
disclosure of performance targets see Appendix B-III. SEC Compliance & Disclosure 
Interpretations Regarding Regulation S-K, Question 118.04. 

 Proper disclosures regarding use of performance targets is a major focus of SEC review of 
executive compensation disclosures. 

 See Staff Observations in the Review of Executive Compensation Disclosure (Oct. 9, 
2007), a copy of which is located at Appendix B-IV. 

 See also Shelley Parratt, Speech by SEC Staff: Executive Compensation Disclosure: 
Observations on the 2009 Proxy Season and Expectations for 2010 (Nov. 9, 2009), a 
copy of which is located at Appendix E-VII. 

 The standard for determining whether information does not have to be disclosed because it is 
likely to result in “competitive harm” is the same standard that currently applies when 
companies request confidential treatment of trade secrets or confidential commercial or 
financial information.  See the following for additional information regarding this standard 
and its application: 

 Securities Act Rule 406, Exchange Act Rule 24b-2, Exemption 4 of the Freedom of 
Information Act [5 U.S.C. 552(b)(4)], and Rule 80(b)(4) promulgated under the Freedom 
of Information Act [17 CFR 200.80(b)(4)]. 

 Division of Corporation Finance Staff Legal Bulletin No. 1 (with Addendum), 
“Confidential Treatment Requests,” which can be found at 
http://www.sec.gov/interps/legal/slbcf1r.htm. 

 United States Department of Justice, Department of Justice Freedom of Information Act 
Guide (May 2004), which can be found at http://www.usdoj.gov/oip/foi-act.htm. 

 If a company has executive compensation programs that utilize specific performance 
measures, it should consider what disclosures may be required regarding the performance 
measures and targets and whether the programs may need to be modified to avoid disclosures 
the company may be uncomfortable making.   

 Companies should also document their analyses and conclusions with respect to any 
determinations not to disclose performance measures and targets. 

 Note if a company makes a disclosure concerning the difficulty of achieving performance 
targets it should be sure to include a forward-looking statements disclaimer with such 
disclosure. 

Identify Differences in Policies and Decisions Among Executives 

 CD&A should be sufficiently precise to identify material differences in compensation 
policies and decisions for individual named executive officers. 
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 See Staff Observations in the Review of Executive Compensation Disclosure (Oct. 9, 
2007), a copy of which is located at Appendix B-IV. 

Required Benchmarking Disclosures 

 If a company uses benchmarking, and it is material to its compensation policies and 
decisions,  the company must “identify the benchmark and, if applicable, its components 
(including component companies).” 

 See Staff Observations in the Review of Executive Compensation Disclosure (Oct. 9, 
2007), a copy of which is located at Appendix B-IV. 

 See also John W. White, Executive Compensation Disclosure: Observations on Year Two 
and a Look Forward to the Changing Landscape for 2009 (Oct. 21, 2008), a copy of 
which is located at Appendix E-VI. 

Disclosure of Option Grant Practices 

 One of the examples of potentially material information that may need to be discussed in 
CD&A is how the determination is made as to when stock option awards are granted. 

 In the adopting release the SEC: 

 highlighted this item; 

 noted that it understood that some companies grant options in coordination with the 
release of material non-public information;  

 stated the Commission believes that in many circumstances the existence of a program, 
plan or practice to time the grant of stock options to executives in coordination with 
material non-public information would be material to investors and thus should be fully 
disclosed under the new rules; and  

 explained that a program, plan or practice of awarding options and setting the exercise 
price based on the stock’s price on a date other than the actual grant date should also be 
disclosed.  

 See John W. White, The Principles Matter: Options Disclosure, Remarks Before the 
Corporation Counsel Conference (Sept. 11, 2006), a copy of which is located at Appendix E-
IV. 

 Note, the disclosures required about option grant practices also apply to restricted stock and 
other non-option equity award practices. 

 See SEC Compliance & Disclosure Interpretations Regarding Regulation S-K, Question 
118.01, a copy of which is located at Appendix B-III. 
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Importance of Quality CD&A to Investors 

 High quality CD&A is important to institutional investors. 

 See Letter from Council of Institutional Investors to Christopher Cox Re: Compensation 
Disclosure Compliance Review Process; Shareowner Perspective on Improving the 
Compensation Discussion and Analysis (CD&A) (Sep. 27, 2007), a copy of which is 
located at Appendix E-V. 

Fiscal Years Covered by CD&A 

 Since one of the goals of CD&A is to provide a framework of the executive compensation 
program of a company, CD&A: 

 is not necessarily limited to a discussion of compensation awarded in the last fiscal year; 
and 

 may require discussion of compensation decisions that were taken after the end of the last 
fiscal year, including the modification, implementation or adoption of new policies or 
programs that could affect a fair understanding of compensation for the last fiscal year. 

 See John W. White, Principles Matter, Address at the Practicing Law Institute Conference 
(Sept. 6, 2006), a copy of which is located at Appendix B-VI. 

Addition of Requirement to Disclose How Most Recent Say-on-Pay Vote Was Considered 
in Determining the Company’s Compensation Decisions and Policies 

 The rules adopted by the SEC in January 2011 to implement the Dodd-Frank Act’s say-on-
pay requirements include the requirement that companies disclose in CD&A how the 
company has considered the results of the most recent say-on-pay vote in determining 
compensation policies and decisions and how that consideration has affected the company’s 
executive compensation decisions and policies. 

Say-on-Pay Effect on CD&A 

 In light of the advent of “say-on-pay” lawsuits and the voting policies of proxy advisory 
firms, issuers should be working closely with their compensation committees, outside 
advisors and management to craft a CD&A that will withstand stockholder scrutiny and 
clearly communicate the company’s pay-for-performance approach. While there is no 
“boilerplate” approach to drafting the CD&A, there are evolving best practices, such as the 
use of an “executive summary” and other forms of “layered disclosures” to provide easy-to-
read summary information within the CD&A. Many companies are developing ways to 
visually display the pay-for-performance link.  Companies are also considering disclosures 
regarding the linkage between performance and “realized” or “realizable” pay. 

 See Part V. Say-on-Pay. 
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Location of CD&A in the Proxy Statement 

 Based on Instruction B to Item 402(b) of Regulation S-K and various comments in the 
adopting release, the SEC expects that the tables and other narrative disclosures regarding 
executive compensation will “follow” CD&A in the proxy statement. 

Smaller Reporting Companies 

A registrant that qualifies as a “smaller reporting company” is not required to prepare CD&A. 

 See Part T. Smaller Reporting Companies. 
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by 

Shelley Parratt 

Deputy Director, Division of Corporation Finance 

U.S. Securities and Exchange Commission 

The 4th Annual Proxy Disclosure Conference: Tackling Your 2010 

Compensation Disclosures 

San Francisco, California 

November 9, 2009 

Thank you, Jesse, for that kind introduction, and good morning. I'm very 

glad to be here with you today to share my thoughts on the current state of 

executive compensation disclosure under the Commission's rules and to 

talk about what we expect to see in the 2010 proxy season. 

First, though, I need to remind you that the views I express today are my 

own, and do not necessarily represent the views of the Commission or 

other members of the staff. 

Over the last several years, executive compensation has been subject to 

much debate. It seems that people from Main Street to Wall Street — and 

everywhere in between — have an intense interest in the topic. And with 

the ongoing challenges in the economy, there seems to be even more focus 

on executive compensation and its link to corporate accountability. Nearly 

every day there is a headline claiming that underperforming companies are 

overpaying their executives. 

There is no reason to believe that the scrutiny of executive compensation 

practices at public companies will subside anytime soon. It is in a 

company's best interest to communicate clearly and effectively about its 

executive compensation and the Commission's disclosure requirements are 

designed to help you do that. While I'm not sure clear and transparent 

disclosure can trump emotion when it comes to money, it can't hurt. 

The SEC's role in this area is not to regulate how companies compensate 

their executives, but rather to see that investors have the critical disclosure 

they need to make informed investment and voting decisions. The 

Compensation Discussion and Analysis is essential to providing investors 

with meaningful insight into the compensation policies and decisions of the 

companies in which they choose to invest. The CD&A is where a company 

tells its story about why it made the decisions it made. 

The Division's Disclosure Program 

As a starting point, I thought it might be helpful to mention briefly the role 

of the Division's disclosure review program. 

Page 1 of 8SEC Speech: Executive Compensation Disclosure: Observations on the 2009 Proxy Season and Expectat...

12/22/2009http://www.sec.gov/news/speech/2009/spch110909sp.htm



The Sarbanes-Oxley Act of 2002 requires that we review each reporting 

company at least once every three years.1 It's a well-known fact that we 

review a substantial number of companies more frequently — and a large 

number of them every year. To place the scope of this program in context, 

in each of the last three fiscal years, we have reviewed the disclosure of 

more than 5,000 companies. 

While many of our reviews are focused on a company's financial statements 

and related disclosure, we also remain focused on a company's non-

financial disclosure, including its executive compensation disclosure. Our 

review of executive compensation disclosure is part of our normal review 

process and we continue to allocate significant resources to reviewing these 

disclosures. I'm sure many of you have received comments from us on your 

executive compensation disclosure during the past two years. If we have 

not reviewed your filings in either of the last two years, the chances are 

very good that we're planning to do so this year. 

Observations on 2009 Executive Compensation Disclosure 

The Division has provided you with a report on the state of executive 

compensation disclosure at this conference over the past few years. When 

John White spoke to you in October 2007, he encouraged companies to 

start with a "clean slate" in drafting their CD&As2 and take to heart the 

guidance the staff provided on executive compensation disclosure.3 A year 

later, he reported that our comments on executive compensation disclosure 

mirrored those of the first year — companies needed to provide enhanced 

disclosure of their analyses and enhance their disclosure of performance 

targets and benchmarking.4 Throughout this time, the Division has 

continued to provide companies with specific comments on their disclosure, 

reports on comment themes, and disclosure guidance in the form of 

Compliance and Disclosure Interpretations. 

So, following what seems to have become a tradition, here I am in 2009 

providing observations about executive compensation disclosure. 

Following the end of the 2009 proxy season, we decided to take a look back 

at our comments and the state of issuers' disclosure. We wanted to identify 

common comment areas, understand how companies were responding to 

our comments, and evaluate whether we could improve the consistency of 

our comments and review of responses to those comments. 

In looking back over the comments we issued, we noticed a couple of 

things. First, we found that we're pretty consistent in the comments we 

issued on executive compensation disclosure. Second, we noticed a 

pattern: companies we had previously reviewed continued to provide 

enhanced executive compensation disclosure and address the primary 

themes of comments as we identified in our 2007 report. Since 2007, these 

companies have enhanced their analyses and disclosure about performance 

targets and benchmarking, and as a result, we did not issue many 

comments to them. This doesn't mean that these companies couldn't 

improve their disclosure, but, for the most part, it appears that they have 

been paying attention to the disclosure requirements and our comment 

themes. 

As for the companies we had not previously reviewed, we found that we 

issued a substantial number of comments addressing our common 

comment themes, even though we have made those themes public since 

October 2007. 

Based on this review, we're left with one simple conclusion. The reason for 
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ongoing comments in these areas is not because companies do not 

understand the disclosure requirements — to the contrary, we believe that 

there is a general understanding of the rules. Rather, it seems that many 

are reluctant to address these comment themes until we provide specific 

comments requesting enhanced disclosure. Anecdotal evidence suggests 

the same — that companies may be disinclined to disclose detailed 

compensation information and prepare a rigorous analytical discussion of 

compensation practices until we ask them to do so in a review. 

So where does that leave us? I hate to sound like a broken record, but once 

again, I must remind you to take a proactive approach to improving your 

CD&A disclosure. There's no need to wait for us to comment on your 

disclosure — after all, it is your disclosure. More importantly, your 

obligation to comply with our requirements is the same whether or not we 

review and comment on your disclosure. And even if we do not review your 

disclosure, your shareholders are reading it and are making voting and 

investment decisions based on it. That should be reason enough to 

motivate you to make your disclosure as good as it can possibly be. 

That said, I'd like to mention two topics where companies should focus their 

attention in the coming year — analysis and performance targets. 

Analysis 

In 2007, John White asked "Where's the Analysis?" and two years later, we 

often still can't find it. While many companies have improved their 

discussions of how and why they made the decisions they did, far too many 

companies continue to describe — in exhaustive detail — the framework in 

which they made the compensation decision, rather than the decision itself. 

The result is that the "how" and the "why" get lost in all the detail. 

I'm not saying that you shouldn't provide a discussion of the framework. 

Our rules require a company to discuss how it determined compensation 

amounts for each material element of executive compensation, and the 

framework can be a useful tool to provide context for that disclosure. While 

the framework may provide context to investors, the CD&A should not be 

so technical and process-oriented that it obscures the explanation of what 

the compensation is designed to reward. A company's analysis of its 

compensation decisions should present shareholders with meaningful 

insight into its compensation policies and decisions, including the reasons 

behind them. Where analysis is lacking, shareholders are often left with a 

pages-long discussion that is heavy on process but does not explain the 

reasons why the named executive officers were compensated as they were. 

I can't stress the "analysis" part of the Compensation Discussion and 

Analysis enough. Factual statements about what the company or 

compensation committee did or did not do are not enough. It isn't sufficient 

for a company to state that its compensation committee used tally sheets, 

wealth accumulation analyses, or internal pay equity analyses in making 

compensation decisions. The company should discuss how the committee 

used these tools to determine compensation amounts and structures, and 

explain why it reached its decisions. If a committee's pay determinations 

were simply subjective decisions, the company should say that. Otherwise, 

it isn't sufficient for a company to state simply that the committee made 

compensation decisions based on unspecified qualitative factors. A company 

should discuss the specific qualitative factors the committee considered 

and, as we put it back in 2007, "clearly lay out the way that qualitative 

inputs are ultimately translated into objective pay determinations."5 

Remember, your disclosure should tell your story and the story isn't 

complete without the analysis. 
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I don't want to leave you with the impression that the state of analysis in 

CD&A disclosure is abysmal. I do want to leave you with the impression 

that we think there are areas in which companies can and should improve. 

In the current economic environment, with the increased scrutiny on 

executive compensation, there is no better time to take a hard look at how 

you could improve your company's disclosure. This may be as simple as 

improving communications between the company's compensation decision-

makers and the drafters of CD&A. Or it could be as simple as starting over 

with a blank sheet of paper. 

We've heard that investors are becoming more and more frustrated by the 

increase in boilerplate language and CD&A length. We hear repeatedly that 

there is too much unnecessary bulk and we encourage you to see where 

you can shorten your disclosure by deleting unnecessary background and 

process-oriented information. The quality of your analysis is not measured 

by its length. We urge you to step back and make sure the real story is 

coming through loud and clear. 

Performance Targets 

Those of you who have attended this program in the past know that a 

speech about executive compensation disclosure isn't complete without a 

discussion of performance targets. We issue more comments on 

performance targets than any other executive compensation disclosure 

item. When you say you pay for performance, we look for disclosure that 

will help your shareholders understand how your pay programs achieve that 

goal. 

Investors feel strongly that companies should disclose performance targets 

and we want to make sure that companies understand our disclosure 

requirements on this critical topic. Let's start with the basics. When it 

comes to performance targets and disclosure, a company must first 

determine whether corporate or individual performance targets are material 

to its compensation policies and decisions. Making this determination often 

involves difficult judgment calls and, depending on the circumstances, we 

may question your conclusions. 

In this regard, 2009 presented a host of public company compensation 

challenges. We saw instances where boards set performance targets that 

ultimately were not met, and as a result, bonuses were not awarded. We 

also saw instances where a board abandoned or ignored performance 

targets — the board awarded bonuses in an exercise of discretion rather 

than based on the established performance targets. These situations raised 

the question of whether the targets in question were material to the 

company's compensation policies and decisions. 

The fact that a performance target was not met or was otherwise 

disregarded may be a factor to consider in the materiality determination, 

but it is not a dispositive one. Even where it does not result in an actual 

payout, a performance target may be material if, based on the company's 

specific facts and circumstances, it plays an important role in the way the 

company incentivizes its management.6 Moreover, where a company pays 

its executives incentive compensation even though the relevant targets 

were not met, it can suggest that the targets, and compensation, are not 

sensitive to risk since the compensation is paid without regard to the risk 

outcome. In the absence of disclosure about those targets, we question 

whether shareholders are presented with the complete picture with which 

they can judge whether the board is acting in their best interests. 

Accordingly, in most cases, we would expect to see companies disclose and 

discuss such targets in their CD&A. 

Page 4 of 8SEC Speech: Executive Compensation Disclosure: Observations on the 2009 Proxy Season and Expectat...

12/22/2009http://www.sec.gov/news/speech/2009/spch110909sp.htm



Where a company determines that certain performance targets are 

material, then it must specifically — and if applicable, quantitatively — 

disclose the targets, unless such disclosure would cause it substantial 

competitive harm. 

Many companies use commercially-sensitive metrics in determining 

incentive compensation for their executive officers, and they are reluctant 

to disclose specific performance targets. They are concerned that 

competitors could use the information to harm the company's business. We 

do not want our rules to drive compensation committees to tie pay to the 

wrong measure simply to avoid competitive harm that would come from 

disclosure of the measure. To address these concerns, our rules seek to 

balance full disclosure with commercial realities. Companies may omit 

specific quantitative or qualitative performance-related targets, even where 

they are material to compensation policies and decisions, if disclosing them 

would likely cause competitive harm to the company.7 

The standard that applies in this context is the same standard that would 

apply if a company were to file a formal request for confidential treatment 

of trade secrets or commercial or financial information contained in a 

material contract exhibit to a Securities Act or Exchange Act filing.8 The 

touchstone of this standard is that the information must be confidential and 

disclosure of it would likely "cause substantial harm to the competitive 

position of the person from whom the information was obtained."9 

However, we've heard there is some confusion about the application of this 

standard to justify omitting a performance target. I'd like to try to clear up 

that confusion. 

To justify omission of material performance targets based on the likelihood 

of competitive harm, a company must engage in the same analysis as it 

would in the context of a formal confidential treatment request. In our filing 

reviews, if a company's disclosure indicates that it uses performance 

targets in its compensation programs and it does not disclose those targets, 

we will likely ask it to explain its basis for omitting the targets. In a 

surprising number of instances, we find that companies failed to develop a 

thorough legal analysis prior to filing. 

We understand that there's concern that we have applied a more rigorous 

competitive harm standard to compensatory arrangements than we have to 

material contracts. We have not intended for this to be the case. I'm not 

sure why people have the impression that the staff "goes easier" on 

confidential treatment requests relating to material contracts than on 

competitive harm arguments relating to performance targets. We apply the 

same standard to each analysis — even if we may review one kind of 

request more frequently than another. If you believe we are inappropriately 

concluding that your situation does not qualify for the exclusion, you should 

not hesitate to request reconsideration of your facts and circumstances. We 

include detailed instructions on how to seek this reconsideration on the SEC 

website.10 

In our review of our comments on 2009 disclosure and the responses to 

those comments, we paid particular attention to competitive harm 

comments and responses. In a number of cases, the staff engaged in a 

thorough evaluation of competitive harm arguments in the comment and 

response process. When we reviewed those comments and responses, we 

found that where companies adequately explained the nexus between 

disclosure of the subject performance target and the potential for resulting 

competitive harm, we accepted the response and agreed with the omission 

of the specific target. 
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That said, it is often more difficult for companies to persuade us that 

disclosure of performance targets will result in competitive harm after the 

company has disclosed the amounts. This is especially true for targets that 

are tied to company-wide financial results that are publicly reported — such 

as targets tied to company-wide earnings per share. In this regard, we 

have yet to see any persuasive analyses explaining how competitors could 

pull together sufficiently-specific information about a company's future 

operations and strategy from the disclosure of these types of targets to 

cause the company competitive harm. Accordingly, absent highly unusual 

circumstances, companies should plan to disclose these kinds of 

performance targets if material to their compensation policies and 

decisions. 

A final point I'd like to make on this topic is that when a company 

concludes that it may omit a performance target because disclosure would 

cause it competitive harm, it must disclose with meaningful specificity how 

difficult or likely it would be for the company or executive to achieve the 

undisclosed target.11 A statement that the target is intended to be 

"challenging" is insufficient absent more detailed information. A company 

should provide support for the level of difficulty it asserts, which could 

include, for example, a discussion of the correlation between historical and 

future achievement of the relevant performance metric. 

What to Expect from the Comment Process in 2010 

Now that I've told you what we found in our review of staff comments on 

2009 executive compensation disclosures, let me turn to our expectations 

for 2010 disclosures. 

To begin with, the Division is currently reviewing the comment letters 

submitted on the Commission's recent proposal to enhance proxy 

disclosure, including that related to compensation.12 In the proposal, the 

Commission focuses on the current requirement to discuss how 

compensation relates to risk and proposes to expand CD&A to address how 

a company's overall compensation policies for its employees may create 

incentives that can affect the company's overall risk.13 You should start 

thinking about how you would gather the additional information necessary 

to make the proposed disclosures because the proposed risk disclosure 

enhancements may well be in place for the coming proxy season. If this 

proposal is adopted, you can expect the new disclosure to be of interest to 

us in our reviews. Of course, the staff and Commission will carefully review 

the comment letters before the Commission decides on final rules. 

In our first several years of reviewing disclosures under the existing rules, 

we wanted to encourage compliance generally by issuing futures 

comments14 to give companies and their advisors time to understand and 

apply the new requirements to their circumstances and compensation 

practices. As companies have been digesting and applying the rules, we too 

have been enhancing our understanding of how they apply to various facts 

and circumstances. As we enter our fourth year of disclosure, our 

expectations for quality disclosure are heightened and we will reflect this in 

our comments. 

What does that mean for you? It means that after three years of futures 

comments, we expect companies and their advisors to understand our rules 

and apply them thoroughly. So, any company that waits until it receives 

staff comments to comply with the disclosure requirements should be 

prepared to amend its filings if it does not materially comply with the rules. 

What should you focus on this year? Well, it's no secret where we think 
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companies can improve disclosure — I think we've been pretty clear about 

it in our comments, reports and speeches — but let me remind you one 

more time. First, please focus on making your disclosure more meaningful 

and understandable. When a company explains its compensation decision-

making processes but does not explain why it made the compensation 

decisions it made, we will ask for enhanced disclosure of the analysis. When 

a company states that it determined a material element of compensation 

based on the achievement of performance targets, we will ask for specific 

disclosure of the targets and the actual achievement level against the 

targets, or for the company to provide us with an explanation of how such 

disclosure would cause it competitive harm. And if disclosure of material 

performance targets is not required, we will insist on meaningful degree of 

difficulty disclosure. When a company refers to a peer group used for 

benchmarking purposes, we'll ask for the names of the peer group 

companies and how you selected them, and where actual awards fell 

relative to the benchmark. Companies and their advisors should take care 

to address these themes as they draft next year's executive compensation 

disclosure. Now is the time to undertake an earnest attempt to prepare the 

best possible executive compensation disclosure consistent with the 

principles set forth in the rules. 

As a principles-based disclosure requirement, the CD&A provides companies 

with wide discretion on how to address those principles. As such, companies 

should think broadly and not limit their disclosure to the non-exclusive 

examples the Commission provided in Item 402(b) of Regulation S-K. 

Where additional disclosure would be material to an understanding of a 

company's compensation policies or decisions, a company should provide 

that disclosure. While our principles-based disclosure requirement doesn't 

specifically require companies to disclose all aspects of their compensation 

programs, in these economic times with the attention shareholders are 

paying to executive compensation, a company should evaluate evolving 

materiality concerns with a view towards complete and transparent 

executive compensation disclosure. 

Closing 

In closing, our goal in our review process is to help public companies 

provide investors with high-quality executive compensation disclosure that 

complies with both the letter and the spirit of the Commission's disclosure 

requirements. Don't wait for us to prod you into undertaking a good-faith 

effort to comply with the principles set forth in our disclosure requirements. 

Any company that waits until it receives staff comments to comply with the 

disclosure requirements should be prepared to amend its filings if we raise 

material comments. Now is the time to engage in a rigorous analysis to 

develop meaningful, coherent and comprehensive executive compensation 

disclosure. 

While the SEC staff may appear to serve as your editor from time to time, 

the CD&A is your story to tell, not ours. Read our guidance. Read the 

publicly-available comment letters. Take a fresh look at the disclosure 

requirements. Pay attention to what the market is looking for. Your 

disclosure will be better if you do. 

Thank you again for inviting me to join you today. 

 

Endnotes 

1 See Sarbanes-Oxley Act of 2002, Pub. L. 107-204, Title IV, § 408, 116 
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Stat. 790 (July 30, 2002). 

2 See "Where's the Analysis?," John W. White, Director, Division of 

Corporation Finance, October 9, 2007, available at http://www.sec.gov/ 

news/speech/2007/spch100907jww.htm. 

3 See, e.g., "Staff Observations in the Review of Executive Compensation 

Disclosure, Division of Corporation Finance," available at http://www.sec.gov/ 

divisions/corpfin/guidance/execcompdisclosure.htm. 

4 See "Executive Compensation Disclosure: Observations on Year Two and a 

Look Forward to the Changing Landscape for 2009," John W. White, 

Director, Division of Corporation Finance, October 21, 2008, available at 

http://www.sec.gov/news/speech/2008/spch102108jww.htm. 

5 "Staff Observations in the Review of Executive Compensation Disclosure, 

Division of Corporation Finance," supra note 3. 

6 See Item 402(b)(2)(vi) of Regulation S-K.

 

7 See Instruction 4 to Item 402(b) of Regulation S-K.

 

8 Formal confidential treatment requests can be made pursuant to 

Securities Act Rule 406 (17 C.F.R. § 230.406) or Exchange Act Rule 24b-2 

(17 C.F.R. § 240.24b-2). Each of these rules incorporates the criteria for 

non-disclosure set forth in Exemption 4 of the Freedom of Information Act 

(5 U.S.C. § 552(b)(4)). 

9 Nat'l Parks & Conservation Ass'n v. Morton, 498 F.2d 765, 770 (D.C. Cir. 

1974). 

10 See http://www.sec.gov/divisions/corpfin/cffilingreview.htm.

 

11 See Instruction 4 to Item 402(b) of Regulation S-K.

 

12 See Proxy Disclosure and Solicitation Enhancements, Release No. 33-

9052 (July 10, 2009) ("Proxy Disclosure Enhancements Proposing 

Release"), available at http://www.sec.gov/rules/proposed/2009/33-9052.pdf. 

13 See Proxy Disclosure Enhancements Proposing Release, footnote 31.

 

14 "Futures comments" are comments issued by the staff that ask 

companies to provide information or required disclosures in their response 

letters and/or in future filings, as opposed to in an amendment to the filing 

under review. 
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F. SUMMARY COMPENSATION TABLE  

The rules retain the requirement to include a summary compensation table in the annual proxy 
statement.  Additionally, the rules require narrative disclosure to accompany the table. 

Rules 

The summary compensation table requirement is located in Item 402(c) of Regulation S-K. Note a 
registrant that qualifies as a “smaller reporting company” may provide the scaled disclosure called 
for by paragraph (n) of Item 402 instead of paragraph (c) of such Item. 

 See Part T. Smaller Reporting Companies. 

Item 402(c) of Regulation S-K reads as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(c) Summary Compensation Table.  (1) General. Provide the information specified in paragraph 
(c)(2) of this Item, concerning the compensation of the named executive officers for each of 
the registrant’s last three completed fiscal years, in a Summary Compensation Table in the 
tabular format specified below: 

SUMMARY COMPENSATION TABLE

Name and 
Principal 
Position

Year Salary ($) Bonus ($) Stock 
Awards ($)

Option 
Awards ($)

Non-Equity 
Incentive 

Plan Comp- 
ensation

Change in 
Pension 

Value and 
Nonqualified 

Deferred 
Comp- 

ensation 
Earnings ($)

All Other 
Comp- 

ensation ($)

Total ($)

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j)

PEO

PFO

A

B

C  

 

(2) The Table shall include: 

(i) The name and principal position of the named executive officer (column (a)); 



K&L GATES LLP F-2  

(ii) The fiscal year covered (column (b)); 

(iii) The dollar value of base salary (cash and non-cash) earned by the named executive 
officer during the fiscal year covered (column (c)); 

(iv) The dollar value of bonus (cash and non-cash) earned by the named executive officer 
during the fiscal year covered (column (d)); 

Instructions to Item 402(c)(2)(iii) and (iv). 

1. If the amount of salary or bonus earned in a given fiscal year is not calculable through the 
latest practicable date, a footnote shall be included disclosing that the amount of salary or bonus is 
not calculable through the latest practicable date and providing the date that the amount of salary 
or bonus is expected to be determined, and such amount must then be disclosed in a filing under 
Item 5.02(f) of Form 8-K (17 CFR 249.308). 

2. Registrants shall include in the salary column (column (c)) or bonus column (column (d)) any 
amount of salary or bonus forgone at the election of a named executive officer under which stock, 
equity-based or other forms of non-cash compensation instead have been received by the named 
executive officer. However, the receipt of any such form of non-cash compensation instead of 
salary or bonus must be disclosed in a footnote added to the salary or bonus column and, where 
applicable, referring to the Grants of Plan-Based Awards Table (required by paragraph (d) of this 
Item) where the stock, option or non-equity incentive plan award elected by the named executive 
officer is reported. 

(v) For awards of stock, the aggregate grant date fair value computed in accordance with 
FASB ASC Topic 718 (column (e)); 

(vi) For awards of options, with or without tandem SARs (including awards that 
subsequently have been transferred), the aggregate grant date fair value computed in 
accordance with FASB ASC Topic 718 (column (f)); 

Instruction 1 to Item 402(c)(2)(v) and (vi). 

For awards reported in columns (e) and (f), include a footnote disclosing all assumptions made in 
the valuation by reference to a discussion of those assumptions in the registrant’s financial 
statements, footnotes to the financial statements, or discussion in the Management’s Discussion 
and Analysis. The sections so referenced are deemed part of the disclosure provided pursuant to 
this Item. 

Instruction 2 to Item 402(c)(2)(v) and (vi). 

If at any time during the last completed fiscal year, the registrant has adjusted or amended the 
exercise price of options or SARs previously awarded to a named executive officer, whether 
through amendment, cancellation or replacement grants, or any other means (“repriced”), or 
otherwise has materially modified such awards, the registrant shall include, as awards required to 
be reported in column (f), the incremental fair value, computed as of the repricing or modification 
date in accordance with FASB ASC Topic 718, with respect to that repriced or modified award. 
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Instruction 3 to Item 402(c)(2)(v) and (vi). 

For any awards that are subject to performance conditions, report the value at the grant date based 
upon the probable outcome of such conditions. This amount should be consistent with the estimate 
of aggregate compensation cost to be recognized over the service period determined as of the grant 
date under FASB ASC Topic 718, excluding the effect of estimated forfeitures. In a footnote to 
the table, disclose the value of the award at the grant date assuming that the highest level of 
performance conditions will be achieved if an amount less than the maximum was included in the 
table. 

(vii) The dollar value of all earnings for services performed during the fiscal year 
pursuant to awards under non-equity incentive plans as defined in paragraph 
(a)(6)(iii) of this Item, and all earnings on any outstanding awards (column (g)); 

Instructions to Item 402(c)(2)(vii). 

1. If the relevant performance measure is satisfied during the fiscal year (including for a single 
year in a plan with a multi-year performance measure), the earnings are reportable for that fiscal 
year, even if not payable until a later date, and are not reportable again in the fiscal year when 
amounts are paid to the named executive officer. 

2. All earnings on non-equity incentive plan compensation must be identified and quantified in a 
footnote to column (g), whether the earnings were paid during the fiscal year, payable during the 
period but deferred at the election of the named executive officer, or payable by their terms at a 
later date. 

(viii) The sum of the amounts specified in paragraphs (c)(2)(viii)(A) and (B) of this Item 
(column (h)) as follows: 

(A) The aggregate change in the actuarial present value of the named executive 
officer’s accumulated benefit under all defined benefit and actuarial pension 
plans (including supplemental plans) from the pension plan measurement 
date used for financial statement reporting purposes with respect to the 
registrant’s audited financial statements for the prior completed fiscal year to 
the pension plan measurement date used for financial statement reporting 
purposes with respect to the registrant’s audited financial statements for the 
covered fiscal year; and 

(B) Above-market or preferential earnings on compensation that is deferred on a 
basis that is not tax-qualified, including such earnings on nonqualified 
defined contribution plans; 

Instructions to Item 402(c)(2)(viii). 

1. The disclosure required pursuant to paragraph (c)(2)(viii)(A) of this Item applies to each plan 
that provides for the payment of retirement benefits, or benefits that will be paid primarily 
following retirement, including but not limited to tax-qualified defined benefit plans and 
supplemental executive retirement plans, but excluding taxqualified defined contribution plans and 
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nonqualified defined contribution plans. For purposes of this disclosure, the registrant should use 
the same amounts required to be disclosed pursuant to paragraph (h)(2)(iv) of this Item for the 
covered fiscal year and the amounts that were or would have been required to be reported for the 
executive officer pursuant to paragraph (h)(2)(iv) of this Item for the prior completed fiscal year. 

2. Regarding paragraph (c)(2)(viii)(B) of this Item, interest on deferred compensation is above-
market only if the rate of interest exceeds 120% of the applicable federal long-term rate, with 
compounding (as prescribed under section 1274(d) of the Internal Revenue Code, (26 U.S.C. 
1274(d))) at the rate that corresponds most closely to the rate under the registrant’s plan at the time 
the interest rate or formula is set. In the event of a discretionary reset of the interest rate, the 
requisite calculation must be made on the basis of the interest rate at the time of such reset, rather 
than when originally established. Only the above-market portion of the interest must be included. 
If the applicable interest rates vary depending upon conditions such as a minimum period of 
continued service, the reported amount should be calculated assuming satisfaction of all conditions 
to receiving interest at the highest rate. Dividends (and dividend equivalents) on deferred 
compensation denominated in the registrant’s stock (“deferred stock”) are preferential only if 
earned at a rate higher than dividends on the registrant’s common stock. Only the preferential 
portion of the dividends or equivalents must be included. Footnote or narrative disclosure may be 
provided explaining the registrant’s criteria for determining any portion considered to be above-
market. 

3. The registrant shall identify and quantify by footnote the separate amounts attributable to each 
of paragraphs (c)(2)(viii)(A) and (B) of this Item. Where such amount pursuant to paragraph 
(c)(2)(viii)(A) is negative, it should be disclosed by footnote but should not be reflected in the sum 
reported in column (h). 

(ix) All other compensation for the covered fiscal year that the registrant could not 
properly report in any other column of the Summary Compensation Table (column 
(i)). Each compensation item that is not properly reportable in columns (c) - (h), 
regardless of the amount of the compensation item, must be included in column (i). 
Such compensation must include, but is not limited to: 

(A) Perquisites and other personal benefits, or property, unless the aggregate 
amount of such compensation is less than $10,000; 

(B) All “gross-ups” or other amounts reimbursed during the fiscal year for the 
payment of taxes; 

(C) For any security of the registrant or its subsidiaries purchased from the 
registrant or its subsidiaries (through deferral of salary or bonus, or 
otherwise) at a discount from the market price of such security at the date of 
purchase, unless that discount is available generally, either to all security 
holders or to all salaried employees of the registrant, the compensation cost, 
if any, computed in accordance with FASB ASC Topic 718; 

(D) The amount paid or accrued to any named executive officer pursuant to a 
plan or arrangement in connection with: 



 F-5  K&L GATES LLP 

  (1) Any termination, including without limitation through retirement, 
resignation, severance or constructive termination (including a change 
in responsibilities) of such executive officer’s employment with the 
registrant and its subsidiaries; or 

(2) A change in control of the registrant; 

(E) Registrant contributions or other allocations to vested and unvested defined 
contribution plans; 

(F) The dollar value of any insurance premiums paid by, or on behalf of, the 
registrant during the covered fiscal year with respect to life insurance for the 
benefit of a named executive officer; and 

(G) The dollar value of any dividends or other earnings paid on stock or option 
awards, when those amounts were not factored into the grant date fair value 
required to be reported for the stock or option award in column (e) or (f). 

Instructions to Item 402(c)(2)(ix). 

1. Non-equity incentive plan awards and earnings on stock and options, except as specified in 
paragraph (c)(2)(ix)(G) of this Item, are required to be reported elsewhere as provided in this Item 
and are not reportable as All Other Compensation in column (i). 

2. Benefits paid pursuant to defined benefit and actuarial plans are not reportable as All Other 
Compensation in column (i) unless accelerated pursuant to a change in control; information 
concerning these plans is reportable pursuant to paragraphs (c)(2)(viii)(A) and (h) of this Item. 

3. Any item reported for a named executive officer pursuant to paragraph (c)(2)(ix) of this Item 
that is not a perquisite or personal benefit and whose value exceeds $10,000 must be identified and 
quantified in a footnote to column (i). This requirement applies only to compensation for the last 
fiscal year. All items of compensation are required to be included in the Summary Compensation 
Table without regard to whether such items are required to be identified other than as specifically 
noted in this Item. 

4. Perquisites and personal benefits may be excluded as long as the total value of all perquisites 
and personal benefits for a named executive officer is less than $10,000. If the total value of all 
perquisites and personal benefits is $10,000 or more for any named executive officer, then each 
perquisite or personal benefit, regardless of its amount, must be identified by type. If perquisites 
and personal benefits are required to be reported for a named executive officer pursuant to this 
rule, then each perquisite or personal benefit that exceeds the greater of $25,000 or 10% of the 
total amount of perquisites and personal benefits for that officer must be quantified and disclosed 
in a footnote. The requirements for identification and quantification apply only to compensation 
for the last fiscal year. Perquisites and other personal benefits shall be valued on the basis of the 
aggregate incremental cost to the registrant. With respect to the perquisite or other personal benefit 
for which footnote quantification is required, the registrant shall describe in the footnote its 
methodology for computing the aggregate incremental cost. Reimbursements of taxes owed with 
respect to perquisites or other personal benefits must be included in column (i) and are subject to 
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separate quantification and identification as tax reimbursements (paragraph (c)(2)(ix)(B) of this 
Item) even if the associated perquisites or other personal benefits are not required to be included 
because the total amount of all perquisites or personal benefits for an individual named executive 
officer is less than $10,000 or are required to be identified but are not required to be separately 
quantified. 

5. For purposes of paragraph (c)(2)(ix)(D) of this Item, an accrued amount is an amount for 
which payment has become due. 

(x) The dollar value of total compensation for the covered fiscal year (column (j)). With 
respect to each named executive officer, disclose the sum of all amounts reported in 
columns (c) through (i). 

Instructions to Item 402(c). 

1. Information with respect to fiscal years prior to the last completed fiscal year will not be 
required if the registrant was not a reporting company pursuant to section 13(a) or 15(d) of the 
Exchange Act (15 U.S.C. 78m(a) or 78o(d)) at any time during that year, except that the registrant 
will be required to provide information for any such year if that information previously was 
required to be provided in response to a Commission filing requirement. 

2. All compensation values reported in the Summary Compensation Table must be reported in 
dollars and rounded to the nearest dollar. Reported compensation values must be reported 
numerically, providing a single numerical value for each grid in the table. Where compensation 
was paid to or received by a named executive officer in a different currency, a footnote must be 
provided to identify that currency and describe the rate and methodology used to convert the 
payment amounts to dollars. 

3. If a named executive officer is also a director who receives compensation for his or her 
services as a director, reflect that compensation in the Summary Compensation Table and provide 
a footnote identifying and itemizing such compensation and amounts. Use the categories in the 
Director Compensation Table required pursuant to paragraph (k) of this Item. 

4. Any amounts deferred, whether pursuant to a plan established under section 401(k) of the 
Internal Revenue Code (26 U.S.C. 401(k)), or otherwise, shall be included in the appropriate 
column for the fiscal year in which earned. 

Instruction to Item 402. 

Specify the applicable fiscal year in the title to each table required under this item which calls for 
disclosure as of or for a completed fiscal year. 
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The requirement to provide narrative disclosure accompanying the summary compensation table 
requirement is located in Item 402(e) of Regulation S-K which reads as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(e) Narrative disclosure to summary compensation table and grants of plan-based awards table. 

(1) Provide a narrative description of any material factors necessary to an understanding of the 
information disclosed in the tables required by paragraphs (c) and (d) of this Item. 
Examples of such factors may include, in given cases, among other things: 

(i) The material terms of each named executive officer’s employment agreement or 
arrangement, whether written or unwritten; 

(ii) If at any time during the last fiscal year, any outstanding option or other equity-based 
award was repriced or otherwise materially modified (such as by extension of 
exercise periods, the change of vesting or forfeiture conditions, the change or 
elimination of applicable performance criteria, or the change of the bases upon which 
returns are determined), a description of each such repricing or other material 
modification; 

(iii) The material terms of any award reported in response to paragraph (d) of this Item, 
including a general description of the formula or criteria to be applied in determining 
the amounts payable, and the vesting schedule. For example, state where applicable 
that dividends will be paid on stock, and if so, the applicable dividend rate and 
whether that rate is preferential. Describe any performance-based conditions, and 
any other material conditions, that are applicable to the award. For purposes of the 
Table required by paragraph (d) of this Item and the narrative disclosure required by 
paragraph (e) of this Item, performance-based conditions include both performance 
conditions and market conditions, as those terms are defined in FASB ASC Topic 
718; and 

(iv) An explanation of the amount of salary and bonus in proportion to total 
compensation. 

Instructions to Item 402(e)(1). 

1. The disclosure required by paragraph (e)(1)(ii) of this Item would not apply to any repricing 
that occurs through a pre-existing formula or mechanism in the plan or award that results in the 
periodic adjustment of the option or SAR exercise or base price, an antidilution provision in a plan 
or award, or a recapitalization or similar transaction equally affecting all holders of the class of 
securities underlying the options or SARs. 

2. Instructions 4 and 5 to Item 402(b) apply regarding disclosure pursuant to paragraph (e)(1) of 
this Item of target levels with respect to specific quantitative or qualitative performance-related 
factors considered by the compensation committee or the board of directors, or any other factors or 
criteria involving confidential trade secrets or confidential commercial or financial information, 
the disclosure of which would result in competitive harm for the registrant.
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Adopting Release Excerpts 

Excerpts from the adopting releases include: 

 As we noted in the Proposing Release, by more clearly organizing the compensation tables to 
explain how the elements relate to each other, we may in some situations be requiring 
disclosure of both amounts earned (or potentially earned) and amounts subsequently paid out. 
This approach raises the possible perception of “double counting” some elements of 
compensation in multiple tables. However, a particular item of compensation only appears 
once in the Summary Compensation Table. In order to explain the item of compensation, it 
may also appear in one or more of the other tables. We believe the possible perception of 
double disclosure is outweighed by the clearer and more complete picture the disclosure in the 
additional tables will provide to investors. We strongly encourage companies to use the 
narrative following the tables (and where appropriate the Compensation Discussion and 
Analysis) to explain how disclosures relate to each other in their particular circumstances. 

 We are modifying the Summary Compensation Table to provide a clearer picture of total 
compensation. As we proposed, we are requiring that all compensation be disclosed in dollars 
and that a total of all compensation be provided.  The new “Total” column aggregates the total 
dollar value of each form of compensation quantified in the other columns (revised columns 
(c) through (i)). This column responds to concerns that investors, analysts and other users of 
Item 402 disclosure have not been able to compute aggregate amounts of compensation using 
the disclosure in the table as specified prior to these amendments in a manner that was accurate 
or comparable across years or companies. 

 As we proposed, compensation that is earned, but for which payment will be deferred, must be 
included in the salary, bonus or other column, as appropriate. A new instruction, applicable to 
the entire Summary Compensation Table, provides that if receipt of any amount of 
compensation is currently payable but has been deferred for any reason, the amount so 
deferred must be included in the appropriate column. This treatment is no longer limited to 
salary and bonus, as it was prior to these amendments, and under the amended rules this 
treatment applies regardless of the reason for the deferral. 

 As proposed and adopted, the Stock Awards column (column (e)) discloses stock-related 
awards that derive their value from the company’s equity securities or permit settlement by 
issuance of the company’s equity securities and, as we have clarified, are thus within the scope 
of [FASB Accounting Standards Codification Topic 718 (“FASB ASC 718”)] for financial 
reporting, such as restricted stock, restricted stock units, phantom stock, phantom stock units, 
common stock equivalent units or other similar instruments that do not have option-like 
features.  Stock awards granted pursuant to an equity incentive plan are also included in this 
column to ensure consistent reporting of stock awards and to ensure their inclusion in the 
revised Summary Compensation Table. 

 After considering the comments received, we are adopting the proposed amendments to revise 
Summary Compensation Table and Director Compensation Table disclosure of stock awards 
and option awards to require disclosure of the aggregate grant date fair value of awards 
computed in accordance with FASB ASC Topic 718, with a special instruction for awards 
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subject to performance conditions as described below. We agree with commenters that 
aggregate grant date fair value disclosure better reflects the compensation committee's decision 
with regard to stock and option awards. We remain of the view that it is more meaningful to 
shareholders if company compensation decisions–including decisions to grant large “one time” 
multi-year awards–cause the named executive officers to change. In circumstances where such 
a large “new hire” or “retention” grant results in the omission from the Summary 
Compensation Table of another executive officer whose compensation otherwise would have 
been subject to reporting, the company can consider including compensation disclosure for 
that executive officer to supplement the required disclosures. 

 We are persuaded that the value of performance awards reported in the Summary 
Compensation Table, Grants of Plan-Based Awards Table and Director Compensation Table 
should be computed based upon the probable outcome of the performance condition(s) as of 
the grant date because that value better reflects how compensation committees take 
performance- contingent vesting conditions into account in granting such awards. We are 
adopting new Instructions to these tables to clarify that this amount will be consistent with the 
grant date estimate of compensation cost to be recognized over the service period, excluding 
the effect of forfeitures. To provide investors additional information about an award’s potential 
maximum value subject to changes in performance outcome, we will also require in the 
Summary Compensation Table and Director Compensation Table footnote disclosure of the 
maximum value assuming the highest level of performance conditions is probable. Such 
footnote disclosure will permit investors to understand an award’s maximum value without 
raising the concerns associated with requiring its tabular disclosure. 

 We are requiring disclosure of awards granted during the year, as proposed. A number of 
commenters responded to our request for comment by indicating that they would prefer 
disclosure of the aggregate grant date fair value of equity awards granted for services in the 
relevant fiscal year, even if granted after fiscal year end, rather than awards granted during the 
relevant fiscal year, as proposed. Other commenters expressed concern that revising the 
proposal in this way would result in a lack of uniformity that would confuse investors, would 
be inconsistent with the FASB ASC Topic 718 grant date, and could invite manipulated 
reporting. We recognize that a “performance year” standard for reporting equity awards in 
securities in the relevant fiscal year may sometimes better align compensation disclosure with 
compensation decision making, and may be more consistent with Summary Compensation 
Table salary and bonus disclosure. However, because it appears that multiple subjective 
factors, which could vary significantly from company to company, influence equity awards 
granted after fiscal year end, we are concerned that changing the approach to reporting could 
result in inconsistencies that would erode comparability. One commenter noted that many 
companies make equity awards after the end of the fiscal year based on executive performance 
during the last completed fiscal year, but determining whether an equity award was granted 
primarily for services performed during the last completed fiscal year can be a highly 
subjective determination and the factors that influence the decision of when to report an equity 
award may vary significantly from company to company. Companies should continue to 
analyze in CD&A their decisions to grant post-fiscal year end equity awards where those 
decisions could affect a fair understanding of named executive officers’ compensation for the 
last fiscal year, and consider including supplemental tabular disclosure where it facilitates 
understanding the CD&A. 
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 We also revise the instruction to the Summary Compensation Table Salary and Bonus columns 
regarding salary or bonus forgone at the election of a named executive officer in favor of 
receiving a non-cash form of compensation. Reporting such forgone amounts in the Stock 
Awards or Option Awards columns after salary or bonus is earned is inconsistent with the 
original terms of the award that would have compensated the named executive officer in cash. 
Accordingly, the revised instruction requires the forgone amount to be reported in the Salary 
or Bonus column, with footnote disclosure of the receipt of non-cash compensation that refers 
to the Grants of Plan-Based Awards Table where the stock, option or non-equity incentive plan 
award elected is reported. 

 The Non-Equity Incentive Plan Compensation column (column (g)) will report, as proposed, 
the dollar value of all amounts earned during the fiscal year pursuant to nonequity incentive 
plans. This column includes all other incentive plan awards not included in the stock awards 
and option awards columns. 

 Compensation awarded under an incentive plan that is not within the scope of [FASB ASC 
718] will be disclosed in the Summary Compensation Table in the year when the relevant 
specified performance criteria under the plan are satisfied and the compensation earned, 
whether or not payment is actually made to the named executive officer in that year. 

 The grant of an award under a non-equity incentive plan will be disclosed in the 
supplemental Grants of Plan-Based Awards Table in the year of grant, which may be some 
year prior to the year in which compensation under the non-equity incentive plan is 
reported in the Summary Compensation Table. 

 Once the disclosure has been provided in the Summary Compensation Table when the 
specified performance criteria have been satisfied and the compensation earned, and the 
grant of the award has been disclosed in the Grants of Plan-Based Awards Table, no 
further disclosure will be specifically required when payment is actually made to the 
named executive officer. 

 Some commenters objected to Summary Compensation Table reporting of awards for 
which the relevant performance condition has been satisfied that remain subject to 
forfeiture conditions (such as conditions requiring continued service or conditions that 
provide for forfeiture based on future company performance). We continue to believe that 
satisfaction of the relevant performance condition (including an interim performance 
condition in a long term plan) is the event that is material to investors for Summary 
Compensation Table reporting purposes. We encourage companies to use the related 
narrative section to disclose material features that are not reflected in the tabular disclosure 
including, for example, subsequent forfeitures of amounts reported in the table with respect 
to previous fiscal years. 

 As proposed and adopted, the amendments define an “incentive plan” as any plan providing 
compensation intended to serve as incentive for performance to occur over a specified period. 
The related definition of “incentive plan award” as an award provided under an incentive plan 
is also adopted as proposed. 
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 Noting that companies formerly reported as “bonuses” awards that would be short-term 
incentive plan awards under this definition, commenters requested guidance as to what 
distinguishes items reportable as non-equity incentive plan compensation from those 
reportable as bonuses under the amended rules. An award would be considered “intended 
to serve as an incentive for performance to occur over a specified period” if the outcome 
with respect to the relevant performance target is substantially uncertain at the time the 
performance target is established and the target is communicated to the executive. 
Compensation pursuant to such a non-equity award would be reported in the Summary 
Compensation Table as non-equity incentive plan compensation and the grant of the award 
would be reported as a non-equity incentive plan award in the Grants of Plan-Based 
Awards Table. In contrast, a cash award based on satisfaction of a performance target that 
was not pre-established and communicated, or the outcome of which is not substantially 
uncertain, would be reportable in the Summary Compensation Table as a bonus. 

 We confirm that disclosure of all compensation is clearly required under the rules.  

 The only exception, as discussed below, is for perquisites and personal benefits if they 
aggregate less than $10,000 for a named executive officer. The 1992 Release, at Section 
II.A.4., also noted “the revised item includes an express statement that it requires 
disclosure of all compensation to the named executive officers and directors for services 
rendered in all capacities to the registrant and its subsidiaries.” See also Item 402(a)(2) as 
stated prior to these amendments. Further, as described above, Summary Compensation 
Table disclosure of nonqualified deferred compensation earnings is limited to the above-
market or preferential portion of earnings. As was previously the case before these 
amendments, companies may omit information regarding group life, health, hospitalization 
and medical reimbursement plans that do not discriminate in scope, terms or operation in 
favor of executive officers or directors of the company and that are available generally to 
all salaried employees. See Item 402(a)(6)(ii). 

 Where perquisites are subject to identification, they must be described in a manner that 
identifies the particular nature of the benefit received. For example, it is not sufficient to 
characterize generally as “travel and entertainment” different company-financed benefits, such 
as clothing, jewelry, artwork, theater tickets and housekeeping services. 

 As was formerly the case, tax “gross-ups” or other reimbursement of taxes owed with respect 
to any compensation, including but not limited to perquisites and other personal benefits, must 
be separately quantified and identified in the tax reimbursement category described below, 
even if the associated perquisites or other personal benefits are eligible for exclusion or would 
not require identification or footnote quantification under the rule. 

 In response to commenters’ concerns about double counting pension benefits, we have not 
retained the aspect of proposed Instruction 2 to this column that would have required 
disclosure of pension benefits paid to the named executive officer during the period covered by 
the table. As adopted, an instruction provides that benefits paid pursuant to defined benefit and 
actuarial plans are not reportable as All Other Compensation unless accelerated pursuant to a 
change in control. Similarly, distributions of nonqualified deferred compensation are not 
reportable as All Other Compensation. 
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 Unlike the Compensation Discussion and Analysis, which focuses on broader topics regarding 
the objectives and implementation of executive compensation policies, the narrative 
disclosures following the Summary Compensation Table and other tables focus on and provide 
specific context to the quantitative disclosure in the tables. For example, narrative disclosure 
following a table might explain material aspects of a plan that are not evident from the 
quantitative tabular disclosure and are not addressed in the Compensation Discussion and 
Analysis. 

Practice Pointers 

NEO Determination 

 See Part C. Determination of Named Executive Officers for information concerning how the 
named executive officers are determined. 

All Compensation Covered 

 Other than a few very narrowly defined exceptions specifically discussed in the adopting 
release (e.g., perquisites for a named executive officer below $10,000 in total value and 
benefits under non-discriminatory group life, health, hospitalization and medical 
reimbursement plans), the Summary Compensation Table is required to disclose all elements 
of compensation. 

 See John W. White, Principles Matter, Address at the Practicing Law Institute Conference 
(September 6, 2006), a copy of which is located at Appendix B-VI. 

 See Part B.  The New Rules. 

Report Salary or Bonus Not Determined as of Proxy Statement Date on Form 8-K 

 If a named executive officer’s salary or bonus was not determinable when the registrant filed 
its proxy statement (or Form 10-K), when such officer’s salary or bonus becomes determinable 
the registrant must file a Form 8-K disclosing under Item 5.02(e) the amount awarded as salary 
or bonus. 

 See Part S. Amendments to Form 8-K. 

Report Deferred Compensation 

 Compensation that is earned during a fiscal year is reportable in the Summary Compensation 
Table for the year earned, even if deferred. 

Do Not Report Compensation for Years Prior to NEO Status 

 If a named executive officer was not a named executive officer in a prior fiscal year, 
compensation information for such prior fiscal year is not required to be included in the 
Summary Compensation Table. 
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 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Question 119.01. 

Distinction Between Bonus and Non-Equity Incentive Plan Compensation 

 The Summary Compensation Table distinguishes between bonus (reported in column (d)) and 
non-equity incentive plan compensation (reported in column (g)).  In general, annual cash 
awards that are based on the achievement of pre-determined performance goals must now be 
reported in the Summary Compensation Table as non-equity incentive plan compensation for 
the year earned and in the Grants of Plan Based Awards table as of the date of grant.  
Guaranteed or discretionary cash bonuses must be reported in the bonus column of the 
Summary Compensation Table for the year earned. 

 See adopting release (excerpted above) for a discussion of how to distinguish between a 
bonus and a non-equity incentive plan award. 

 See also Part D. Definitions.  

Distinction Between Stock Awards and Option Awards 

 The Summary Compensation Table distinguishes between stock awards (reported in column 
(e)) and option awards (reported in column (f)). 

 See Part D. Definitions. 

Report Stock and Option Awards in Dollars Based on Grant Date Fair Value 

 The rule changes adopted by the SEC in December 2009 (the “Amendments”) changed the 
way compensation related to stock options, restricted stock and other equity grants is reported 
in the Summary Compensation Table.  Equity awards must now be reflected in the year 
awarded based on their full aggregate grant date fair value computed in accordance with FASB 
Accounting Standards Codification Topic 718 (“FASB ASC 718”), rather than based on the 
expense attributable to them in the applicable fiscal year. 

 Also, the Amendments require that the value of performance-based awards be based on the 
“probable outcome of such conditions(s).”  Footnote disclosure is required to show the 
value of the performance-based award assuming that the highest level of performance will 
be achieved if an amount less than the maximum was included in the table. 

 This new manner of disclosure applies to all disclosures made after December 20, 2009 
and will be required for awards made in prior years.  That is, amounts in the Summary 
Compensation Table will need to be recomputed for prior years, but the recomputations are 
for informational purposes only and do not require the company to change the individuals 
reported as its named executive officers for any preceding year or amend any earlier filing. 

 The grant date fair value amounts included in the Summary Compensation Table will also 
appear, on a grant-by-grant basis, in the Grant of Plan Based Awards table. 
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 Amounts are included in the Summary Compensation Table in the year of grant, even if 
the equity award was part of annual compensation awarded for performance in the year 
prior to grant (a common practice at many companies).  The timing of reporting grant date 
values for equity awards thus differs from cash incentive awards, which are reported for 
the year earned, even if the award is not determined until the following year (as is typical).  
Consequently, the Summary Compensation Table may not accurately reflect compensation 
decisions made for the year.  For example, if a large cash incentive award and equity award 
are granted in early 2009 based on 2008 performance, the cash award will appear in the 
2008 row of the Summary Compensation Table but the grant date fair value of the equity 
award will be included in the 2009 row. In this case, supplemental disclosure in the CD&A 
should be considered. 

Reporting Equity Taken in Lieu of Salary or Bonus 

 Generally companies are to include in the Salary column or the Bonus column any amount of 
salary or bonus forgone at the election of a named executive officer under which stock, equity-
based, or other forms of non-cash compensation have been received instead by the named 
executive officer.  Any equity or other non-cash award accepted in lieu of salary or bonus 
should be reported in the Grants of Plan-Based Awards Table and the Summary Compensation 
Table should include footnote disclosure regarding the receipt of non-cash compensation in 
lieu of salary or bonus that refers to the Grants of Plan-Based Awards Table where the award 
is reported. 

 However, if the amount of salary or bonus foregone at the election of the named executive 
officer was less than the value of the equity-based compensation received, the incremental 
value of an equity award would be reported in the Stock Awards or Option Awards columns.  
If the agreement pursuant to which the named executive officer had the option to elect 
settlement in stock or equity-based compensation was within the scope of FASB ASC 718 
(e.g., the right to stock settlement is embedded in the terms of the award) the award would be 
reported in the Stock Awards or Option Awards columns.  

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Question 119.03. 

Earnings on Equity Awards 

 The right to receive dividends or other earnings on equity awards is generally factored into the 
grant date fair value of the awards computed under FASB ASC 718, and therefore included in 
the FASB ASC 718 expense.  As a result, in most circumstances, dividends or other earnings 
on equity awards are not required to be reported in the Summary Compensation Table.  
However, in cases where the right to receive dividends is not factored into the grant date fair 
value of an equity award, any earnings on such award must be reported in the All Other 
Compensation column of the Summary Compensation Table. 

Change in Pension Value “No Negative Number” Rule 

 Where the amount of the change in the actuarial present value of the accumulated pension 
benefit is negative, the amount should be disclosed by footnote but should not be reflected in 
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the sum reported in the Change in Pension Value and Nonqualified Deferred Compensation 
Earnings column. However, when a company aggregates all of the decreases and increases in 
the value of a named executive officer’s individual pension plans, a company may subtract 
negative values when aggregating the changes in the actuarial present values of the 
accumulated benefits under the plans, and apply the “no negative number” rule for the final 
number after aggregating all plans. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Question 119.06. 

Treat a Pension Plan Distribution as an Increase in Pension Value 

 An in-service pension plan distribution should be treated as an increase in pension value in the 
Change in Pension Value and Nonqualified Deferred Compensation Earnings column of the 
Summary Compensation Table. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Interpretive Responses Regarding Particular Situations, Section 219, Item 219.04. 

Use of Supplemental Table to Report Elements of “All Other Compensation” 

 If the “All Other Compensation” provided to the executive officers is comprised of a number 
of different items, companies may want to disclose the items in a separate table accompanying 
the Summary Compensation Table. 

 See Appendix F-I. Sample Table Disclosing Components of All Other Compensation. 

 See also Part R. Plain English Requirement. 

Disclosure of Accrued Severance 

 The amount accrued to a named executive officer in connection with termination of such 
executive officer’s employment or a change in control is reportable in the “All Other 
Compensation” column.  An amount is accrued, and thus reportable, if the named executive 
officer’s performance necessary to earn the amount is complete.  

 For example, if the named executive officer has completed all performance to earn an 
amount, but payment is subject to a six-month deferral in order to comply with Internal 
Revenue Code Section 409A, the amount would be an accrued amount required to be 
disclosed.  

 In contrast, if an amount will be payable two years after termination if the named executive 
officer cooperates with (or complies with a covenant not to compete with) the company 
during that period, the amount is not reportable because the executive officer’s 
performance is still necessary for the payment to become due. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Question 119.13. 
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Perquisites 

 For information regarding the disclosure of perquisites and personal benefits in the Summary 
Compensation Table, see Part G Perquisites. 

Narrative Disclosure 

 Per Item 402(e) of Regulation S-K, the Summary Compensation Table and Grants of Plan-
Based Awards tables are required to be accompanied by a narrative discussion describing any 
material factors necessary to an understanding of the information disclosed in the table.  
Examples would include a discussion of: 

 the material terms of employment agreements; and 

 the material terms of equity and non-equity incentive plan awards, including a description 
of the vesting schedules and formulas for determining the amounts payable. 

 As with CD&A, performance targets are not required to be disclosed if such targets 
qualify for non-disclosure under the SEC’s existing standards for confidential 
treatment requests.  For additional information see Part E. Compensation Discussion 
and Analysis, “Potential Disclosure of Performance Targets.” 

 Using this narrative text to describe the material terms of agreements/awards can help 
“unclutter” the CD&A; the CD&A should focus on a crisp analysis of the reasons for 
the agreements/awards without getting bogged down on the details of the 
agreements/awards. 

 In addition, companies should consider explaining the amount of salary and bonus paid to 
named executive officers in proportion to total compensation if other items of compensation 
significantly influenced the determination of the named executive officers salary and bonus.  

 As discussed in the adopting release, to avoid “double counting” in light of the fact that some 
items disclosed in the Summary Compensation Table are also disclosed in other required 
tables, companies should use the narrative following the tables to explain how disclosures 
relate to each other in their particular circumstances. 

Smaller Reporting Companies 

 A registrant that qualifies as a “smaller reporting company” may provide the scaled disclosure 
called for by paragraph (n) of Item 402 instead of paragraphs (c) of such Item. 

 See Part T. Smaller Reporting Companies. 
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G. PERQUISITES

Rules

The rules specifically require disclosure of perquisites and personal benefits for both named
executive officers and directors.

• See Item 402(c)(2)(ix)(A) requiring perquisite disclosure in the Summary Compensation
Table.

− See Part F. Summary Compensation Table.

• See Item 402(j)(1) requiring disclosure of perquisites payable to named executive officers
upon termination or change-in-control.

− See Part M. Potential Payments Upon Termination or Change-in-Control.

•  See Item 402(k)(2)(vii)(A) requiring perquisite disclosure in the Director Compensation
Table.

− See Part N. Director Compensation Table.

Adopting Release

The rules do not define “perquisites and personal benefits.”  However, the adopting release
contains the following interpretive guidance regarding how to determine whether an item is a
perquisite:

• We continue to believe that it is not appropriate for Item 402 to define perquisites or personal
benefits, given that different forms of these items continue to develop, and thus a definition
would become outdated. As stated in the Proposing Release, we are concerned that sole
reliance on a bright line definition in our rules might provide an incentive to characterize
perquisites or personal benefits in ways that would attempt to circumvent the bright lines.

• Among the factors to be considered in determining whether an item is a perquisite or other
personal benefit are the following:

− An item is not a perquisite or personal benefit if it is integrally and directly related to the
performance of the executive’s duties.

− Otherwise, an item is a perquisite or personal benefit if it confers a direct or indirect
benefit that has a personal aspect, without regard to whether it may be provided for some
business reason or for the convenience of the company, unless it is generally available on
a non-discriminatory basis to all employees.

• We believe the way to approach this is by initially evaluating the first prong of the analysis.
If an item is integrally and directly related to the performance of the executive’s duties, that
is the end of the analysis – the item is not a perquisite or personal benefit and no
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compensation disclosure is required. Moreover, if an item is integrally and directly related to
the performance of an executive’s duties under this analysis, there is no requirement to
disclose any incremental cost over a less expensive alternative. For example, with respect to
business travel, it is not necessary to disclose the cost differential between renting a mid-
sized car over a compact car.

• Because of the integral and direct connection to job performance, the elements of the second
part of the analysis (e.g., whether there is also a personal benefit or whether the item is
generally available to other employees) are irrelevant. An example of such an item could be a
“Blackberry” or a laptop computer if the company believes it is an integral part of the
executive’s duties to be accessible by e-mail to the executive’s colleagues and clients when
out of the office. Just as these devices represent advances over earlier technology (such as
voicemail), we expect that as new technology facilitates the extent to which work is
conducted outside the office, additional devices may be developed that will fall into this
category.

• The concept of a benefit that is “integrally and directly related” to job performance is a
narrow one. The analysis draws a critical distinction between an item that a company
provides because the executive needs it to do the job, making it integrally and directly related
to the performance of duties, and an item provided for some other reason, even where that
other reason can involve both company benefit and personal benefit. Some commenters
objected that “integrally and directly related” is too narrow a standard, suggesting that other
business reasons for providing an item should not be disregarded in determining whether an
item is a perquisite. We do not adopt this suggested approach. As we stated in the Proposing
Release, the fact that the company has determined that an expense is an “ordinary” or
“necessary” business expense for tax or other purposes or that an expense is for the benefit or
convenience of the company is not responsive to the inquiry as to whether the expense
provides a perquisite or other personal benefit for disclosure purposes. Whether the company
should pay for an expense or it is deductible for tax purposes relates principally to questions
of state law regarding use of corporate assets and of tax law; our disclosure requirements are
triggered by different and broader concepts.

• As we noted in the Proposing Release, business purpose or convenience does not affect the
characterization of an item as a perquisite or personal benefit where it is not integrally and
directly related to the performance by the executive of his or her job. Therefore, for example,
a company’s decision to provide an item of personal benefit for security purposes does not
affect its characterization as a perquisite or personal benefit. A company policy that for
security purposes an executive (or an executive and his or her family) must use company
aircraft or other company means of travel for personal travel, or must use company or
company-provided property for vacations, does not affect the conclusion that the item
provided is a perquisite or personal benefit.

• If an item is not integrally and directly related to the performance of the executive’s duties,
the second step of the analysis comes into play. Does the item confer a direct or indirect
benefit that has a personal aspect (without regard to whether it may be provided for some
business reason or for the convenience of the company)? If so, is it generally available on a
non-discriminatory basis to all employees? For example, a company’s provision of helicopter
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service for an executive to commute to work from home is not integrally and directly related
to job performance (although it would benefit the company by getting the executive to work
faster), clearly bestows a benefit that has a personal aspect, and is not generally available to
all employees on a non-discriminatory basis. As we have noted, business purpose or
convenience does not affect the characterization of an item as a perquisite or personal benefit
where it is not integrally and directly related to the performance by the executive of his or her
job.

• A company may reasonably conclude that an item is generally available to all employees on
a non-discriminatory basis if it is available to those employees to whom it lawfully may be
provided. For this purpose, a company may recognize jurisdictionally based legal restrictions
(such as for foreign employees) or the employees’ “accredited investor” status. In contrast,
merely providing a benefit consistent with its availability to employees in the same job
category or at the same pay scale does not establish that it is generally available on a non-
discriminatory basis to all employees.

• Applying the concepts that we outline above, examples of items requiring disclosure as
perquisites or personal benefits under Item 402 include, but are not limited to: club
memberships not used exclusively for business entertainment purposes, personal financial or
tax advice, personal travel using vehicles owned or leased by the company, personal travel
otherwise financed by the company, personal use of other property owned or leased by the
company, housing and other living expenses (including but not limited to relocation
assistance and payments for the executive or director to stay at his or her personal residence),
security provided at a personal residence or during personal travel, commuting expenses
(whether or not for the company’s convenience or benefit), and discounts on the company’s
products or services not generally available to employees on a non-discriminatory basis.

• Beyond the examples provided, we assume that companies and their advisors, who are more
familiar with the detailed facts of a particular situation and who are responsible for providing
materially accurate and complete disclosure satisfying our requirements, can apply the two-
step analysis to assess whether particular arrangements require disclosure as perquisites or
personal benefits. In light of the importance of the subject to many investors, all participants
should approach the subject of perquisites and personal benefits thoughtfully.

Practice Pointers

Disclosure of Perquisites in Summary Compensation Table

• Perquisites and personal benefits must be included in the All Other Compensation columns
of the Summary Compensation Table and Director Compensation Table, as applicable.

− Perquisites and personal benefits for a named executive officer or director may be
excluded if the total value of perquisites and personal benefits for such individual is less
than $10,000.
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− If the total value of all perquisites and personal benefits is $10,000 or more for a named
executive officer or director, then each perquisite or personal benefit provided to such
individual must be identified by type in a footnote.

 Note that this may require disclosure of some perquisites even if the incremental cost
of the perquisites is zero.

− If the total value of a particular perquisite or personal benefit exceeds the greater of
$25,000 or 10% of the total value of all perquisites and personal benefits for a named
executive officer or director, then such perquisite or personal benefit must also be
quantified in a footnote.

Disclosure Based on Incremental Cost

• The rules continue to require that perquisites be measured based on their incremental cost
and now require companies to disclose, for each perquisite or personal benefit that is required
to be quantified in a footnote, the methodology used in determining incremental cost.

− Of particular note in this regard, in the adopting release the SEC reaffirmed its position
that the incremental cost of perquisites, including corporate aircraft, is not linked to any
rates used for tax purposes (such as SIFL).

− If a perquisite or other personal benefit has no aggregate incremental cost, it must still be
separately identified by type if the total amount of perquisites provided to the individual
exceeds $10,000. Any item for which an executive officer has actually fully reimbursed
the company for its total cost should not be considered a perquisite or other personal
benefit and therefore need not be separately identified by type. In this regard, for
example, an executive officer would have “fully reimbursed” the company for a meal at a
country club if she reimbursed not only the cost of the meal, but also a proportional
amount of the country club dues paid by the company.

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding
Regulation S-K, Question 119.07.

Description of Perquisites

• Companies must carefully craft their disclosure related to perquisites, paying special
attention to the description of individual perquisites to ensure that each item is described in a
manner that adequately conveys the benefit received (i.e., companies should avoid overly
broad titles and descriptions for perquisites).

Controls and Procedures

• Companies should confirm that they have adequate controls and procedures in place to
identify perquisites under the new rules, given the new guidance regarding the identification
of perquisites and the reduction in the threshold in aggregate value requiring disclosure from
$50,000 to $10,000.
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− Further, companies may wish to revise their D&O questionnaires to include questions to
specifically elicit information related to perquisites; it may also be helpful for companies
to list in their questionnaires examples of what is and is not a perquisite.

Perk Determination Flow Chart

• See Appendix G-I. Perk Determination Flow Chart.
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H. GRANTS OF PLAN-BASED AWARDS TABLE 

The rules require the inclusion of a grants of plan-based awards table in the annual proxy 
statement. Additionally, the rules require narrative disclosure to accompany the table. 

Rules 

The grants of plan-based awards table requirement is located in Item 402(d) of Regulation S-K. 

Note, however, a registrant that qualifies as a “smaller reporting company” is not required to 
prepare a grants of plan-based awards table. 

 See Part T. Smaller Reporting Companies. 

Item 402(d) of Regulation S-K reads as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(d) Grants of plan-based awards table. (1) Provide the information specified in paragraph (d)(2) 
of this Item, concerning each grant of an award made to a named executive officer in the last 
completed fiscal year under any plan, including awards that subsequently have been 
transferred, in the following tabular format: 

Estimated Future Payouts 
Under Non-Equity Incentive 

Plan Awards

Estimated Future Payouts 
Under Equity Incentive Plan 

Awards
Name Grant 

Date
Threshold 

($)
Target 

($)
Maximum 

($)
Threshold 

(#)
Target 

(#)
Maximum 

(#)

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j) (k) (l)

PEO

PFO

A

B

C

All 
Other 
Stock 

Awards: 
Number 
of Shares 
of Stock 

or 
Units(#)

Exercise 
or Base 
Price of 
Option 
Awards 
($/Sh)

Grant 
Date 
Fair 

Value of 
Stock 
and 

Option 
Awards 

($)

All 
Other 
Option 

Awards: 
Number 
of Securi-

ties 
Under- 
lying 

Options 
(#)

 

(2) The Table shall include: 

(i) The name of the named executive officer (column (a)); 



K&L GATES LLP H-2 

(ii) The grant date for equity-based awards reported in the table (column (b)). If such 
grant date is different than the date on which the compensation committee (or a 
committee of the board of directors performing a similar function or the full board 
of directors) takes action or is deemed to take action to grant such awards, a 
separate, adjoining column shall be added between columns (b) and (c) showing 
such date; 

(iii) The dollar value of the estimated future payout upon satisfaction of the conditions 
in question under non-equity incentive plan awards granted in the fiscal year, or the 
applicable range of estimated payouts denominated in dollars (threshold, target and 
maximum amount) (columns (c) through (e)); 

(iv) The number of shares of stock, or the number of shares underlying options to be 
paid out or vested upon satisfaction of the conditions in question under equity 
incentive plan awards granted in the fiscal year, or the applicable range of 
estimated payouts denominated in the number of shares of stock, or the number of 
shares underlying options under the award (threshold, target and maximum 
amount) (columns (f) through (h)); 

(v) The number of shares of stock granted in the fiscal year that are not required to be 
disclosed in columns (f) through (h) (column (i)); 

(vi) The number of securities underlying options granted in the fiscal year that are not 
required to be disclosed in columns (f) through (h) (column (j));  

(vii) The per-share exercise or base price of the options granted in the fiscal year 
(column (k)).  If such exercise or base price is less than the closing market price of 
the underlying security on the date of the grant, a separate, adjoining column 
showing the closing market price on the date of the grant shall be added after 
column (k); and 

(viii) The grant date fair value of each equity award computed in accordance with FASB 
ASC Topic 718 (column (l)). If at any time during the last completed fiscal year, 
the registrant has adjusted or amended the exercise or base price of options, SARs 
or similar option-like instruments previously awarded to a named executive officer, 
whether through amendment, cancellation or replacement grants, or any other 
means (‘‘repriced’’), or otherwise has materially modified such awards, the 
incremental fair value, computed as of the repricing or modification date in 
accordance with FASB ASC Topic 718, with respect to that repriced or modified 
award, shall be reported. 

Instructions to Item 402(d). 

1. Disclosure on a separate line shall be provided in the Table for each grant of an award made 
to a named executive officer during the fiscal year.  If grants of awards were made to a named 
executive officer during the fiscal year under more than one plan, identify the particular plan 
under which each such grant was made. 
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2. For grants of incentive plan awards, provide the information called for by columns (c), (d) 
and (e), or (f), (g) and (h), as applicable.  For columns (c) and (f), threshold refers to the 
minimum amount payable for a certain level of performance under the plan.  For columns (d) 
and (g), target refers to the amount payable if the specified performance target (s) are reached.  
For columns (e) and (h), maximum refers to the maximum payout possible under the plan.  If the 
award provides only for a single estimated payout, that amount must be reported as the target in 
columns (d) and (g).  In columns (d) and (g), registrants must provide a representative amount 
based on the previous fiscal year’s performance if the target amount is not determinable. 

3. In determining if the exercise or base price of an option is less than the closing market price 
of the underlying security on the date of the grant, the registrant may use either the closing 
market price as specified in paragraph (a)(6)(v) of this Item, or if no market exists, any other 
formula prescribed for the security.  Whenever the exercise or base price reported in column (k) 
is not the closing market price, describe the methodology for determining the exercise or base 
price either by a footnote or accompanying textual narrative. 

4. A tandem grant of two instruments, only one of which is granted under an incentive plan, 
such as an option granted in tandem with a performance share, need be reported only in column 
(i) or (j), as applicable.  For example, an option granted in tandem with a performance share 
would be reported only as an option grant in column (j), with the tandem feature noted either by 
a footnote or accompanying textual narrative. 

5. Disclose the dollar amount of consideration, if any, paid by the executive officer for the 
award in a footnote to the appropriate column. 

6. If non-equity incentive plan awards are denominated in units or other rights, a separate, 
adjoining column between columns (b) and (c) shall be added quantifying the units or other 
rights awarded. 

7. Options, SARs and similar option-like instruments granted in connection with a repricing 
transaction or other material modification shall be reported in this Table. However, the 
disclosure required by this Table does not apply to any repricing that occurs through a pre-
existing formula or mechanism in the plan or award that results in the periodic adjustment of the 
option or SAR exercise or base price, an antidilution provision in a plan or award, or a 
recapitalization or similar transaction equally affecting all holders of the class of securities 
underlying the options or SARs. 

8. For any equity awards that are subject to performance conditions, report in column (l) the 
value at the grant date based upon the probable outcome of such conditions. This amount should 
be consistent with the estimate of aggregate compensation cost to be recognized over the service 
period determined as of the grant date under FASB ASC Topic 718, excluding the effect of 
estimated forfeitures. 

The requirement to provide narrative disclosure accompanying the grants of plan-based awards 
table requirement is located in Item 402(e)(1) of Regulation S-K which reads as follows: 
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Regulation S-K, Item 402 (Executive Compensation). 

(e) Narrative disclosure to summary compensation table and grants of plan-based awards table. 

(1) Provide a narrative description of any material factors necessary to an understanding of 
the information disclosed in the tables required by paragraphs (c) and (d) of this Item. 
Examples of such factors may include, in given cases, among other things: 

(i) The material terms of each named executive officer’s employment agreement or 
arrangement, whether written or unwritten; 

(ii) If at any time during the last fiscal year, any outstanding option or other equity-
based award was repriced or otherwise materially modified (such as by extension of 
exercise periods, the change of vesting or forfeiture conditions, the change or 
elimination of applicable performance criteria, or the change of the bases upon 
which returns are determined), a description of each such repricing or other 
material modification; 

(iii) The material terms of any award reported in response to paragraph (d) of this Item, 
including a general description of the formula or criteria to be applied in 
determining the amounts payable, and the vesting schedule. For example, state 
where applicable that dividends will be paid on stock, and if so, the applicable 
dividend rate and whether that rate is preferential. Describe any performance-based 
conditions, and any other material conditions, that are applicable to the award. For 
purposes of the Table required by paragraph (d) of this Item and the narrative 
disclosure required by paragraph (e) of this Item, performance-based conditions 
include both performance conditions and market conditions, as those terms are 
defined in FASB ASC Topic 718; and 

(iv) An explanation of the amount of salary and bonus in proportion to total 
compensation. 

Instructions to Item 402(e)(1). 

1. The disclosure required by paragraph (e)(1)(ii) of this Item would not apply to any repricing 
that occurs through a pre-existing formula or mechanism in the plan or award that results in the 
periodic adjustment of the option or SAR exercise or base price, an antidilution provision in a 
plan or award, or a recapitalization or similar transaction equally affecting all holders of the class 
of securities underlying the options or SARs. 

2. Instructions 4 and 5 to Item 402(b) apply regarding disclosure pursuant to paragraph (e)(1) of 
this Item of target levels with respect to specific quantitative or qualitative performance-related 
factors considered by the compensation committee or the board of directors, or any other factors 
or criteria involving confidential trade secrets or confidential commercial or financial 
information, the disclosure of which would result in competitive harm for the registrant. 



 H-5 K&L GATES LLP 

 

Instruction to Item 402. 

Specify the applicable fiscal year in the title to each table required under this item which calls for 
disclosure as of or for a completed fiscal year. 
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Adopting Release Excerpts 

Excerpts from the adopting releases include: 

  As proposed, the Grants of All Other Equity Awards Table would have permitted 
aggregation of option grants with the same exercise or base price. We have not adopted such 
an instruction for this table, based on our belief that grant-by-grant disclosure is the most 
appropriate approach, particularly given our particular disclosure concerns regarding option 
grants. 

 The amendments revise the Grants of Plan-Based Awards Table to add column (l), showing 
the full grant date fair value of each equity award, computed in accordance with FASB ASC 
Topic 718. Presenting this information on a grant-by-grant basis is consistent with the 
presentation of other information in the Grants of Plan-Based Awards Table. This 
presentation should continue to provide investors a clear picture of the value of options when 
granted, including in-the-money awards. 

 The interim final rules further amend the Grants of Plan-Based Awards Table to include 
information concerning repriced or materially modified options, stock appreciation rights and 
similar option-like instruments, disclosing the incremental fair value, computed as of the 
repricing or modification date in accordance with FASB ASC Topic 718. Consistent with the 
presentation of other information in the Grants of Plan- Based Awards Table, this disclosure 
will be made on a grant-by-grant basis. 

 Consistent with FASB ASC Topic 718, this disclosure does not apply to any modification 
that equalizes the fair value of an award before and after the modification, such as a 
modification made pursuant to an antidilution provision that requires adjustment in the 
event of a recapitalization or similar transaction equally affecting all holders of the class 
of securities underlying the options or SARs. Similarly, this disclosure does not apply to 
a repricing that occurs through a pre-existing formula or mechanism in the terms of the 
plan or award that results in the periodic adjustment of the option or SAR exercise or 
base price, as the adjustment feature would have been reflected in the grant date fair 
value of the award. 

 Unlike the Compensation Discussion and Analysis, which focuses on broader topics 
regarding the objectives and implementation of executive compensation policies, the 
narrative disclosures following the Summary Compensation Table and other tables focus on 
and provide specific context to the quantitative disclosure in the tables. For example, 
narrative disclosure following a table might explain material aspects of a plan that are not 
evident from the quantitative tabular disclosure and are not addressed in the Compensation 
Discussion and Analysis. 

 Narrative text accompanying the tables will also describe, to the extent material and 
necessary to an understanding of the tabular disclosure, award terms relating to disclosure 
provided in the Grants of Plan-Based Awards Table. This could include, for example, a 
general description of the formula or criteria to be applied in determining the amounts 
payable, the vesting schedule, a description of the performance-based conditions and any 
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other material conditions applicable to the award, whether dividends or other amounts would 
be paid, the applicable rate and whether that rate is preferential. 

 We are persuaded that the value of performance awards reported in the Summary 
Compensation Table, Grants of Plan-Based Awards Table and Director Compensation Table 
should be computed based upon the probable outcome of the performance condition(s) as of 
the grant date because that value better reflects how compensation committees take 
performance-contingent vesting conditions into account in granting such awards. We are 
adopting new Instructions to these tables to clarify that this amount will be consistent with 
the grant date estimate of compensation cost to be recognized over the service period, 
excluding the effect of forfeitures. To provide investors additional information about an 
award’s potential maximum value subject to changes in performance outcome, we will also 
require in the Summary Compensation Table and Director Compensation Table footnote 
disclosure of the maximum value assuming the highest level of performance conditions is 
probable. Such footnote disclosure will permit investors to understand an award’s maximum 
value without raising the concerns associated with requiring its tabular disclosure. 

 

Practice Pointers 

Grant-by-Grant Disclosure 

 Grant-by-grant disclosure is required in the grants of plan-based awards table. 

"Non-Equity Incentive Plan" vs. "Equity Incentive Plan" 

 An equity incentive plan is an incentive plan or portion of an incentive plan under which 
awards are granted that fall within the scope of FASB ASC Topic 718. A non-equity 
incentive plan is an incentive plan or portion of an incentive plan that is not an equity 
incentive plan. 

 The scope of FASB ASC Topic 718 is broad and includes both stock and liability awards 
(as defined in FASB ASC Topic 718). 

 See Part D. Definitions. 

Potential Need to Add Column Regarding Grant Date 

 If the grant date of an award as determined in accordance with FASB ASC Topic 718 is 
different than the date the compensation committee takes action or is deemed to take action 
to grant such award, a separate column must be added to reflect such date. 

Potential Need to Add Column Disclosing Stock Price on Grant Date 

 Companies that determine the exercise price for options based on any method other than the 
closing market price of the underlying security on the date of the grant (e.g., the closing price 
of the underlying security on the date preceding the grant), will be required to include a 
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separate column in the table showing the closing market price on the date of grant if the 
exercise price is less than the closing market price of the underlying security on the date of 
grant. 

 Any such company will be required to indicate by footnote or narrative disclosure how 
the exercise price was determined. 

 To avoid having to make these disclosures, a company with a plan that sets the exercise 
price for options based on anything other than the closing price of the underlying security 
on the date of grant should consider amending the plan to use the closing price on the 
date of grant instead. 

Awards Payable in Stock But Denominated in Dollars 

If an equity incentive plan award is denominated in dollars, but payable in stock, the award 
should be disclosed in the Grants of Plan-Based Awards Table by including the dollar value and 
a footnote to explain that it will be paid out in stock in the form of whatever number of shares 
that amount translates into at the time of the payout.  In this limited circumstance, and if all the 
awards are structured in this manner, it is acceptable to change the captions for columns (f) 
through (g) to of the Grants of Plan-Based Awards Table to show “($)” instead of “(#).” 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation S-
K, Question 120.01. 

Reporting Annual Non-equity Incentive Plan Awards that Have Been Earned 

If all of a company’s non-equity incentive plan awards were made for annual plans, where the 
awards have already been earned and therefore disclosed in the Summary Compensation Table, 
the heading over columns (c), (d) and (e) of the Grants of Plan-Based Awards Table may be 
changed to “Estimated possible payouts under Non-equity incentive plan awards.” 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation S-
K, Question 120.02. 

No Need to Assume Arbitrary Thresholds or Maximums 

If plans do not include thresholds or maximums (or equivalent items), it is not necessary to 
include arbitrary sample threshold and maximum amounts. For example, for a non-equity 
incentive plan that does not specify threshold or maximum payout amounts (for example, a plan 
in which each unit entitles the executive to $1.00 of payment for each $.01 increase in earnings 
per share during the performance period), threshold and maximum levels need not be shown as 
“0” and “N/A” because the payouts theoretically may range from nothing to infinity. Rather, an 
appropriate footnote should state that there are no thresholds or maximums (or equivalent items). 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation S-
K, Interpretive Responses Regarding Particular Situations, Section 219, Item 220.02. 
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Value of Performance-Based Equity Awards 

 Note that although the value of performance-based equity awards presented in the Grants of 
Plan-Based Awards Table should be computed based on the probable outcome of the 
performance conditions as of the grant date, companies are required to make footnote 
disclosures in the Summary Compensation Table and Director Compensation Table of the 
maximum value assuming achievement of the highest level of performance conditions 

Narrative Disclosure 

 The Summary Compensation Table and Grants of Plan-Based Awards tables are required to 
be accompanied by a narrative discussion describing any material factors necessary to an 
understanding of the information disclosed in the table.  Examples would include a 
discussion of: 

 the material terms of employment agreements; and 

 the material terms of equity and non-equity incentive plan awards, including a description 
of the vesting schedules and formulas for determining the amounts payable. 

 As with CD&A, performance targets are not required to be disclosed if such targets 
qualify for non-disclosure under the SEC’s existing standards for confidential 
treatment requests.  For additional information see Part E. Compensation Discussion 
and Analysis, “Potential Disclosure of Performance Targets.” 

 In addition, companies should consider explaining the amount of salary and bonus paid to 
named executive officers in proportion to total compensation if other items of compensation 
significantly influenced the determination of the named executive officers salary and bonus.  

 As discussed in the adopting release, to avoid “double counting” in light of the fact that some 
items disclosed in the Summary Compensation Table are also disclosed in other required 
tables, companies should use the narrative following the tables to explain how disclosures 
relate to each other in their particular circumstances. 

Smaller Reporting Companies 

A registrant that qualifies as a “smaller reporting company” is not required to prepare a grants of 
plan-based awards table. 

 See Part T. Smaller Reporting Companies. 
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I. OUTSTANDING EQUITY AWARDS AT FISCAL YEAR-END TABLE 

The rules require the inclusion of an outstanding equity awards at fiscal year-end table in the 
annual proxy statement. 

Rules 

The outstanding equity awards at fiscal year-end table requirement is located in Item 402(f) of 
Regulation S-K which reads as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(f) Outstanding Equity Awards at Fiscal Year-End Table. (1) Provide the information specified 
in paragraph (f)(2) of this Item, concerning unexercised options; stock that has not vested; 
and equity incentive plan awards for each named executive officer outstanding as of the end 
of the registrant’s last completed fiscal year in the following tabular format: 

OUTSTANDING EQUITY AWARDS AT FISCAL YEAR-END

Name Number of 
Securities 

Underlying 
Unexercised 
Options (#) 
Exercisable 

Number of 
Securities 

Underlying 
Unexercised  
Options (#) 

Unexercisable 

Equity 
Incentive Plan 

Awards: 
Number of 
Securities 

Underlying 
Unexercised 
Unearned 

Options (#)

Option 
Exercise 
Price ($)

Option 
Expiratio

n Date

Number of 
Shares or 

Units of Stock 
That Have 

Not Vested (#)

Market Value 
of Shares or 

Units of Stock 
That Have 

Not Vested ($)

Equity 
Incentive Plan  

Awards: 
Number of 
Unearned 

Shares, Units 
or Other 

Rights That 
Have Not 
Vested (#)

Equity 
Incentive Plan 

Awards: 
Market or 

Payout Value 
Of Unearned 
Shares, Units 

or Other 
Rights That 

Have Not 
Vested ($)

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j)

PEO

PFO

A

B

C

Option Awards Stock Awards
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(2) The Table shall include: 

(i) The name of the named executive officer (column (a)); 

(ii)  On an award-by-award basis, the number of securities underlying unexercised 
options, including awards that have been transferred other than for value, that are 
exercisable and that are not reported in column (d) (column (b)); 

(iii)  On an award-by-award basis, the number of securities underlying unexercised 
options, including awards that have been transferred other than for value, that are 
unexercisable and that are not reported in column (d) (column (c)); 

(iv) On an award-by-award basis, the total number of shares underlying unexercised 
options awarded under any equity incentive plan that have not been earned (column 
(d)); 

(v) For each instrument reported in columns (b), (c) and (d), as applicable, the exercise 
or base price (column (e)); 

(vi) For each instrument reported in columns (b), (c) and (d), as applicable, the 
expiration date (column (f)); 

(vii)  The total number of shares of stock that have not vested and that are not reported in 
column (i) (column (g)); 

(viii)  The aggregate market value of shares of stock that have not vested and that are not 
reported in column (j) (column (h)); 

(ix) The total number of shares of stock, units or other rights awarded under any equity 
incentive plan that have not vested and that have not been earned, and, if applicable 
the number of shares underlying any such unit or right (column (i)); and 

(x) The aggregate market or payout value of shares of stock, units or other rights 
awarded under any equity incentive plan that have not vested and that have not 
been earned (column (j)). 

Instructions to Item 402(f)(2). 

1. Identify by footnote any award that has been transferred other than for value, disclosing the 
nature of the transfer. 

2. The vesting dates of options, shares of stock and equity incentive plan awards held at fiscal-
year end must be disclosed by footnote to the applicable column where the outstanding award is 
reported. 

3. Compute the market value of stock reported in column (h) and equity incentive plan awards 
of stock reported in column (j) by multiplying the closing market price of the registrant’s stock at 
the end of the last completed fiscal year by the number of shares or units of stock or the amount 
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of equity incentive plan awards, respectively.  The number of shares or units reported in columns 
(d) or (i), and the payout value reported in column (j), shall be based on achieving threshold 
performance goals, except that if the previous fiscal year’s performance has exceeded the 
threshold, the disclosure shall be based on the next higher performance measure (target or 
maximum) that exceeds the previous fiscal year’s performance.  If the award provides only for a 
single estimated payout, that amount should be reported.  If the target amount is not 
determinable, registrants must provide a representative amount based on the previous fiscal 
year’s performance. 

4. Multiple awards may be aggregated where the expiration date and the exercise and/or base 
price of the instruments is identical.  A single award consisting of a combination of options, 
SARs and/or similar option-like instruments shall be reported as separate awards with respect to 
each tranche with a different exercise and/or base price or expiration date. 

5. Options or stock awarded under an equity incentive plan are reported in columns (d) or (i) 
and (j), respectively, until the relevant performance condition has been satisfied.  Once the 
relevant performance condition has been satisfied, even if the option or stock award is subject to 
forfeiture conditions, options are reported in column (b) or (c), as appropriate, until they are 
exercised or expire, or stock is reported in columns (g) and (h) until it vests. 

Instruction to Item 402. 

Specify the applicable fiscal year in the title to each table required under this item which calls for 
disclosure as of or for a completed fiscal year. 

 

Practice Pointers 

Award-by-Award Disclosure 

• Because the outstanding equity awards at fiscal year-end table requires awards to be reported 
on an award-by-award basis, this table may be lengthy for many companies. 

− Multiple awards, however, may be aggregated if they have the same expiration date and 
exercise price or base price. 

Equity Incentive Plan Awards 

• As noted in the instructions, options or stock awarded under an equity incentive plan should 
be reported under the equity incentive plan awards columns (columns (d), (i) and (j)) until the 
related performance conditions are satisfied. 

− Once the performance conditions are satisfied, even if the award remains subject to non-
performance based forfeiture conditions, (1) options should be reported in columns (b) or 
(c), as appropriate, until they are exercised or expire and (2) stock should be reported in 
columns (g) and (h) until it vests. 
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• The number of shares reported for equity incentive plan awards should be based on achieving 
the threshold performance goals under the plan, except if the previous year’s performance 
has exceeded the threshold, the disclosure should be based on the next higher performance 
measure (e.g., target or maximum).   

− If the award provides only for a single estimated payout, that amount should be reported.   

− If the target amount is not determinable, a representative amount should be reported 
based on the previous year’s performance.  

Report Out-of-the-Money Grants 

• Option awards must be included in the outstanding equity awards at fiscal year-end table 
whether or not they are in-the-money. 

Report Awards Assuming Higher of Threshold and Actual Achievement To Date  

The number of shares or units reported and the payout value should be based on achieving 
threshold performance goals, except that if performance during the last completed fiscal year (or, 
if the payout is based on performance to occur over more than one year, the last completed fiscal 
years over which performance is measured) has exceeded the threshold, the disclosure shall be 
based on the next higher performance measure (target or maximum) that exceeds the last 
completed fiscal year's performance (or, if the payout is based on performance to occur over 
more than one year, the last completed fiscal years over which performance is measured) 

• See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation S-
K, Question 120.04. 



J-1 K&L GATES LLP

J. OPTION EXERCISES AND STOCK VESTED TABLE

The rules require the inclusion of an option exercises and stock vested table in the annual proxy
statement.

Rules

The option exercises and stock vested table requirement is located in Item 402(g) of Regulation
S-K.

Note, however, a registrant that qualifies as a “smaller reporting company” is not required to
prepare an option exercises and stock vested table.

• See Part T. Smaller Reporting Companies.

Item 402(g) of Regulation S-K reads as follows:

Regulation S-K, Item 402 (Executive Compensation).

(g) Option Exercises and Stock Vested Table. (1) Provide the information specified in paragraph
(g)(2) of this Item, concerning each exercise of stock options, SARs and similar instruments,
and each vesting of stock, including restricted stock, restricted stock units and similar
instruments, during the last completed fiscal year for each of the named executive officers on
an aggregated basis in the following tabular format:

OPTION EXERCISES AND STOCK VESTED

Option Awards Stock Awards

Name Number of 
Shares 

Acquired on 
Exercise (#)

Value 
Realized on 
Exercise ($)

Number of 
Shares 

Acquired on 
Vesting (#)

Value 
Realized on 
Vesting ($)

(a) (b) (c) (d) (e)

PEO

PFO

A

B

C
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(2) The Table shall include:

(i) The name of the executive officer (column (a));

(ii) The number of securities for which the options were exercised (column (b));

(iii) The aggregate dollar value realized upon exercise of options, or upon the transfer of
an award for value (column (c));

(iv) The number of shares of stock that have vested (column (d)); and

(v) The aggregate dollar value realized upon vesting of stock, or upon the transfer of an
award for value (column (e)).

Instruction to Item 402(g)(2).

Report in column (c) the aggregate dollar amount realized by the named executive officer upon
exercise of the options or upon the transfer of such instruments for value.  Compute the dollar
amount realized upon exercise by determining the difference between the market price of the
underlying securities at exercise and the exercise or base price of the options.  Do not include the
value of any related payment or other consideration provided (or to be provided) by the registrant
to or on behalf of a named executive officer, whether in payment of the exercise price or related
taxes.  (Any such payment or other consideration provided by the registrant is required to be
disclosed in accordance with paragraph (c)(2)(ix) of this Item.)  Report in column (e) the
aggregate dollar amount realized by the named executive officer upon the vesting of stock or the
transfer of such instruments for value.  Compute the aggregate dollar amount realized upon
vesting by multiplying the number of shares of stock or units by the market value of the
underlying shares on the vesting date.  For any amount realized upon exercise or vesting for
which receipt has been deferred, provide a footnote quantifying the amount and disclosing the
terms of the deferral.

Instruction to Item 402.

Specify the applicable fiscal year in the title to each table required under this item which calls for
disclosure as of or for a completed fiscal year.

Practice Pointers

Disclose Gross Shares Received

• In reporting a cashless exercise of options or the exercise of a stock appreciation right, the
total number of shares underlying the exercised option or stock appreciation right should be
reported. A footnote or accompanying narrative could explain and quantify the net number of
shares received.



J-3 K&L GATES LLP

− See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation S-
K, Question 123.01.

Smaller Reporting Companies

A registrant that qualifies as a “smaller reporting company” is not required to prepare an option
exercises and stock vested table.

• See Part T. Smaller Reporting Companies.
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K. PENSION BENEFITS TABLE

The rules require the inclusion of a pension benefits table in the annual proxy statement.

Rules

The pension benefits table requirement is located in Item 402(h) of Regulation S-K.

Note, however, a registrant that qualifies as a “smaller reporting company” is not required to
prepare a pension benefits table.

• See Part T. Smaller Reporting Companies.

Item 402(h) of Regulation S-K reads as follows:

Regulation S-K, Item 402 (Executive Compensation).

(h) Pension Benefits. (1) Provide the information specified in paragraph (h)(2) of this Item with
respect to each plan that provides for payments or other benefits at, following, or in
connection with retirement, in the following tabular format:

PENSION BENEFITS

Name Plan Name Number of 
Years of 
Credited 

Service (#)

Present Value of 
Accumulated 

Benefit ($)

Payments 
During Last 

Fiscal Year ($)

(a) (b) (c) (d) (e)

PEO

PFO

A

B

C

(2) The Table shall include:

(i) The name of the executive officer (column (a));

(ii) The name of the plan (column (b));



K&L GATES LLP K-2

(iii) The number of years of service credited to the named executive officer under the
plan, computed as of the same pension plan measurement date used for financial
statement reporting purposes with respect to the registrant’s audited financial
statements for the last completed fiscal year (column (c));

(iv) The actuarial present value of the named executive officer’s accumulated benefit
under the plan, computed as of the same pension plan measurement date used for
financial statement reporting purposes with respect to the registrant’s audited
financial statements for the last completed fiscal year (column (d)); and

(v) The dollar amount of any payments and benefits paid to the named executive
officer during the registrant’s last completed fiscal year (column (e)).

Instructions to Item 402(h)(2).

1. The disclosure required pursuant to this Table applies to each plan that provides for specified
retirement payments and benefits, or payments and benefits that will be provided primarily
following retirement, including but not limited to tax-qualified defined benefit plans and
supplemental executive retirement plans, but excluding tax-qualified defined contribution plans
and nonqualified defined contribution plans.  Provide a separate row for each such plan in which
the named executive officer participates.

2. For purposes of the amount(s) reported in column (d), the registrant must use the same
assumptions used for financial reporting purposes under generally accepted accounting
principles, except that retirement age shall be assumed to be the normal retirement age as defined
in the plan, or if not so defined, the earliest time at which a participant may retire under the plan
without any benefit reduction due to age.  The registrant must disclose in the accompanying
textual narrative the valuation method and all material assumptions applied in quantifying the
present value of the current accrued benefit.  A benefit specified in the plan document or the
executive’s contract itself is not an assumption.  Registrants may satisfy all or part of this
disclosure by reference to a discussion of those assumptions in the registrant’s financial
statements, footnotes to the financial statements, or discussion in the Management’s Discussion
and Analysis.  The sections so referenced are deemed part of the disclosure provided pursuant to
this Item.

3. For purposes of allocating the current accrued benefit between tax qualified defined benefit
plans and related supplemental plans, apply the limitations applicable to tax qualified defined
benefit plans established by the Internal Revenue Code and the regulations thereunder that
applied as of the pension plan measurement date.

4. If a named executive officer’s number of years of credited service with respect to any plan is
different from the named executive officer’s number of actual years of service with the
registrant, provide footnote disclosure quantifying the difference and any resulting benefit
augmentation.

(3) Provide a succinct narrative description of any material factors necessary to an
understanding of each plan covered by the tabular disclosure required by this paragraph.
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While material factors will vary depending upon the facts, examples of such factors may
include, in given cases, among other things:

(i) The material terms and conditions of payments and benefits available under the
plan, including the plan’s normal retirement payment and benefit formula and
eligibility standards, and the effect of the form of benefit elected on the amount of
annual benefits.  For this purpose, normal retirement means retirement at the
normal retirement age as defined in the plan, or if not so defined, the earliest time at
which a participant may retire under the plan without any benefit reduction due to
age;

(ii) If any named executive officer is currently eligible for early retirement under any
plan, identify that named executive officer and the plan, and describe the plan’s
early retirement payment and benefit formula and eligibility standards.  For this
purpose, early retirement means retirement at the early retirement age as defined in
the plan, or otherwise available to the executive under the plan;

(iii) The specific elements of compensation (e.g., salary, bonus, etc.) included in
applying the payment and benefit formula, identifying each such element;

(iv) With respect to named executive officers’ participation in multiple plans, the
different purposes for each plan; and

(v) Registrant policies with regard to such matters as granting extra years of credited
service.

Instruction to Item 402.

Specify the applicable fiscal year in the title to each table required under this item which calls for
disclosure as of or for a completed fiscal year.
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Adopting Release Excerpts

Excerpts from the adopting release include:

• The table we adopt today requires disclosure of the actuarial present value of the named
executive officer’s accumulated benefit under the plan and the number of years of service
credited to the named executive officer under the plan reported in the table, each computed as
of the same pension plan measurement date for financial statement reporting purposes with
respect to the audited financial statements for the company’s last completed fiscal year. This
disclosure applies without regard to the particular form(s) of benefit payment available under
the plan.

Practice Pointers

No Disclosure Required Concerning Defined Contribution Plans

• Note the pension benefits table does not require any disclosures concerning tax-qualified or
non-qualified defined contribution plans.

Coordinate with Actuaries and Accountants

• Companies may need to coordinate with their plan actuaries and accountants to calculate the
actuarial present value of each named executive officer’s accumulated benefit under each
covered plan.  Such values must be computed as of the same pension plan measurement date
used for financial statement reporting purposes for the last completed fiscal year.

• Companies will also need to calculate, for inclusion in the Summary Compensation Table,
the aggregate change in the actuarial present value of each named executive officer’s
accumulated benefit under each covered plan for the competed fiscal year.

− See Part F. Summary Compensation Table.

Interpretive Guidance

• For interpretive guidance regarding preparation of the Pension Benefits Table see Appendix
B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation S-K, Questions
124.01 to 124.05.

Smaller Reporting Companies

A registrant that qualifies as a “smaller reporting company” is not required to prepare a pension
benefits table.

• See Part T. Smaller Reporting Companies.
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L. NONQUALIFIED DEFERRED COMPENSATION TABLE

The rules require the inclusion of a non-qualified deferred compensation table in the annual
proxy statement.

Rules

The non-qualified deferred compensation table requirement is located in Item 402(i) of
Regulation S-K.

 Note, however, a registrant that qualifies as a “smaller reporting company” is not required to
prepare a non-qualified deferred compensation table.

• See Part T. Smaller Reporting Companies.

Item 402(i) of Regulation S-K reads as follows:

Regulation S-K, Item 402 (Executive Compensation).

(i) Nonqualified defined contribution and other nonqualified deferred compensation plans. (1)
Provide the information specified in paragraph (i)(2) of this Item with respect to each defined
contribution or other plan that provides for the deferral of compensation on a basis that is not
tax-qualified in the following tabular format:

NONQUALIFIED DEFERRED COMPENSATION

Name Executive 
Contributions in 

Last FY ($)

Registrant 
Contributions in 

Last FY ($)

Aggregate 
Earnings in Last 

FY ($)

Aggregate 
Withdrawals / 

Distributions ($)

Aggregate 
Balance at Last 

FYE ($)

(a) (b) (c) (d) (e) (f)

PEO

PFO

A

B

C

(2) The Table shall include:
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(i) The name of the executive officer (column (a));

(ii) The dollar amount of aggregate executive contributions during the registrant’s last
fiscal year (column (b));

(iii) The dollar amount of aggregate registrant contributions during the registrant’s last
fiscal year (column (c));

(iv) The dollar amount of aggregate interest or other earnings accrued during the
registrant’s last fiscal year (column (d));

(v) The aggregate dollar amount of all withdrawals by and distributions to the
executive during the registrant’s last fiscal year (column (e)); and

(vi) The dollar amount of total balance of the executive’s account as of the end of the
registrant’s last fiscal year (column (f)).

Instruction to Item 402(i)(2).

Provide a footnote quantifying the extent to which amounts reported in the contributions and
earnings columns are reported as compensation in the last completed fiscal year in the
registrant’s Summary Compensation Table and amounts reported in the aggregate balance at last
fiscal year end (column (f)) previously were reported as compensation to the named executive
officer in the registrant’s Summary Compensation Table for previous years.

(3) Provide a succinct narrative description of any material factors necessary to an
understanding of each plan covered by tabular disclosure required by this paragraph.
While material factors will vary depending upon the facts, examples of such factors may
include, in given cases, among other things:

(i) The type(s) of compensation permitted to be deferred, and any limitations (by
percentage of compensation or otherwise) on the extent to which deferral is
permitted;

(ii) The measures for calculating interest or other plan earnings (including whether
such measure(s) are selected by the executive or the registrant and the frequency
and manner in which selections may be changed), quantifying interest rates and
other earnings measures applicable during the registrant’s last fiscal year; and

(iii) Material terms with respect to payouts, withdrawals and other distributions.

Instruction to Item 402.

Specify the applicable fiscal year in the title to each table required under this item which calls for
disclosure as of or for a completed fiscal year.
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Adopting Release Excerpts

Excerpts from the adopting release include:

• As noted above, we are requiring disclosure in the Summary Compensation Table only of the
above-market or preferential portion of earnings on compensation that is deferred on a basis
that is not tax-qualified. To provide investors with disclosure of the full amount of
nonqualified deferred compensation accounts that the company is obligated to pay named
executive officers, including the full amount of earnings for the last fiscal year, we are also
requiring new tabular and narrative disclosure of nonqualified deferred compensation, as we
proposed.

• [In terms of describing plan earnings,] where plan earnings are calculated by reference to
actual earnings of mutual funds or other securities, such as company stock, it is sufficient to
identify the reference security and quantify its return. This disclosure may be aggregated to
the extent the same measure applies to more than one named executive officer.

Practice Pointers

Applies Only to Nonqualified Deferred Compensation

• Tax qualified plans that provide for deferral of compensation, such as 401(k) plans and
qualified profit-sharing plans, are not covered by the table.

Footnote Regarding Amounts Previously Reported in Summary Compensation Table

• The instructions to Item 402(i) require a footnote quantifying the extent to which amounts
reported in the “Contributions” and “Earnings” columns were reported as compensation in
the last completed fiscal year in the Summary Compensation Table and amounts reported in
the “Aggregate Balances at Last Fiscal Year End” column previously were reported as
compensation in the Summary Compensation Table for previous years.

− This requirement may require companies to review proxy statements from many previous
years.

Earnings on Nonqualified Deferred Compensation

• “Earnings” include dividends, stock price appreciation (or depreciation), and other similar
items. The purpose of the table is to show changes in the aggregate account balance at fiscal
year end for each named executive office. Thus, “earnings” should encompass any increase
or decrease in the account balance during the last completed fiscal year that is not attributable
to contributions, withdrawals or distributions during the year.

− See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation
S-K, Question 125.02.
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Smaller Reporting Companies

A registrant that qualifies as a “smaller reporting company” is not required to prepare a non-
qualified deferred compensation table.

• See Part T. Smaller Reporting Companies.
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M. POTENTIAL PAYMENTS UPON TERMINATION OR CHANGE-IN-CONTROL

The rules require significant disclosures regarding termination and change-in-control
arrangements.

Rules

The requirement to describe termination and change-in-control arrangements is located in Item
402(j) of Regulation S-K.

Note, however, a registrant that qualifies as a “smaller reporting company” is not required to
describe termination and change-in-control arrangements.

• See Part T. Smaller Reporting Companies.

Item 402(j) of Regulation S-K reads as follows:

Regulation S-K, Item 402 (Executive Compensation).

(j) Potential payments upon termination or change-in-control. Regarding each contract,
agreement, plan or arrangement, whether written or unwritten, that provides for payment(s)
to a named executive officer at, following, or in connection with any termination, including
without limitation resignation, severance, retirement or a constructive termination of a named
executive officer, or a change in control of the registrant or a change in the named executive
officer’s responsibilities, with respect to each named executive officer:

(1) Describe and explain the specific circumstances that would trigger payment(s) or the
provision of other benefits, including perquisites and health care benefits;

(2) Describe and quantify the estimated payments and benefits that would be provided in
each covered circumstance, whether they would or could be lump sum, or annual,
disclosing the duration, and by whom they would be provided;

(3) Describe and explain how the appropriate payment and benefit levels are determined
under the various circumstances that trigger payments or provision of benefits;

(4) Describe and explain any material conditions or obligations applicable to the receipt of
payments or benefits, including but not limited to non-compete, non-solicitation, non-
disparagement or confidentiality agreements, including the duration of such agreements
and provisions regarding waiver of breach of such agreements; and

(5) Describe any other material factors regarding each such contract, agreement, plan or
arrangement.

Instructions to Item 402(j).

1. The registrant must provide quantitative disclosure under these requirements, applying the
assumptions that the triggering event took place on the last business day of the registrant’s last
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completed fiscal year, and the price per share of the registrant’s securities is the closing market
price as of that date. In the event that uncertainties exist as to the provision of payments and
benefits or the amounts involved, the registrant is required to make a reasonable estimate (or a
reasonable estimated range of amounts) applicable to the payment or benefit and disclose
material assumptions underlying such estimates or estimated ranges in its disclosure. In such
event, the disclosure would require forward-looking information as appropriate.

2. Perquisites and other personal benefits or property may be excluded only if the aggregate
amount of such compensation will be less than $10,000. Individual perquisites and personal
benefits shall be identified and quantified as required by Instruction 4 to paragraph (c)(2)(ix) of
this Item. For purposes of quantifying health care benefits, the registrant must use the
assumptions used for financial reporting purposes under generally accepted accounting
principles.

3. To the extent that the form and amount of any payment or benefit that would be provided in
connection with any triggering event is fully disclosed pursuant to paragraph (h) or (i) of this
Item, reference may be made to that disclosure. However, to the extent that the form or amount
of any such payment or benefit would be enhanced or its vesting or other provisions accelerated
in connection with any triggering event, such enhancement or acceleration must be disclosed
pursuant to this paragraph.

4. Where a triggering event has actually occurred for a named executive officer and that
individual was not serving as a named executive officer of the registrant at the end of the last
completed fiscal year, the disclosure required by this paragraph for that named executive officer
shall apply only to that triggering event.

5. The registrant need not provide information with respect to contracts, agreements, plans or
arrangements to the extent they do not discriminate in scope, terms or operation, in favor of
executive officers of the registrant and that are available generally to all salaried employees.

Adopting Release Excerpts

Excerpts from the adopting release include:

• The Commission has long recognized that “termination provisions are distinct from other
plans in both intent and scope and, moreover, are of particular interest to shareholders.” Prior
to today’s amendments, disclosure did not in many cases capture material information
regarding these plans and potential payments under them. We therefore proposed and are
adopting disclosure of specific aspects of written or unwritten arrangements that provide for
payments at, following, or in connection with the resignation, severance, retirement or other
termination (including constructive termination) of a named executive officer, a change in his
or her responsibilities, or a change in control of the company.

• The item contemplates disclosure of the duration of non-compete and similar agreements, and
provisions regarding waiver of breach of these agreements, and disclosure of tax gross-up
payments.
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• A company will be required to provide quantitative disclosure under these requirements even
where uncertainties exist as to amounts payable under these plans and arrangements. We clarify
that in the event uncertainties exist as to the provision of payments and benefits or the amounts
involved, the company is required to make a reasonable estimate (or a reasonable estimated range
of amounts), and disclose material assumptions underlying such estimates or estimated ranges in
its disclosure. In such event, the disclosure will be considered forward-looking information as
appropriate that falls within the safe harbors for disclosure of such information.

Practice Pointers

Use of Tables

• Because Item 402(j) requires companies to quantify payments and benefits payable under all
the various triggering events that could apply, for many companies it may be necessary to
include a table in the proxy statement for each named executive officer detailing the
payments and benefits under the relevant scenarios.

− See Appendix M-I. Sample Table Disclosing Potential Payments Upon Termination Or
Change-In-Control.

Disclose Important Defined Terms

• Because of nuances inherent in change-in-control and severance agreements, companies
should include definitions for terms such as “Cause,” “Good Reason” and “Change of
Control.”

Disclose Acceleration Provisions Even if Provided to All Optionholders

• Instruction 5 to Item 402(j) provides that a company need not provide information with
respect to contracts, agreements, plans, or arrangements to the extent they are available
generally to all salaried employees and do not discriminate in scope, terms, or operation, in
favor of executive officers of the company.  Notwithstanding this instruction, the effects of
acceleration provisions benefiting named executive officers generally will need to be
disclosed even if acceleration is provided for all optionholders.

− This is the case because the Instruction 5 standard that the “scope” of arrangements not
discriminate in favor of executive officers would not be satisfied where the option awards
to executives are in amounts greater than those provided to all salaried employees.

− See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation
S-K, Question 126.02

Smaller Reporting Companies

A registrant that qualifies as a “smaller reporting company” is not required to describe
termination and change-in-control arrangements.

• See Part T. Smaller Reporting Companies.
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N. DIRECTOR COMPENSATION TABLE 

The rules add a requirement to include a director compensation table in the annual proxy 
statement. Additionally, the rules require narrative disclosure to accompany the table. 

Rules 

The director compensation table and related narrative disclosure requirements are located in Item 
402(k) of Regulation S-K which reads as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(k) Compensation of Directors. (1) Provide the information specified in paragraph (k)(2) of this 
Item, concerning the compensation of the directors for the registrant’s last completed fiscal 
year, in the following tabular format: 

DIRECTOR COMPENSATION

Name Fees 
Earned or 

Paid in 
Cash ($)

Stock 
Awards ($)

Option 
Awards ($)

Non-Equity 
Incentive Plan 
Compensation 

($)

Change in 
Pension Value 

and 
Nonqualified 

Deferred 
Copmensation 
Earnings ($)

All Other 
Compensation 

($)

Total ($)

(a) (b) (c) (d) (e) (f) (g) (h)

A

B

C

D

E

 

(2) The Table shall include: 

(i) The name of each director unless such director is also a named executive officer 
under paragraph (a) of this Item and his or her compensation for service as a 
director is fully reflected in the Summary Compensation Table pursuant to 
paragraph (c) of this Item and otherwise as required pursuant to paragraphs (d) 
through (j) of this Item (column (a)); 
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(ii) The aggregate dollar amount of all fees earned or paid in cash for services as a 
director, including annual retainer fees, committee and/or chairmanship fees, and 
meeting fees (column (b)); 

(iii) For awards of stock, the aggregate grant date fair value computed in accordance 
with FASB ASC Topic 718 (column (c)); 

(iv) For awards of options, with or without tandem SARs (including awards that 
subsequently have been transferred), the aggregate grant date fair value computed 
in accordance with FASB ASC Topic 718 (column (d)); 

Instruction to Item 402(k)(2)(iii) and (iv). 

For each director, disclose by footnote to the appropriate column: the grant date fair value of 
each equity award computed in accordance with FASB ASC Topic 718; for each option, SAR or 
similar option like instrument for which the registrant has adjusted or amended the exercise or 
base price during the last completed fiscal year, whether through amendment, cancellation or 
replacement grants, or any other means (‘‘repriced’’), or otherwise has materially modified such 
awards, the incremental fair value, computed as of the repricing or modification date in 
accordance with FASB ASC Topic 718; and the aggregate number of stock awards and the 
aggregate number of option awards outstanding at fiscal year end. However, the disclosure 
required by this Instruction does not apply to any repricing that occurs through a preexisting 
formula or mechanism in the plan or award that results in the periodic adjustment of the option 
or SAR exercise or base price, an antidilution provision in a plan or award, or a recapitalization 
or similar transaction equally affecting all holders of the class of securities underlying the 
options or SARs. 
 

(v) the dollar value of all earnings for services performed during the fiscal year 
pursuant to non-equity incentive plans as defined in paragraph (a)(6)(iii) of this 
Item, and all earnings on any outstanding awards (column (e)); 

(vi) The sum of the amounts specified in paragraphs (k)(2)(vi)(A) and (B) of this Item 
(column (f)) as follows: 

(A) The aggregate change in the actuarial present value of the director’s 
accumulated benefit under all defined benefit and actuarial pension plans 
(including supplemental plans) from the pension plan measurement date 
used for financial statement reporting purposes with respect to the 
registrant’s audited financial statements for the prior completed fiscal year 
to the pension plan measurement date used for financial statement reporting 
purposes with respect to the registrant’s audited financial statements for the 
covered fiscal year; and  

(B) Above-market or preferential earnings on compensation that is deferred on a 
basis that is not tax-qualified, including such earnings on nonqualified 
defined contribution plans; 



 N-3 K&L GATES LLP 

(vii) All other compensation for the covered fiscal year that the registrant could not 
properly report in any other column of the Director Compensation Table (column 
(g)).  Each compensation item that is not properly reportable in columns (b) – (f), 
regardless of the amount of the compensation item, must be included in column (g).  
Such compensation must include, but is not limited to: 

(A) Perquisites and other personal benefits, or property, unless the aggregate 
amount of such compensation is less than $10,000; 

(B) All “gross-ups” or other amounts reimbursed during the fiscal year for the 
payment of taxes;  

(C) For any security of the registrant or its subsidiaries purchased from the 
registrant or its subsidiaries (through deferral of salary or bonus, or 
otherwise) at a discount from the market price of such security at the date of 
purchase, unless that discount is available generally, either to all security 
holders or to all salaried employees of the registrant, the compensation cost, 
if any, computed in accordance with FASB ASC Topic 718; 

(D) The amount paid or accrued to any director pursuant to a plan or 
arrangement in connection with: 

(1) The resignation, retirement or any other termination of such director; 
or  

(2) A change in control of the registrant; 

(E) Registrant contributions or other allocations to vested and unvested defined 
contribution plans; 

(F) Consulting fees earned from, or paid or payable by the registrant and/or its 
subsidiaries (including joint ventures); 

(G) The annual costs of payments and promises of payments pursuant to 
director legacy programs and similar charitable award programs; 

(H) The dollar value of any insurance premiums paid by, or on behalf of, the 
registrant during the covered fiscal year with respect to life insurance for the 
benefit of a director; and 

(I) The dollar value of any dividends or other earnings paid on stock or option 
awards, when those amounts were not factored into the grant date fair value 
required to be reported for the stock or option award in column (c) or (d); 
and 
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Instructions to Item 402(k)(2)(vii). 

1. Programs in which registrants agree to make donations to one or more charitable institutions 
in a director’s name, payable by the registrant currently or upon a designated event, such as the 
retirement or death of the director, are charitable awards programs or director legacy programs 
for purposes of the disclosure required by paragraph (k)(2)(vii)(G) of this Item.  Provide footnote 
disclosure of the total dollar amount payable under the program and other material terms of each 
such program for which tabular disclosure is provided. 

2. Any item reported for a director pursuant to paragraph (k)(2)(vii) of this Item that is not a 
perquisite or personal benefit and whose value exceeds $10,000 must be identified and quantified 
in a footnote to column (g).  All items of compensation are required to be included in the 
Director Compensation Table without regard to whether such items are required to be identified 
other than as specifically noted in this Item. 

3. Perquisites and personal benefits may be excluded as long as the total value of all perquisites 
and personal benefits for a director is less than $10,000.  If the total value of all perquisites and 
personal benefits is $10,000 or more for any director, then each perquisite or personal benefit, 
regardless of its amount, must be identified by type.  If perquisites and personal benefits are 
required to be reported for a director pursuant to this rule, then each perquisite or personal 
benefit that exceeds the greater of $25,000 or 10% of the total amount of perquisites and 
personal benefits for that director must be quantified and disclosed in a footnote.  Perquisites and 
other personal benefits shall be valued on the basis of the aggregate incremental cost to the 
registrant.  With respect to the perquisite or other personal benefit for which footnote 
quantification is required, the registrant shall describe in the footnote its methodology for 
computing the aggregate incremental cost.  Reimbursements of taxes owed with respect to 
perquisites or other personal benefits must be included in column (g) and are subject to separate 
quantification and identification as tax reimbursements (paragraph (k)(2)(vii)(B) of this Item) 
even if the associated perquisites or other personal benefits are not required to be included 
because the total amount of all perquisites or personal benefits for an individual director is less 
than $10,000 or are required to be identified but are not required to be separately quantified. 

(viii) The dollar value of total compensation for the covered fiscal year (column (h)).  
With respect to each director, disclose the sum of all amounts reported in columns 
(b) through (g).   

Instruction to Item 402(k)(2). 

Two or more directors may be grouped in a single row in the Table if all elements of their 
compensation are identical.  The names of the directors for whom disclosure is presented on a 
group basis should be clear from the Table. 

(3) Narrative to director compensation table. 

Provide a narrative description of any material factors necessary to an understanding of the 
director compensation disclosed in this Table.  While material factors will vary depending 
upon the facts, examples of such factors may include, in given cases, among other things: 
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(i) A description of standard compensation arrangements (such as fees for retainer, 
committee service, service as chairman of the board or a committee, and meeting 
attendance); and 

(ii) Whether any director has a different compensation arrangement, identifying that 
director and describing the terms of that arrangement. 

Instruction to Item 402(k). 

In addition to the Instruction to paragraphs (k)(2)(iii) and (iv) and the Instructions to paragraph 
(k)(2)(vii) of this Item, the following apply equally to paragraph (k) of this Item: Instructions 2 
and 4 to paragraph (c) of this Item; Instructions to paragraphs (c)(2)(iii) and (iv) of this Item; 
Instructions to paragraphs (c)(2)(v) and (vi) of this Item; Instructions to paragraph (c)(2)(vii) of 
this Item; Instructions to paragraph (c)(2)(viii) of this Item; and Instructions 1 and 5 to paragraph 
(c)(2)(ix) of this Item. These Instructions apply to the columns in the Director Compensation 
Table that are analogous to the columns in the Summary Compensation Table to which they refer 
and to disclosures under paragraph (k) of this Item that correspond to analogous disclosures 
provided for in paragraph (c) of this Item to which they refer. 

Instruction to Item 402. 

Specify the applicable fiscal year in the title to each table required under this item which calls for 
disclosure as of or for a completed fiscal year. 
 

Adopting Release Excerpts 

Excerpts from the adopting release include: 

 As with the Summary Compensation Table, the new rules make clear that all compensation 
must be included in the [director compensation table]. 

 Following the table, narrative disclosure will describe any material factors necessary to an 
understanding of the table. Such factors may include, for example, a breakdown of types of 
fees. In addition, as noted in Section II.A., disclosure regarding option timing or dating 
practices may be necessary under this narrative disclosure requirement when the recipients of 
the stock option grants are directors of the company. 

 
Practice Pointers 

Report Stock and Option Awards in Dollars Based on Grant Date Fair Value 

 The rule changes adopted by the SEC in December 2009 (the “Amendments”) changed the 
way compensation related to stock options, restricted stock and other equity grants is 
reported in the Director Compensation Table.  Equity awards must now be reflected in the 
year awarded based on their full aggregate grant date fair value computed in accordance with 
FASB Accounting Standards Codification Topic 718 (“FASB ASC 718”), rather than based 
on the expense attributable to them in the applicable fiscal year. 
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 Also, the Amendments require that the value of performance-based awards be based on 
the “probable outcome of such conditions(s).”  Footnote disclosure is required to show 
the value of the performance-based award assuming that the highest level of performance 
will be achieved if an amount less than the maximum was included in the table.  This 
requirement is likely not relevant for most director compensation programs. 

Disclosure of Outstanding Stock Awards and Option Awards 

 Note the aggregate number of outstanding stock awards and option awards held by each 
director at fiscal year end is required to be disclosed in footnotes accompanying the director 
compensation table. 

All Directors During Year Covered 

 Any person serving as a director during the last completed fiscal year must be included in the 
Director Compensation Table, even if the person was no longer a director at the end of the 
last completed fiscal year. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Questions 127.01 and 127.02. 

Report All Compensation 

 All compensation paid to directors must be reported whether or not the compensation was 
paid for services as a director or other services (e.g. consulting services). 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, ,  Section 227, Item 217.01. 

Pension Plan Payouts Generally Not Reportable 

 It is not necessary to report pension payments to a director earned for services as a former 
employee of the company if payment of the pension is not conditioned on his or her service 
as a director and director service does not generate new accruals. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, , Section 227, Item 227.04. 
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O. RELATED PERSON TRANSACTIONS 

The rules impose a principles-based disclosure regime for reporting related person transactions. 

The SEC has published Compliance & Disclosure Interpretations regarding Regulation S-K, 
including Item 404. 

Rules 

The related person disclosure requirements are located in Item 404 of Regulation S-K which 
reads as follows: 

Regulation S-K, Item 404 (Transactions with related persons, promoters and certain 
control persons). 

(a) Transactions with related persons. Describe any transaction, since the beginning of the 
registrant’s last fiscal year, or any currently proposed transaction, in which the registrant was 
or is to be a participant and the amount involved exceeds $120,000, and in which any related 
person had or will have a direct or indirect material interest. Disclose the following 
information regarding the transaction: 

(1) The name of the related person and the basis on which the person is a related person. 

(2) The related person’s interest in the transaction with the registrant, including the related 
person’s position(s) or relationship(s) with, or ownership in, a firm, corporation, or other 
entity that is a party to, or has an interest in, the transaction.  

(3) The approximate dollar value of the amount involved in the transaction. 

(4) The approximate dollar value of the amount of the related person’s interest in the 
transaction, which shall be computed without regard to the amount of profit or loss. 

(5) In the case of indebtedness, disclosure of the amount involved in the transaction shall 
include the largest aggregate amount of principal outstanding during the period for which 
disclosure is provided, the amount thereof outstanding as of the latest practicable date, 
the amount of principal paid during the periods for which disclosure is provided, the 
amount of interest paid during the period for which disclosure is provided, and the rate or 
amount of interest payable on the indebtedness. 

(6) Any other information regarding the transaction or the related person in the context of the 
transaction that is material to investors in light of the circumstances of the particular 
transaction. 

Instructions to Item 404(a). 

1. For the purposes of paragraph (a) of this Item, the term related person means: 
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a. Any person who was in any of the following categories at any time during the specified 
period for which disclosure under paragraph (a) of this Item is required: 

i. Any director or executive officer of the registrant; 

ii. Any nominee for director, when the information called for by paragraph (a) of this 
Item is being presented in a proxy or information statement relating to the election of 
that nominee for director; or 

iii. Any immediate family member of a director or executive officer of the registrant, or 
of any nominee for director when the information called for by paragraph (a) of this 
Item is being presented in a proxy or information statement relating to the election of 
that nominee for director, which means any child, stepchild, parent, stepparent, 
spouse, sibling, mother-in-law, father-in-law, son-in-law, daughter-in-law, brother-in-
law, or sister-in-law of such director, executive officer or nominee for director, and 
any person (other than a tenant or employee) sharing the household of such director, 
executive officer or nominee for director; and 

b. Any person who was in any of the following categories when a transaction in which such 
person had a direct or indirect material interest occurred or existed: 

i. A security holder covered by Item 403(a) (§229.403(a)); or 

ii. Any immediate family member of any such security holder, which means any child, 
stepchild, parent, stepparent, spouse, sibling, mother-in-law, father-in-law, son-in-
law, daughter-in-law, brother-in-law, or sister-in-law of such security holder, and any 
person (other than a tenant or employee) sharing the household of such security 
holder. 

2. For purposes of paragraph (a) of this Item, a transaction includes, but is not limited to, any 
financial transaction, arrangement or relationship (including any indebtedness or guarantee of 
indebtedness) or any series of similar transactions, arrangements or relationships. 

3. The amount involved in the transaction shall be computed by determining the dollar value of 
the amount involved in the transaction in question, which shall include: 

a. In the case of any lease or other transaction providing for periodic payments or 
installments, the aggregate amount of all periodic payments or installments due on or 
after the beginning of the registrant’s last fiscal year, including any required or optional 
payments due during or at the conclusion of the lease or other transaction providing for 
periodic payments or installments; and 

b. In the case of indebtedness, the largest aggregate amount of all indebtedness outstanding 
at any time since the beginning of the registrant’s last fiscal year and all amounts of 
interest payable on it during the last fiscal year. 

4. In the case of a transaction involving indebtedness: 
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a. The following items of indebtedness may be excluded from the calculation of the amount 
of indebtedness and need not be disclosed: amounts due from the related person for 
purchases of goods and services subject to usual trade terms, for ordinary business travel 
and expense payments and for other transactions in the ordinary course of business; 

b. Disclosure need not be provided of any indebtedness transaction for the related persons 
specified in Instruction 1.b. to paragraph (a) of this Item; and 

c. If the lender is a bank, savings and loan association, or broker-dealer extending credit 
under Federal Reserve Regulation T (12 CFR part 220) and the loans are not disclosed as 
nonaccrual, past due, restructured or potential problems (see Item III.C.1. and 2. of 
Industry Guide 3, Statistical Disclosure by Bank Holding Companies (17 CFR 
229.802(c))), disclosure under paragraph (a) of this Item may consist of a statement, if 
such is the case, that the loans to such persons: 

i. Were made in the ordinary course of business; 

ii. Were made on substantially the same terms, including interest rates and collateral, as 
those prevailing at the time for comparable loans with persons not related to the 
lender; and 

iii. Did not involve more than the normal risk of collectibility or present other 
unfavorable features. 

5. a.  Disclosure of an employment relationship or transaction involving an executive officer 
and any related compensation solely resulting from that employment relationship or 
transaction need not be provided pursuant to paragraph (a) of this Item if: 

i. The compensation arising from the relationship or transaction is reported pursuant to 
Item 402 (§229.402); or 

ii. The executive officer is not an immediate family member (as specified in Instruction 
1 to paragraph (a) of this Item) and such compensation would have been reported 
under Item 402 (§229.402) as compensation earned for services to the registrant if the 
executive officer was a named executive officer as that term is defined in Item 
402(a)(3) (§229.402(a)(3)), and such compensation had been approved, or 
recommended to the board of directors of the registrant for approval, by the 
compensation committee of the board of directors (or group of independent directors 
performing a similar function) of the registrant. 

b. Disclosure of compensation to a director need not be provided pursuant to paragraph (a) 
of this Item if the compensation is reported pursuant to Item 402(k) (§229.402(k)). 

6. A person who has a position or relationship with a firm, corporation, or other entity that 
engages in a transaction with the registrant shall not be deemed to have an indirect material 
interest within the meaning of paragraph (a) of this Item where: 

a. The interest arises only: 
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i. From such person’s position as a director of another corporation or organization that 
is a party to the transaction; or 

ii. From the direct or indirect ownership by such person and all other persons specified 
in Instruction 1 to paragraph (a) of this Item, in the aggregate, of less than a ten 
percent equity interest in another person (other than a partnership) which is a party to 
the transaction; or 

iii. From both such position and ownership; or 

b. The interest arises only from such person’s position as a limited partner in a partnership 
in which the person and all other persons specified in Instruction 1 to paragraph (a) of 
this Item, have an interest of less than ten percent, and the person is not a general partner 
of and does not hold another position in the partnership. 

7. Disclosure need not be provided pursuant to paragraph (a) of this Item if: 

a. The transaction is one where the rates or charges involved in the transaction are 
determined by competitive bids, or the transaction involves the rendering of services as a 
common or contract carrier, or public utility, at rates or charges fixed in conformity with 
law or governmental authority; 

b. The transaction involves services as a bank depositary of funds, transfer agent, registrar, 
trustee under a trust indenture, or similar services; or 

c. The interest of the related person arises solely from the ownership of a class of equity 
securities of the registrant and all holders of that class of equity securities of the registrant 
received the same benefit on a pro rata basis. 

(b) Review, approval or ratification of transactions with related persons. 

(1) Describe the registrant’s policies and procedures for the review, approval, or ratification 
of any transaction required to be reported under paragraph (a) of this Item. While the 
material features of such policies and procedures will vary depending on the particular 
circumstances, examples of such features may include, in given cases, among other 
things: 

i. The types of transactions that are covered by such policies and procedures; 

ii. The standards to be applied pursuant to such policies and procedures; 

iii. The persons or groups of persons on the board of directors or otherwise who are 
responsible for applying such policies and procedures; and 

iv. A statement of whether such policies and procedures are in writing and, if not, how 
such policies and procedures are evidenced. 
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(2) Identify any transaction required to be reported under paragraph (a) of this Item since the 
beginning of the registrant’s last fiscal year where such policies and procedures did not 
require review, approval or ratification or where such policies and procedures were not 
followed. 

Instruction to Item 404(b). 

Disclosure need not be provided pursuant to this paragraph regarding any transaction that 
occurred at a time before the related person became one of the enumerated persons in Instruction 
1.a.i., ii., or iii. to Item 404(a) if such transaction did not continue after the related person became 
one of the enumerated persons in Instruction 1.a.i., ii., or iii. to Item 404(a). 

(c) Promoters and certain control persons. 

(1) Registrants that are filing a registration statement on Form S-1 under the Securities Act 
(§239.11 of this chapter) or on Form 10 under the Exchange Act (§249.210 of this 
chapter) and that had a promoter at any time during the past five fiscal years shall: 

i. State the names of the promoter(s), the nature and amount of anything of value 
(including money, property, contracts, options or rights of any kind) received or to be 
received by each promoter, directly or indirectly, from the registrant and the nature 
and amount of any assets, services or other consideration therefore received or to be 
received by the registrant; and 

ii. As to any assets acquired or to be acquired by the registrant from a promoter, state the 
amount at which the assets were acquired or are to be acquired and the principle 
followed or to be followed in determining such amount, and identify the persons 
making the determination and their relationship, if any, with the registrant or any 
promoter. If the assets were acquired by the promoter within two years prior to their 
transfer to the registrant, also state the cost thereof to the promoter. 

(2) Registrants shall provide the disclosure required by paragraphs (c)(1)(i) and (c)(1)(ii) of 
this Item as to any person who acquired control of a registrant that is a shell company, or 
any person that is part of a group, consisting of two or more persons that agree to act 
together for the purpose of acquiring, holding, voting or disposing of equity securities of 
a registrant, that acquired control of a registrant that is a shell company. For purposes of 
this Item, shell company has the same meaning as in Rule 405 under the Securities Act 
(17 CFR 230.405) and Rule 12b-2 under the Exchange Act (17 CFR 240.12b-2). 

(d) Smaller reporting companies. A registrant that qualifies as a “smaller reporting company,” as 
defined by § 229.10(f)(1), must provide the following information in order to comply with 
this Item: 

(1) The information required by paragraph (a) of this Item for the period specified there for a 
transaction in which the amount involved exceeds the lesser of $120,000 or one percent 
of the average of the smaller reporting company’s total assets at year end for the last two 
completed fiscal years; 



K&L GATES LLP O-6 

(2) The information required by paragraph (c) of this Item; and 

(3) A list of all parents of the smaller reporting company showing the basis of control and as 
to each parent, the percentage of voting securities owned or other basis of control by its 
immediate parent, if any. 

Instructions to Item 404(d) 

1. Include information for any material underwriting discounts and commissions upon the sale 
of securities by the smaller reporting company where any of the persons specified in paragraph 
(a) of this Item was or is to be a principal underwriter or is a controlling person or member of a 
firm that was or is to be a principal underwriter. 

2. For smaller reporting companies information shall be given for the period specified in 
paragraph (a) of this Item and, in addition, for the fiscal year preceding the small reporting 
company's last fiscal year. 

Instructions to Item 404. 

1. If the information called for by this Item is being presented in a registration statement filed 
pursuant to the Securities Act or the Exchange Act, information shall be given for the periods 
specified in the Item and, in addition, for the two fiscal years preceding the registrant’s last fiscal 
year, unless the information is being incorporated by reference into a registration statement on 
Form S-4 (17 CFR 239.25), in which case, information shall be given for the periods specified in 
the Item. 

2. A foreign private issuer will be deemed to comply with this Item if it provides the 
information required by Item 7.B. of Form 20-F (17 CFR 249.220f) with more detailed 
information provided if otherwise made publicly available or required to be disclosed by the 
issuer’s home jurisdiction or a market in which its securities are listed or traded. 

Adopting Release and Interpretive Guidance 

A copy of the SEC’s Compliance & Disclosure Interpretations dated July 8, 2011 regarding 
Regulation S-K, including Item 404, is located at Appendix B-III. 

 An electronic copy of the compliance & disclosure interpretations which is intended to be 
updated from time to time can be found at 
http://www.sec.gov/divisions/corpfin/guidance/regs-kinterp.htm 

Excerpts from the adopting release include: 

 As we explained in the Proposing Release, we believe that, in addition to disclosure 
regarding executive compensation, a materially complete picture of financial relationships 
with a company involves disclosure regarding related party transactions. Therefore, we are 
also adopting significant revisions to Item 404 of Regulation S-K, previously titled “Certain 
Relationships and Related Transactions.” In 1982, various provisions that had been adopted 
in a piecemeal fashion and had been subject to frequent amendment were consolidated into 
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Item 404 of Regulation S-K. Today we are amending Item 404 of Regulation S-K and S-B to 
streamline and modernize this disclosure requirement, while making it more principles-
based. Although the amendments significantly modify this disclosure requirement, its 
purpose - to elicit disclosure regarding transactions and relationships, including indebtedness, 
involving the company and related persons and the independence of directors and nominees 
for director and the interests of management - remains unchanged. 

 We are adopting amendments to Item 404 to make the certain relationships and related 
transactions disclosure requirements clearer and easier to follow. The revisions retain the 
principles for disclosure of related person transactions that were previously specified in Item 
404(a), but no longer include all of the instructions that served to delineate what transactions 
are reportable or excludable from disclosure based on bright lines that can depart from a 
more appropriate materiality analysis. Instead, Item 404(a) as amended consists of a general 
statement of the principle for disclosure, followed by specific disclosure requirements and 
instructions. 

 The materiality standard for disclosure embodied in Item 404(a) prior to these amendments is 
retained; a company must disclose based on whether the related person had or will have a 
direct or indirect material interest in the transaction. The materiality of any interest will 
continue to be determined on the basis of the significance of the information to investors in 
light of all the circumstances. As was the case before adoption of amended Item 404(a), the 
relationship of the related persons to the transaction, and with each other, the importance of 
the interest to the person having the interest and the amount involved in the transaction are 
among the factors to be considered in determining the materiality of the information to 
investors. 

 One commenter questioned whether changing the test of company involvement from being a 
“party” to a transaction to being a “participant” in a transaction is intended to be a 
substantive change.  The purpose of this change is to more accurately connote the company’s 
involvement in a transaction by clarifying that being a “participant” encompasses situations 
where the company benefits from a transaction but is not technically a contractual “party” to 
the transaction. 

 The term “transaction” has a broad scope in Item 404(a). This term is not to be interpreted 
narrowly, but rather broadly includes, but is not limited to, any financial transaction, 
arrangement or relationship or any series of similar transactions, arrangements or 
relationships. 

 The definition of “related person” that we have adopted will require disclosure of related 
person transactions involving the company and a person (other than a significant shareholder 
or immediate family member of such shareholder) that occurred during the last fiscal year, if 
the person was a “related person” during any part of that year. A person who had a position 
or relationship giving rise to the person being a “related person” during only part of the last 
fiscal year may have had a material interest in a transaction with the company during that 
year. While prior to these amendments Item 404(a) did not indicate whether disclosure was 
required for the transaction in this situation, the history of Item 404 suggests that disclosure 
was required if the requisite relationship existed at the time of the transaction, even if the 
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person was no longer a related person at the end of the year. We believe that, because of the 
potential for abuse and the close proximity in time between the transaction and the person’s 
status as a “related person,” it is appropriate to require disclosure for transactions in which 
the person had a material interest occurring at any time during the fiscal year. For example, it 
is possible that a material interest of a person in a transaction during this timeframe could 
influence the person’s performance of his or her duties. 

 We believe that transactions with persons who have been or who will become significant 
shareholders (or their immediate family members), but are not at the time of the 
transaction, raise different considerations and are harder to track, and thus we are 
excluding them as proposed. Disclosure will be required, however, regarding a 
transaction that begins before a significant shareholder becomes a significant shareholder, 
and continues (for example, through the on-going receipt of payments) on or after the 
time that the person becomes a significant shareholder. 

Practice Pointers 

Principles-Based Disclosure 

 As the adopting release notes, revised Item 404 is more principles-based than the previous 
Item 404 and therefore requires more rigorous analysis of the materiality of the transaction to 
the related person. 

 As was the case under the prior rules, materiality is determined on the basis of the 
significance of the information to investors in light of all the circumstances. 

 See John W. White, Principles Matter: Related Person Transactions Disclosure and 
Disclosure Controls and Procedures, Remarks Before the Society of Corporate 
Secretaries and Governance Professionals (Oct. 12, 2006), a copy of which is located at 
Appendix O-I. 

Potential Disclosure of Compensation Not Approved by Compensation Committee 

 The new rules require disclosure of compensation to executive officers not reported under 
Item 402 (i.e., compensation paid to executive officers other than the named executive 
officers) unless the compensation was approved or recommended by the compensation 
committee.  Therefore, companies need to either ensure that all elements of compensation 
paid to all executive officers are approved or recommended by the compensation committee 
or be prepared to disclose compensation not so approved in its related person transaction 
disclosures. 

Disclosure of Related Person Transaction Approval Procedures 

 Given that Item 404 now requires detailed disclosures concerning a company’s policies and 
procedures for the review, approval or ratification of related party transactions (potentially 
including the standards to be applied pursuant to such policies and procedures and a 
statement of whether such policies are in writing), if a company does not already have 
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detailed policies and procedures for reviewing related party transactions, it should consider 
implementing such policies. 

Definition of “Immediate Family Member” 

 The term “any immediate family member” is defined to include, among others, mothers and 
fathers-in-law, sons and daughters-in-law, brothers and sisters-in-law, and stepchildren and 
stepparents. However, such relatives are deemed to be:  

 only those persons who are currently related to the primary reporting person (e.g., a 
person who is divorced from a director’s daughter would no longer be a son-in-law 
whose transactions must be reported); and  

 only those persons who are related by blood or step relationship to the primary reporting 
person or his spouse (e.g., the sister of a director’s spouse is considered a sister-in-law; 
the sister’s husband, however, is not considered a brother-in-law for purposes of this 
item). 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations regarding 
Regulation S-K, Section 230.01. 

Amount Involved Not Limited to Related Person’s Interest 

 For purposes of determining whether the amount involved in a transaction exceeds the 
$120,000 disclosure threshold it may be necessary to look beyond the amount of the related 
person’s economic interest in the transaction. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations regarding Regulation S-
K, Section 230.03 which gives the following example: 

 A corporation enters into a lease in an amount substantially in excess of $120,000 with a 
lessor unaffiliated with the corporation. The lease, however, is negotiated through a 
related person who is paid a commission that is less than $120,000 for those services. 
Since the amount of that person’s commission is dependent upon the value of the lease, 
that person is considered to have an interest in the lease transaction, and the transaction, 
together with the commission, should be reported if the interest is determined to be a 
direct or indirect material interest. 

Employment Arrangements are Considered Transactions 

 Employment arrangements are considered reportable transactions under Item 404. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations regarding Regulation 
S-K, Section 230.07 stating that if a child of a director is employed by a company and 
receives yearly compensation exceeding $120,000, the child’s compensation should be 
disclosed as a transaction in which the director has a material interest. 
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 See Appendix B-III. SEC Compliance & Disclosure Interpretations regarding Regulation 
S-K, Section 230.12 stating that when the transaction under consideration is an 
employment arrangement, “the amount involved in the transaction,” includes all 
compensation, not just the salary of the employee. 

Smaller Reporting Companies 

 A registrant that qualifies as a “smaller reporting company” is required provide the disclosure 
called for by paragraph (d) of Item 404. 

 Note, unlike Item 404(a) which only covers the last fiscal year, Item 404(d) covers the 
prior two fiscal years. 

 See Part T. Smaller Reporting Companies. 
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P. CORPORATE GOVERNANCE 

The rules consolidate the disclosure requirements regarding director independence and related 
corporate governance matters under a single item. 

Rules 

The director independence and related corporate governance disclosure requirements (other than 
the Compensation Committee disclosure requirement which are discussed separately in Part Q. 
Compensation Committee Disclosures and Compensation Committee Report) are located in 
Items 407(a) through 407(d) and 407(f) through (h) of Regulation S-K which read as follows: 

Regulation S-K, Item 407 (Corporate governance). 

(a) Director Independence. Identify each director and, when the disclosure called for by this 
paragraph is being presented in a proxy or information statement relating to the election of 
directors, each nominee for director, that is independent under the independence standards 
applicable to the registrant under paragraph (a)(1) of this Item.  In addition, if such 
independence standards contain independence requirements for committees of the board of 
directors, identify each director that is a member of the compensation, nominating or audit 
committee that is not independent under such committee independence standards.  If the 
registrant does not have a separately designated audit, nominating or compensation 
committee or committee performing similar functions, the registrant must provide the 
disclosure of directors that are not independent with respect to all members of the board of 
directors applying such committee independence standards. 

(1) In determining whether or not the director or nominee for director is independent for the 
purposes of paragraph (a) of this Item, the registrant shall use the applicable definition of 
independence, as follows: 

(i) If the registrant is a listed issuer whose securities are listed on a national securities 
exchange or in an inter-dealer quotation system which has requirements that a 
majority of the board of directors be independent, the registrant’s definition of 
independence that it uses for determining if a majority of the board of directors is 
independent in compliance with the listing standards applicable to the registrant.  
When determining whether the members of a committee of the board of directors 
are independent, the registrant definition of independence that it uses for 
determining if the members of that specific committee are independent in 
compliance with the independence standards applicable for the members of the 
specific committee in the listing standards of the national securities exchange or 
inter-dealer quotation system that the registrant uses for determining if a majority 
of the board of directors are independent.  If the registrant does not have 
independence standards for a committee, the independence standards for that 
specific committee in the listing standards of the national securities exchange or 
inter-dealer quotation system that the registrant uses for determining if a majority 
of the board of directors are independent. 
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(ii) If the registrant is not a listed issuer, a definition of independence of a national 
securities exchange or of an inter-dealer quotation system which has requirements 
that a majority of the board of directors be independent, and state which definition 
is used.  Whatever such definition the registrant chooses, it must use the same 
definition with respect to all directors and nominees for director.  When 
determining whether the members of a specific committee of the board of directors 
are independent, if the national securities exchange or national securities 
association whose standards are used has independence standards for the members 
of a specific committee, use those committee specific standards. 

(iii) If the information called for by paragraph (a) of this Item is being presented in a 
registration statement on Form S–1 (§ 239.11 of this chapter) under the Securities Act 
or on a Form 10 (§ 249.210 of this chapter) under the Exchange Act where the 
registrant has applied for listing with a national securities exchange or in an inter-
dealer quotation system that has requirements that a majority of the board of directors 
be independent, the definition of independence that the registrant uses for determining 
if a majority of the board of directors is independent, and the definition of 
independence that the registrant uses for determining if members of the specific 
committee of the board of directors are independent, that is in compliance with the 
independence listing standards of the national securities exchange or inter-dealer 
quotation system on which it has applied for listing, or if the registrant has not adopted 
such definitions, the independence standards for determining if the majority of the 
board of directors is independent and if members of the committee of the board of 
directors are independent of that national securities exchange or inter-dealer quotation 
system. 

(2) If the registrant uses its own definitions for determining whether its directors and 
nominees for director, and members of specific committees of the board of directors, are 
independent, disclose whether these definitions are available to security holders on the 
registrant's Web site. If so, provide the registrant's Web site address. If not, include a 
copy of these policies in an appendix to the registrant's proxy statement or information 
statement that is provided to security holders at least once every three fiscal years or if 
the policies have been materially amended since the beginning of the registrant's last 
fiscal year. If a current copy of the policies is not available to security holders on the 
registrant's Web site, and is not included as an appendix to the registrant's proxy 
statement or information statement, identify the most recent fiscal year in which the 
policies were so included in satisfaction of this requirement. 

(3) For each director and nominee for director that is identified as independent, describe, by 
specific category or type, any transactions, relationships or arrangements not disclosed 
pursuant to Item 404(a) (§229.404(a)), or for investment companies, Item 22(b) of 
Schedule 14A (§240.14a-101 of this chapter), that were considered by the board of 
directors under the applicable independence definitions in determining that the director is 
independent. 
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Instructions to Item 407(a). 

1. If the registrant is a listed issuer whose securities are listed on a national securities exchange 
or in an inter-dealer quotation system which has requirements that a majority of the board of 
directors be independent, and also has exemptions to those requirements (for independence of a 
majority of the board of directors or committee member independence) upon which the registrant 
relied, disclose the exemption relied upon and explain the basis for the registrant's conclusion 
that such exemption is applicable. The same disclosure should be provided if the registrant is not 
a listed issuer and the national securities exchange or inter-dealer quotation system selected by 
the registrant has exemptions that are applicable to the registrant. Any national securities 
exchange or inter-dealer quotation system which has requirements that at least 50 percent of the 
members of a small business issuer's board of directors must be independent shall be considered 
a national securities exchange or inter-dealer quotation system which has requirements that a 
majority of the board of directors be independent for the purposes of the disclosure required by 
paragraph (a) of this Item. 

2. Registrants shall provide the disclosure required by paragraph (a) of this Item for any person 
who served as a director during any part of the last completed fiscal year, except that no 
information called for by paragraph (a) of this Item need be given in a registration statement filed 
at a time when the registrant is not subject to the reporting requirements of section 13(a) or 15(d) 
of the Exchange Act (15 U.S.C. 78m(a) or 78o(d)) respecting any director who is no longer a 
director at the time of effectiveness of the registration statement. 

3. The description of the specific categories or types of transactions, relationships or 
arrangements required by paragraph (a)(3) of this Item must be provided in such detail as is 
necessary to fully describe the nature of the transactions, relationships or arrangements. 

(b) Board meetings and committees; annual meeting attendance. 

(1) State the total number of meetings of the board of directors (including regularly 
scheduled and special meetings) which were held during the last full fiscal year.  Name 
each incumbent director who during the last full fiscal year attended fewer than 75 
percent of the aggregate of: 

(i) The total number of meetings of the board of directors (held during the period for 
which he has been a director); and 

(ii) The total number of meetings held by all committees of the board on which he 
served (during the periods that he served). 

(2) Describe the registrant's policy, if any, with regard to board members' attendance at 
annual meetings of security holders and state the number of board members who attended 
the prior year's annual meeting. 
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Instruction to Item 407(b)(2). 

In lieu of providing the information required by paragraph (b)(2) of this Item in the proxy 
statement, the registrant may instead provide the registrant’s Web site address where such 
information appears. 

(3) State whether or not the registrant has standing audit, nominating and compensation 
committees of the board of directors, or committees performing similar functions. If the 
registrant has such committees, however designated, identify each committee member, 
state the number of committee meetings held by each such committee during the last 
fiscal year and describe briefly the functions performed by each such committee. Such 
disclosure need not be provided to the extent it is duplicative of disclosure provided in 
accordance with paragraph (c), (d) or (e) of this Item. 

(c) Nominating committee. 

(1) If the registrant does not have a standing nominating committee or committee performing 
similar functions, state the basis for the view of the board of directors that it is 
appropriate for the registrant not to have such a committee and identify each director who 
participates in the consideration of director nominees. 

(2) Provide the following information regarding the registrant’s director nomination process: 

(i) State whether or not the nominating committee has a charter. If the nominating 
committee has a charter, provide the disclosure required by Instruction 2 to this 
Item regarding the nominating committee charter; 

(ii) If the nominating committee has a policy with regard to the consideration of any 
director candidates recommended by security holders, provide a description of the 
material elements of that policy, which shall include, but need not be limited to, a 
statement as to whether the committee will consider director candidates 
recommended by security holders; 

(iii) If the nominating committee does not have a policy with regard to the consideration 
of any director candidates recommended by security holders, state that fact and 
state the basis for the view of the board of directors that it is appropriate for the 
registrant not to have such a policy; 

(iv) If the nominating committee will consider candidates recommended by security 
holders, describe the procedures to be followed by security holders in submitting 
such recommendations; 

(v) Describe any specific minimum qualifications that the nominating committee 
believes must be met by a nominating committee-recommended nominee for a 
position on the registrant's board of directors, and describe any specific qualities or 
skills that the nominating committee believes are necessary for one or more of the 
registrant's directors to possess; 
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(vi) Describe the nominating committee’s process for identifying and evaluating 
nominees for director, including nominees recommended by security holders, and 
any differences in the manner in which the nominating committee evaluates 
nominees for director based on whether the nominee is recommended by a security 
holder, and whether, and if so how, the nominating committee (or the board) 
considers diversity in identifying nominees for director. If the nominating 
committee (or the board) has a policy with regard to the consideration of diversity 
in identifying director nominees, describe how this policy is implemented, as well 
as how the nominating committee (or the board) assesses the effectiveness of its 
policy; 

(vii) With regard to each nominee approved by the nominating committee for inclusion 
on the registrant's proxy card (other than nominees who are executive officers or 
who are directors standing for re-election), state which one or more of the 
following categories of persons or entities recommended that nominee: security 
holder, non-management director, chief executive officer, other executive officer, 
third-party search firm, or other specified source. With regard to each such nominee 
approved by a nominating committee of an investment company, state which one or 
more of the following additional categories of persons or entities recommended that 
nominee: security holder, director, chief executive officer, other executive officer, 
or employee of the investment company's investment adviser, principal 
underwriter, or any affiliated person of the investment adviser or principal 
underwriter; 

(viii) If the registrant pays a fee to any third party or parties to identify or evaluate or 
assist in identifying or evaluating potential nominees, disclose the function 
performed by each such third party; and 

(ix) If the registrant's nominating committee received, by a date not later than the 120th 
calendar day before the date of the registrant's proxy statement released to security 
holders in connection with the previous year's annual meeting, a recommended 
nominee from a security holder that beneficially owned more than 5% of the 
registrant's voting common stock for at least one year as of the date the 
recommendation was made, or from a group of security holders that beneficially 
owned, in the aggregate, more than 5% of the registrant's voting common stock, 
with each of the securities used to calculate that ownership held for at least one 
year as of the date the recommendation was made, identify the candidate and the 
security holder or security holder group that recommended the candidate and 
disclose whether the nominating committee chose to nominate the candidate, 
provided, however, that no such identification or disclosure is required without the 
written consent of both the security holder or security holder group and the 
candidate to be so identified. 

Instructions to Item 407(c)(2)(ix). 

1. For purposes of paragraph (c)(2)(ix) of this Item, the percentage of securities held by a 
nominating security holder may be determined using information set forth in the registrant's most 
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recent quarterly or annual report, and any current report subsequent thereto, filed with the 
Commission pursuant to the Exchange Act (or, in the case of a registrant that is an investment 
company registered under the Investment Company Act of 1940, the registrant's most recent 
report on Form N-CSR (§§249.331 and 274.128 of this chapter)), unless the party relying on 
such report knows or has reason to believe that the information contained therein is inaccurate. 

2. For purposes of the registrant's obligation to provide the disclosure specified in paragraph 
(c)(2)(ix) of this Item, where the date of the annual meeting has been changed by more than 30 
days from the date of the previous year's meeting, the obligation under that Item will arise where 
the registrant receives the security holder recommendation a reasonable time before the registrant 
begins to print and mail its proxy materials. 

3. For purposes of paragraph (c)(2)(ix) of this Item, the percentage of securities held by a 
recommending security holder, as well as the holding period of those securities, may be 
determined by the registrant if the security holder is the registered holder of the securities. If the 
security holder is not the registered owner of the securities, he or she can submit one of the 
following to the registrant to evidence the required ownership percentage and holding period: 

a. A written statement from the “record” holder of the securities (usually a broker or 
bank) verifying that, at the time the security holder made the recommendation, he or 
she had held the required securities for at least one year; or 

b. If the security holder has filed a Schedule 13D (§240.13d-101 of this chapter), 
Schedule 13G (§240.13d-102 of this chapter), Form 3 (§249.103 of this chapter), 
Form 4 (§249.104 of this chapter), and/or Form 5 (§249.105 of this chapter), or 
amendments to those documents or updated forms, reflecting ownership of the 
securities as of or before the date of the recommendation, a copy of the schedule 
and/or form, and any subsequent amendments reporting a change in ownership level, 
as well as a written statement that the security holder continuously held the securities 
for the one-year period as of the date of the recommendation. 

4. For purposes of the registrant's obligation to provide the disclosure specified in paragraph 
(c)(2)(ix) of this Item, the security holder or group must have provided to the registrant, at the 
time of the recommendation, the written consent of all parties to be identified and, where the 
security holder or group members are not registered holders, proof that the security holder or 
group satisfied the required ownership percentage and holding period as of the date of the 
recommendation. 

Instruction to Item 407(c)(2). 

For purposes of paragraph (c)(2) of this Item, the term nominating committee refers not only to 
nominating committees and committees performing similar functions, but also to groups of 
directors fulfilling the role of a nominating committee, including the entire board of directors. 

(3) Describe any material changes to the procedures by which security holders may 
recommend nominees to the registrant's board of directors, where those changes were 
implemented after the registrant last provided disclosure in response to the requirements 
of paragraph (c)(2)(iv) of this Item, or paragraph (c)(3) of this Item. 
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Instructions to Item 407(c)(3). 

1. The disclosure required in paragraph (c)(3) of this Item need only be provided in a 
registrant’s quarterly or annual reports. 

2. For purposes of paragraph (c)(3) of this Item, adoption of procedures by which security 
holders may recommend nominees to the registrant's board of directors, where the registrant's 
most recent disclosure in response to the requirements of paragraph (c)(2)(iv) of this Item, or 
paragraph (c)(3) of this Item, indicated that the registrant did not have in place such procedures, 
will constitute a material change. 

(d) Audit committee. 

(1) State whether or not the audit committee has a charter.  If the audit committee has a 
charter, provide the disclosure required by Instruction 2 to this Item regarding the audit 
committee charter. 

(2) If a listed issuer’s board of directors determines, in accordance with the listing standards 
applicable to the issuer, to appoint a director to the audit committee who is not 
independent (apart from the requirements in §240.10A-3 of this chapter), including as a 
result of exceptional or limited or similar circumstances, disclose the nature of the 
relationship that makes that individual not independent and the reasons for the board of 
directors’ determination. 

(3) (i) The audit committee must state whether: 

(A) The audit committee has reviewed and discussed the audited financial 
statements with management; 

(B) The audit committee has discussed with the independent auditors the 
matters required to be discussed by the statement on Auditing Standards 
No. 61, as amended (AICPA, Professional Standards, Vol. 1. AU section 
380),1 as adopted by the Public Company Accounting Oversight Board in 
Rule 3200T; 

(C) The audit committee has received the written disclosures and the letter from 
the independent accountant required by applicable requirements of the 
Public Company Accounting Oversight Board regarding the independent 
accountant’s communications with the audit committee concerning 
independence, and has discussed with the independent accountant the 
independent accountant’s independence; and 

(D) Based on the review and discussions referred to in paragraphs (d)(3)(i)(A) 
through (d)(3)(i)(C) of this Item, the audit committee recommended to the 
board of directors that the audited financial statements be included in the 

                                                 
1 Available at http://www.pcaobus.org/standards/interim_standards/auditing_standards/index_au.asp? 
Series=300&section=300. 
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company's annual report on Form 10-K (17 CFR 249.310) (or, for closed-
end investment companies registered under the Investment Company Act of 
1940, (15 U.S.C. 80a-1 et seq.), the annual report to shareholders required 
by section 30(e) of the Investment Company Act of 1940 (15 U.S.C. 80a-
29(e)) and Rule 30d-1 (17 CFR 270.30d-1) thereunder) for the last fiscal 
year for filing with the Commission. 

(ii) The name of each member of the company’s audit committee (or, in the absence of 
an audit committee, the board committee performing equivalent functions or the 
entire board of directors) must appear below the disclosure required by paragraph 
(d)(3)(i) of this Item. 

(4) (i) If the registrant meets the following requirements, provide the disclosure in paragraph 
(d)(4)(ii) of this Item: 

(A) The registrant is a listed issuer, as defined in §240.10A-3 of this chapter; 

(B) The registrant is filing an annual report on Form 10-K (§ 249.310 of this 
chapter) or a proxy statement or information statement pursuant to the 
Exchange Act (15 U.S.C. 78a et seq.) if action is to be taken with respect to 
the election of directors; and 

(C) The registrant is neither: 

1. A subsidiary of another listed issuer that is relying on the exemption in 
§240.10A-3(c)(2) of this chapter; nor 

2. Relying on any of the exemptions in §240.10A-3(c)(4) through (c)(7) of 
this chapter. 

(ii) (A) State whether or not the registrant has a separately-designated standing audit 
committee established in accordance with section 3(a)(58)(A) of the Exchange Act 
(15 U.S.C. 78c(a)(58)(A)), or a committee performing similar functions.  If the 
registrant has such a committee, however designated, identify each committee 
member.  If the entire board of directors is acting as the registrant’s audit 
committee as specified in section 3(a)(58)(B) of the Exchange Act (15 U.S.C. 
78c(a)(58)(B)), so state. 

(B) If applicable, provide the disclosure required by §240.10A-3(d) of this 
chapter regarding an exemption from the listing standards for audit 
committees. 

(5) Audit committee financial expert. 

(i) (A) Disclose that the registrant’s board of directors has determined that the 
registrant either; 
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1. Has at least one audit committee financial expert serving on its audit 
committee; or  

2. Does not have an audit committee financial expert serving on its audit 
committee. 

(B) If the registrant provides the disclosure required by paragraph 
(d)(5)(i)(A)(1) of this Item, it must disclose the name of the audit committee 
financial expert and whether that person is independent as independence for 
audit committee members is defined in the listing standards applicable to 
the listed issuer. 

(C) If the registrant provides the disclosure required by paragraph 
(d)(5)(i)(A)(2) of this Item, it must explain why it does not have an audit 
committee financial expert. 

Instruction to Item 407(d)(5)(i). 

If the registrant’s board of directors has determined that the registrant has more than one audit 
committee financial expert serving on its audit committee, the registrant may, but is not required 
to, disclose the names of those additional persons.  A registrant choosing to identify such persons 
must indicate whether they are independent pursuant to paragraph (d)(5)(i)(B) of this Item. 

(ii) For purposes of this Item, an audit committee financial expert means a person who 
has the following attributes: 

(A) An understanding of generally accepted accounting principles and financial 
statements; 

(B) The ability to assess the general application of such principles in connection 
with the accounting for estimates, accruals and reserves; 

(C) Experience preparing, auditing, analyzing or evaluating financial statements 
that present a breadth and level of complexity of accounting issues that are 
generally comparable to the breadth and complexity of issues that can 
reasonably be expected to be raised by the registrant’s financial statements, 
or experience actively supervising one or more persons engaged in such 
activities; 

(D) An understanding of internal control over financial reporting; and 

(E) An understanding of audit committee functions. 

(iii) A person shall have acquired such attributes through: 

(A) Education and experience as a principal financial officer, principal 
accounting officer, controller, public accountant or auditor or experience in 
one or more positions that involve the performance of similar functions; 
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(B) Experience actively supervising a principal financial officer, principal 
accounting officer, controller, public accountant, auditor or person 
performing similar functions; 

(C) Experience overseeing or assessing the performance of companies or public 
accountants with respect to the preparation, auditing or evaluation of 
financial statements; or 

(D) Other relevant experience. 

(iv) Safe Harbor. 

(A) A person who is determined to be an audit committee financial expert will 
not be deemed an expert for any purpose, including without limitation for 
purposes of section 11 of the Securities Act (15 U.S.C. 77k), as a result of 
being designated or identified as an audit committee financial expert 
pursuant to this Item 407. 

(B) The designation or identification of a person as an audit committee financial 
expert pursuant to this Item 407 does not impose on such person any duties, 
obligations or liability that are greater than the duties, obligations and 
liability imposed on such person as a member of the audit committee and 
board of directors in the absence of such designation or identification. 

(C) The designation or identification of a person as an audit committee financial 
expert pursuant to this Item does not affect the duties, obligations or 
liability of any other member of the audit committee or board of directors. 

Instructions to Item 407(d)(5). 

1. The disclosure under paragraph (d)(5) of this Item is required only in a registrant’s annual 
report. The registrant need not provide the disclosure required by paragraph (d)(5) of this Item in 
a proxy or information statement unless that registrant is electing to incorporate this information 
by reference from the proxy or information statement into its annual report pursuant to General 
Instruction G(3) to Form 10-K (17 CFR 249.310). 

2. If a person qualifies as an audit committee financial expert by means of having held a 
position described in paragraph (d)(5)(iii)(D) of this Item, the registrant shall provide a brief 
listing of that person’s relevant experience. Such disclosure may be made by reference to 
disclosures required under Item 401(e) (§229.401(e)). 

3. In the case of a foreign private issuer with a two-tier board of directors, for purposes of 
paragraph (d)(5) of this Item, the term board of directors means the supervisory or non-
management board. In the case of a foreign private issuer meeting the requirements of §240.10A-
3(c)(3) of this chapter, for purposes of paragraph (d)(5) of this Item, the term board of directors 
means the issuer’s board of auditors (or similar body) or statutory auditors, as applicable. Also, 
in the case of a foreign private issuer, the term generally accepted accounting principles in 
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paragraph (d)(5)(ii)(A) of this Item means the body of generally accepted accounting principles 
used by that issuer in its primary financial statements filed with the Commission. 

4. A registrant that is an Asset-Backed Issuer (as defined in §229.1101) is not required to 
disclose the information required by paragraph (d)(5) of this Item. 

Instructions to Item 407(d). 

1. The information required by paragraphs (d)(1) - (3) of this Item shall not be deemed to be 
“soliciting material,” or to be “filed” with the Commission or subject to Regulation 14A or 14C 
(17 CFR 240.14a-1 through 240.14b-2 or 240.14c-1 through 240.14c-101), other than as 
provided in this Item, or to the liabilities of section 18 of the Exchange Act (15 U.S.C. 78r), 
except to the extent that the registrant specifically requests that the information be treated as 
soliciting material or specifically incorporates it by reference into a document filed under the 
Securities Act or the Exchange Act. Such information will not be deemed to be incorporated by 
reference into any filing under the Securities Act or the Exchange Act, except to the extent that 
the registrant specifically incorporates it by reference. 

2. The disclosure required by paragraphs (d)(1) – (3) of this Item need only be provided one 
time during any fiscal year. 

3. The disclosure required by paragraph (d)(3) of this Item need not be provided in any filings 
other than a registrant’s proxy or information statement relating to an annual meeting of security 
holders at which directors are to be elected (or special meeting or written consents in lieu of such 
meeting). 

(f) Shareholder communications. 

(1) State whether or not the registrant’s board of directors provides a process for security 
holders to send communications to the board of directors and, if the registrant does not 
have such a process for security holders to send communications to the board of 
directors, state the basis for the view of the board of directors that it is appropriate for the 
registrant not to have such a process. 

(2) If the registrant has a process for security holders to send communications to the board of 
directors: 

(i) Describe the manner in which security holders can send communications to the 
board and, if applicable, to specified individual directors; and 

(ii) If all security holder communications are not sent directly to board members, 
describe the registrant’s process for determining which communications will be 
relayed to board members. 
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Instructions to Item 407(f). 

1. In lieu of providing the information required by paragraph (f)(2) of this Item in the proxy 
statement, the registrant may instead provide the registrant’s Web site address where such 
information appears. 

2. For purposes of the disclosure required by paragraph (f)(2)(ii) of this Item, a registrant’s 
process for collecting and organizing security holder communications, as well as similar or 
related activities, need not be disclosed provided that the registrant’s process is approved by a 
majority of the independent directors or, in the case of a registrant that is an investment 
company, a majority of the directors who are not “interested persons” of the investment company 
as defined in section 2(a)(19) of the Investment Company Act of 1940 (15 U.S.C. 80a-2(a)(19)). 

3. For purposes of this paragraph, communications from an officer or director of the registrant 
will not be viewed as “security holder communications.” Communications from an employee or 
agent of the registrant will be viewed as “security holder communications” for purposes of this 
paragraph only if those communications are made solely in such employee’s or agent’s capacity 
as a security holder. 

4. For purposes of this paragraph, security holder proposals submitted pursuant to §240.14a-8 
of this chapter, and communications made in connection with such proposals, will not be viewed 
as “security holder communications.” 

(g) Smaller reporting companies. A registrant that qualifies as a “smaller reporting company,” as 
defined by § 229.10(f)(1), is not required to provide: 

(1) The disclosure required in paragraph (d)(5) of this Item in its first annual report filed 
pursuant to section 13(a) or 15(d) of the Exchange Act (15 U.S.C. 78m (a) or 78o(d)) 
following the effective date of its first registration statement filed under the Securities 
Act (15 U.S.C. 77a et seq.) or Exchange Act (15 U.S.C. 78a et seq.); and 

(2) Need not provide the disclosures required by paragraphs (e)(4) and (e)(5) of this Item. 

(h) Board Leadership Structure and Role in Risk Oversight.  Briefly describe the leadership 
structure of the registrant’s board, such as whether the same person serves as both principal 
executive officer and chairman of the board, or whether two individuals serve in those 
positions, and, in the case of a registrant that is an investment company, whether the 
chairman of the board is an “interested person” of the registrant as defined in section 2(a)(19) 
of the Investment Company Act (15 U.S.C. 80a-2(a)(19)). If one person serves as both 
principal executive officer and chairman of the board, or if the chairman of the board of a 
registrant that is an investment company is an “interested person” of the registrant, disclose 
whether the registrant has a lead independent director and what specific role the lead 
independent director plays in the leadership of the board. This disclosure should indicate why 
the registrant has determined that its leadership structure is appropriate given the specific 
characteristics or circumstances of the registrant. In addition, disclose the extent of the 
board’s role in the risk oversight of the registrant, such as how the board administers its 
oversight function, and the effect that this has on the board’s leadership structure. 
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Instructions to Item 407. 

1. For purposes of this Item: 

a. Listed issuer means a listed issuer as defined in §240.10A-3 of this chapter; 

b. National securities exchange means a national securities exchange registered 
pursuant to section 6(a) of the Exchange Act (15 U.S.C. 78f(a)); 

c. Inter-dealer quotation system means an automated inter-dealer quotation system of a 
national securities association registered pursuant to section 15A(a) of the Exchange 
Act (15 U.S.C. 78o-3(a)); and 

d. National securities association means a national securities association registered 
pursuant to section 15A(a) of the Exchange Act (15 U.S.C. 78o-3(a)) that has been 
approved by the Commission (as that definition may be modified or supplemented). 

2. With respect to paragraphs (c)(2)(i), (d)(1) and (e)(2) of this Item, disclose whether a current 
copy of the applicable committee charter is available to security holders on the registrant’s Web 
site, and if so, provide the registrant’s Web site address. If a current copy of the charter is not 
available to security holders on the registrant’s Web site, include a copy of the charter in an 
appendix to the registrant’s proxy or information statement that is provided to security holders at 
least once every three fiscal years, or if the charter has been materially amended since the 
beginning of the registrant’s last fiscal year. If a current copy of the charter is not available to 
security holders on the registrant’s Web site, and is not included as an appendix to the 
registrant’s proxy or information statement, identify in which of the prior fiscal years the charter 
was so included in satisfaction of this requirement. 

Adopting Release Excerpts 

Excerpts from the adopting releases include: 

 We are consolidating our disclosure requirements regarding director independence and 
related corporate governance disclosure requirements under a single disclosure item and 
updating such disclosure requirements regarding director independence to reflect our current 
requirements and current listing standards. 

 In addition, the amendments require, for each director or director nominee identified as 
independent, a description, by specific category or type, of any transactions, relationships or 
arrangements not disclosed pursuant to paragraph (a) of Item 404 that were considered by the 
board of directors of the company in determining that the applicable independence standards 
were met. Under our proposals, disclosure of the specific details of each such transaction, 
relationship or arrangement would have been required. Several commenters objected to 
providing this disclosure, given the potential for extensive detail about these types of 
transactions, relationships or arrangements, and some suggested instead providing disclosure 
by category or type of transaction. In response to the commenters, we have revised the 
disclosure requirement to permit transactions, relationships or arrangements of each director 
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or director nominee to be described by the specific category or type. Consistent with the rule 
proposals, the amended rule requires that the disclosure be made on a director by director 
basis, with separate disclosure of categories or types of transactions, relationships or 
arrangements for each director and director nominee. We have also adopted an instruction 
indicating that the description of the category or type must be sufficiently detailed so that the 
nature of the transactions, relationships or arrangements is readily apparent. 

 As proposed, this independence disclosure is required for any person who served as a 
director of the company during any part of the year for which disclosure must be provided, 
even if the person no longer serves as director at the time of filing the registration statement 
or report or, if the information is in a proxy statement, if the director’s term of office as a 
director will not continue after the meeting. In this regard, we believe that the independence 
status of a director is material while the person is serving as director, and not just as a matter 
of reelection. 

 Under the amendments, a company is required to disclose whether and why it has chosen to 
combine or separate the principal executive officer and board chairman positions, and the 
reasons why the company believes that this board leadership structure is the most appropriate 
structure for the company at the time of the filing. In addition, in some companies the role of 
principal executive officer and board chairman are combined, and a lead independent director 
is designated to chair meetings of the independent directors. In these circumstances, the 
amendments will require disclosure of whether and why the company has a lead independent 
director, as well as the specific role the lead independent director plays in the leadership of 
the company. As we previously stated in the Proposing Release, these amendments are 
intended to provide investors with more transparency about the company's corporate 
governance, but are not intended to influence a company’s decision regarding its board 
leadership structure. 

 The final rules also require companies to describe the board’s role in the oversight of risk. 
We were persuaded by commenters who noted that risk oversight is a key competence of the 
board, and that additional disclosures would improve investor and shareholder understanding 
of the role of the board in the organization’s risk management practices. Companies face a 
variety of risks, including credit risk, liquidity risk, and operational risk. As we noted in the 
Proposing Release, similar to disclosure about the leadership structure of a board, disclosure 
about the board’s involvement in the oversight of the risk management process should 
provide important information to investors about how a company perceives the role of its 
board and the relationship between the board and senior management in managing the 
material risks facing the company. This disclosure requirement gives companies the 
flexibility to describe how the board administers its risk oversight function, such as through 
the whole board, or through a separate risk committee or the audit committee, for example. 
Where relevant, companies may want to address whether the individuals who supervise the 
day-to-day risk management responsibilities report directly to the board as a whole or to a 
board committee or how the board or committee otherwise receives information from such 
individuals. 
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Q. COMPENSATION COMMITTEE DISCLOSURES AND  
COMPENSATION COMMITTEE REPORT 

The rules require new disclosures regarding the compensation committee and require the 
inclusion of a compensation committee report in the annual proxy statement similar to the audit 
committee report. 

Rules 

The Compensation Committee disclosure and Compensation Committee Report requirements are 
located in Item 407(e) of Regulation S-K. An instruction to Item 407(e)(3)(iv) refers to the 
factors listed in subsections (b)(4)(i) through (vi) of Rule 10C-1 under the Exchange Act. 

Note, however, a registrant that qualifies as a “smaller reporting company” is not required to 
comply with paragraphs (e)(4) or (e)(5) of Item 407. 

 See Part T. Smaller Reporting Companies. 

Items 407(e) and (g) of Regulation S-K read as follows: 

Regulation S-K, Item 407 (Corporate governance). 

(e) Compensation committee. 

(1) If the registrant does not have a standing compensation committee or committee performing 
similar functions, state the basis for the view of the board of directors that it is appropriate 
for the registrant not to have such a committee and identify each director who participates in 
the consideration of executive officer and director compensation. 

(2) State whether or not the compensation committee has a charter. If the compensation 
committee has a charter, provide the disclosure required by Instruction 2 to this Item 
regarding the compensation committee charter. 

(3) Provide a narrative description of the registrant's processes and procedures for the 
consideration and determination of executive and director compensation, including: 

(i)(A)  The scope of authority of the compensation committee (or persons performing the 
equivalent functions); and 

  (B)  The extent to which the compensation committee (or persons performing the 
equivalent functions) may delegate any authority described in paragraph (e)(3)(i)(A) 
of this Item to other persons, specifying what authority may be so delegated and to 
whom; 

(ii) Any role of executive officers in determining or recommending the amount or form of 
executive and director compensation; and 
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(iii) Any role of compensation consultants in determining or recommending the amount or 
form of executive and director compensation (other than any role limited to consulting 
on any broad-based plan that does not discriminate in scope, terms, or operation, in 
favor of executive officers or directors of the registrant, and that is available generally 
to all salaried employees; or providing information that either is not customized for a 
particular registrant or that is customized based on parameters that are not developed by 
the compensation consultant, and about which the compensation consultant does not 
provide advice) during the registrant’s last completed fiscal year, identifying such 
consultants, stating whether such consultants were engaged directly by the 
compensation committee (or persons performing the equivalent functions) or any other 
person, describing the nature and scope of their assignment, and the material elements 
of the instructions or directions given to the consultants with respect to the performance 
of their duties under the engagement: 

(A) If such compensation consultant was engaged by the compensation committee (or 
persons performing the equivalent functions) to provide advice or 
recommendations on the amount or form of executive and director compensation 
(other than any role limited to consulting on any broad-based plan that does not 
discriminate in scope, terms, or operation, in favor of executive officers or 
directors of the registrant, and that is available generally to all salaried employees; 
or providing information that either is not customized for a particular registrant or 
that is customized based on parameters that are not developed by the 
compensation consultant, and about which the compensation consultant does not 
provide advice) and the compensation consultant or its affiliates also provided 
additional services to the registrant or its affiliates in an amount in excess of 
$120,000 during the registrant’s last completed fiscal year, then disclose the 
aggregate fees for determining or recommending the amount or form of executive 
and director compensation and the aggregate fees for such additional services. 
Disclose whether the decision to engage the compensation consultant or its 
affiliates for these other services was made, or recommended, by management, 
and whether the compensation committee or the board approved such other 
services of the compensation consultant or its affiliates. 

(B) If the compensation committee (or persons performing the equivalent functions) 
has not engaged a compensation consultant, but management has engaged a 
compensation consultant to provide advice or recommendations on the amount or 
form of executive and director compensation (other than any role limited to 
consulting on any broad-based plan that does not discriminate in scope, terms, or 
operation, in favor of executive officers or directors of the registrant, and that is 
available generally to all salaried employees; or providing information that either 
is not customized for a particular registrant or that is customized based on 
parameters that are not developed by the compensation consultant, and about 
which the compensation consultant does not provide advice) and such 
compensation consultant or its affiliates has provided additional services to the 
registrant in an amount in excess of $120,000 during the registrant’s last 
completed fiscal year, then disclose the aggregate fees for determining or 
recommending the amount or form of executive and director compensation and 
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the aggregate fees for any additional services provided by the compensation 
consultant or its affiliates. 

(iv) With regard to any compensation consultant identified in response to Item 407(e)(3)(iii) 
whose work has raised any conflict of interest, disclose the nature of the conflict and 
how the conflict is being addressed. 

Instruction to Item 407(e)(3)(iv). 

For purposes of this paragraph (e)(3)(iv), the factors listed in § 240.10C-1(b)(4)(i) through (vi) of 
this chapter are among the factors that should be considered in determining whether a conflict of 
interest exists. 

(4)  Under the caption “Compensation Committee Interlocks and Insider Participation”: 

(i) Identify each person who served as a member of the compensation committee of the 
registrant’s board of directors (or board committee performing equivalent functions) 
during the last completed fiscal year, indicating each committee member who: 

(A) Was, during the fiscal year, an officer or employee of the registrant; 

(B) Was formerly an officer of the registrant; or 

(C) Had any relationship requiring disclosure by the registrant under any paragraph of 
Item 404 (§229.404).  In this event, the disclosure required by Item 404 
(§229.404) shall accompany such identification. 

(ii) If the registrant has no compensation committee (or other board committee performing 
equivalent functions), the registrant shall identify each officer and employee of the 
registrant, and any former officer of the registrant, who, during the last completed fiscal 
year, participated in deliberations of the registrant’s board of directors concerning 
executive officer compensation. 

(iii) Describe any of the following relationships that existed during the last completed fiscal 
year: 

(A) An executive officer of the registrant served as a member of the compensation 
committee (or other board committee performing equivalent functions or, in the 
absence of any such committee, the entire board of directors) of another entity, 
one of whose executive officers served on the compensation committee (or other 
board committee performing equivalent functions or, in the absence of any such 
committee, the entire board of directors) of the registrant; 

(B) An executive officer of the registrant served as a director of another entity, one of 
whose executive officers served on the compensation committee (or other board 
committee performing equivalent functions or, in the absence of any such 
committee, the entire board of directors) of the registrant; and 
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(C) An executive officer of the registrant served as a member of the compensation 
committee (or other board committee performing equivalent functions or, in the 
absence of any such committee, the entire board of directors) of another entity, 
one of whose executive officers served as a director of the registrant. 

(iv) Disclosure required under paragraph (e)(4)(iii) of this Item regarding a compensation 
committee member or other director of the registrant who also served as an executive 
officer of another entity shall be accompanied by the disclosure called for by Item 404 
with respect to that person. 

Instruction to Item 407(e)(4). 

For purposes of paragraph (e)(4) of this Item, the term entity shall not include an entity exempt 
from tax under section 501(c)(3) of the Internal Revenue Code (26 U.S.C. 501 (c)(3)). 

(5)   Under the caption “Compensation Committee Report:” 

(i) The compensation committee (or other board committee performing equivalent 
functions or, in the absence of any such committee, the entire board of directors) must 
state whether: 

(A) The compensation committee has reviewed and discussed the Compensation 
Discussion and Analysis required by Item 402(b) (§229.402(b)) with 
management; and 

(B) Based on the review and discussions referred to in paragraph (e)(5)(i)(A) of this 
Item, the compensation committee recommended to the board of directors that the 
Compensation Discussion and Analysis be included in the registrant’s annual 
report on Form 10-K (§249.310 of this chapter), proxy statement on Schedule 
14A (§240.14a-101 of this chapter) or information statement on Schedule 14C 
(§240.14c-101 of this chapter). 

(ii) The name of each member of the registrant's compensation committee (or other board 
committee performing equivalent functions or, in the absence of any such committee, 
the entire board of directors) must appear below the disclosure required by paragraph 
(e)(5)(i) of this Item. 

Instructions to Item 407(e)(5). 

1. The information required by paragraph (e)(5) of this Item shall not be deemed to be 
“soliciting material,” or to be “filed” with the Commission or subject to Regulation 14A or 14C 
(17 CFR 240.14a-1 through 240.14b-2 or 240.14c-1 through 240.14c-101), other than as 
provided in this Item, or to the liabilities of section 18 of the Exchange Act (15 U.S.C. 78r), 
except to the extent that the registrant specifically requests that the information be treated as 
soliciting material or specifically incorporates it by reference into a document filed under the 
Securities Act or the Exchange Act. 
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2. The disclosure required by paragraph (e)(5) of this Item need not be provided in any filings 
other than an annual report on Form 10-K (§249.310 of this chapter), a proxy statement on 
Schedule 14A (§240.14a-101 of this chapter) or an information statement on Schedule 14C 
(§240.14c-101 of this chapter). Such information will not be deemed to be incorporated by 
reference into any filing under the Securities Act or the Exchange Act, except to the extent that 
the registrant specifically incorporates it by reference. If the registrant elects to incorporate this 
information by reference from the proxy or information statement into its annual report on Form 
10-K pursuant to General Instruction G(3) to Form 10-K, the disclosure required by paragraph 
(e)(5) of this Item will be deemed furnished in the annual report on Form 10-K and will not be 
deemed incorporated by reference into any filing under the Securities Act or the Exchange Act as 
a result as a result of furnishing the disclosure in this manner. 

3. The disclosure required by paragraph (e)(5) of this Item need only be provided one time 
during any fiscal year. 

(g) Smaller reporting companies. A registrant that qualifies as a “smaller reporting company,” 
as defined by § 229.10(f)(1), is not required to provide: 

(1) The disclosure required in paragraph (d)(5) of this Item in its first annual report filed 
pursuant to section 13(a) or 15(d) of the Exchange Act (15 U.S.C. 78m (a) or 78o(d)) 
following the effective date of its first registration statement filed under the Securities 
Act (15 U.S.C. 77a et seq.) or Exchange Act (15 U.S.C. 78a et seq.); and 

(2) Need not provide the disclosures required by paragraphs (e)(4) and (e)(5) of this Item. 

Instructions to Item 407. 

1. For purposes of this Item: 

a. Listed issuer means a listed issuer as defined in §240.10A-3 of this chapter; 

b. National securities exchange means a national securities exchange registered 
pursuant to section 6(a) of the Exchange Act (15 U.S.C. 78f(a)); 

c. Inter-dealer quotation system means an automated inter-dealer quotation system of a 
national securities association registered pursuant to section 15A(a) of the Exchange 
Act (15 U.S.C. 78o-3(a)); and 

d. National securities association means a national securities association registered 
pursuant to section 15A(a) of the Exchange Act (15 U.S.C. 78o-3(a)) that has been 
approved by the Commission (as that definition may be modified or supplemented). 

2. With respect to paragraphs (c)(2)(i), (d)(1) and (e)(2) of this Item, disclose whether a current 
copy of the applicable committee charter is available to security holders on the registrant’s Web 
site, and if so, provide the registrant’s Web site address. If a current copy of the charter is not 
available to security holders on the registrant’s Web site, include a copy of the charter in an 
appendix to the registrant’s proxy or information statement that is provided to security holders at 
least once every three fiscal years, or if the charter has been materially amended since the 
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beginning of the registrant’s last fiscal year. If a current copy of the charter is not available to 
security holders on the registrant’s Web site, and is not included as an appendix to the 
registrant’s proxy or information statement, identify in which of the prior fiscal years the charter 
was so included in satisfaction of this requirement. 

§240.10C-1 (Listing standards relating to compensation committees). 

(b) Required Standards 

(4) Independence of compensation consultants and other advisers. The compensation 
committee of a listed issuer may select a compensation consultant, legal counsel or other 
adviser to the compensation committee only after taking into consideration the following 
factors, as well as any other factors identified by the relevant national securities exchange or 
national securities association in its listing standards: 

(i) The provision of other services to the issuer by the person that employs the 
compensation consultant, legal counsel or other adviser; 

(ii) The amount of fees received from the issuer by the person that employs the 
compensation consultant, legal counsel or other adviser, as a percentage of the total 
revenue of the person that employs the compensation consultant, legal counsel or other 
adviser; 

(iii) The policies and procedures of the person that employs the compensation consultant, 
legal counsel or other adviser that are designed to prevent conflicts of interest; 

(iv) Any business or personal relationship of the compensation consultant, legal counsel or 
other adviser with a member of the compensation committee; 

(v) Any stock of the issuer owned by the compensation consultant, legal counsel or other 
adviser; and 

(vi) Any business or personal relationship of the compensation consultant, legal counsel, 
other adviser or the person employing the adviser with an executive officer of the 
issuer. 
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Adopting Release Excerpts 

Excerpts from the original adopting release include: 

 Several commenters viewed this item as redundant with the Compensation Discussion and 
Analysis (“CD&A”) required under Item 402, and suggested that they be combined. While 
this item and CD&A both involve the determination of executive officer compensation, they 
have different focuses. Item 407(e) focuses on the company’s corporate governance structure 
that is in place for considering and determining executive and director compensation – such 
as the scope of authority of the compensation committee and others in making these 
determinations, as well as the resources utilized by the committee. In contrast, CD&A  
focuses on material information about the compensation policies and objectives of the 
company and seeks to put the quantitative disclosure about named executive officer 
compensation into perspective. We believe it is appropriate to discuss each of these matters 
separately and, accordingly, we have not combined them. 

 Unlike the Audit Committee Report, the Compensation Committee Report will be required to 
be included or incorporated by reference into the company’s annual report on Form 10-K, so 
that it is presented along with CD&A when that disclosure is provided in the Form 10-K or 
incorporated by reference from a proxy or information statement. Like the Audit Committee 
Report, the Compensation Committee Report will only be required one time during any fiscal 
year. The name of each member of the company’s compensation committee (or, in the 
absence of a compensation committee, the persons performing equivalent functions or the 
entire board of directors) must appear below the disclosure. This report will be “furnished” 
rather than “filed.” The principal executive officer and principal financial officer will be able 
to look to the Compensation Committee Report in providing their certifications required 
under Exchange Act Rules 13a-14 and 15d-14. 

Excerpts from the proposing release for the rules implementing the Dodd-Frank Act’s 
compensation committee and compensation adviser requirements include: 

 Currently, Item 407(e)(3) focuses on the conflicts of interest that may arise from a 
compensation consultant also providing other non-executive compensation consulting 
services to an issuer, which may lead the consultant to provide executive compensation 
advice favored by management in order to obtain or retain such other assignments. Section 
10C(c)(2) is more open-ended about conflicts of interest in that it requires issuers to disclose 
whether the work of a compensation consultant raised “any conflict of interest” and, if so, the 
nature of the conflict and how the conflict is being addressed. The term “conflict of interest” 
is not defined in Section 10C(c)(2), and our proposed rule would not supply a definition. 

 As discussed above, Sections 10C(f) and 10C(b) of the Exchange Act require the 
Commission to adopt rules directing the exchanges to prohibit the listing of the securities of 
an issuer whose compensation committee does not consider the independence factors 
identified by the Commission when retaining compensation advisers. Section 10C(b)(2) 
identifies specific factors that must be included in these listing standards, and, as described 
above, we are proposing to include them in proposed Rule 10C-1(b)(4)(i) through (v). 
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 In light of the link between the requirement that the compensation committees of listed 
issuers consider independence factors before retaining compensation advisers and the 
disclosure requirements about compensation consultants and their conflicts of interest, we 
believe it would be appropriate to provide some guidance to issuers as to the factors that 
should be considered in determining whether there is a conflict of interest that would trigger 
disclosure under the proposed amendments. Therefore, we propose to include an instruction 
that identifies the factors set forth in proposed Rule 10C-1(b)(4)(i) through (v) as among the 
factors that issuers should consider in determining whether there is a conflict of interest that 
may need to be disclosed in response to our proposed amendments to Item 407(e)(3)(iii). 
Although only listed issuers will be required to consider the five independence factors before 
selecting a compensation consultant, we believe that these five factors will be helpful to all 
Exchange Act registrants subject to the proxy rules in assessing potential conflicts of interest. 

 We have not concluded that the presence or absence of any of these individual factors 
indicates that a compensation consultant has a conflict of interest that would require 
disclosure under the proposed amendments, nor have we concluded that there are no other 
circumstances or factors that might present a conflict of interest for a compensation 
consultant retained by a compensation committee. Moreover, if, under our rules, disclosure 
of fees paid to a compensation consultant is required, this does not reflect a conclusion that a 
conflict of interest is present. In addition to considering the factors enumerated above and 
any other factors that the exchanges may highlight in applicable listing standards, the issuer 
would need to consider the specific facts and circumstances relating to a consultant’s 
engagement to determine whether there may be a conflict of interest that would be required 
to be disclosed under our new rules.  

 If a compensation committee determines that there is a conflict of interest with the 
compensation consultant based on the relevant facts and circumstances, the issuer would be 
required to provide a clear, concise and understandable description of the specific conflict 
and how the issuer has addressed it. A general description of an issuer’s policies and 
procedures to address conflicts of interest or the appearance of conflicts of interest would not 
suffice. 
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Practice Pointers 

Compensation Committee Report and Compensation Discussion and Analysis 

 The adopting release states that Compensation Discussion and Analysis is not the report of 
the compensation committee.  However, given the requirement to approve CD&A in the 
compensation committee report and the fact that the compensation committee sets executive 
compensation policies and makes executive compensation decisions, the compensation 
committee is ultimately responsible for the disclosures required to be made in CD&A. 

− See Part E. Compensation Discussion and Analysis. 

Location of Discussion of Compensation Committee’s Process and Procedures 

 The compensation program’s processes and procedures should generally be described in the 
description of the compensation committee required by item 407(e) of Regulation S-K, not 
in CD&A. 

Updating Compensation Committee Processes and Procedures 

 Given the need to provide detailed disclosures regarding the compensation committee’s 
processes and procedures (including the roles played by executives and compensation 
consultants), companies should review their processes and procedures and consider whether 
they should be modified or refined.   

− To the extent a company’s processes or procedures are not clearly documented, the 
company should consider documenting them. 

Compensation Consultant Conflicts of Interest 

 Neither the Dodd-Frank Act nor the rules implementing the Dodd-Frank Act’s compensation 
committee and compensation adviser requirements define what constitutes a compensation 
consultant “conflict of interest” that may require disclosure pursuant to Item 407(e)(3)(iv) of 
Regulation S-K.  In the proposing release for the rules implementing the Dodd-Frank Act’s 
compensation committee and compensation adviser requirements the SEC noted that the 
rules are intended to address both: 

− conflicts of interest that may arise from a compensation consultant also providing other 
non-executive compensation consulting services to an issuer, which may lead the 
consultant to provide executive compensation advice favored by management in order 
to obtain or retain such other assignments; and 

− any other conflict of interest.   

 Although not required to do so, to head off a comment from the SEC staff issuers that have 
concluded that no compensation consultant conflict of interest exists should consider so 
stating in the proxy statement and describing the process that the company went through to 
make this determination.  
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Smaller Reporting Companies 

 A registrant that qualifies as a “smaller reporting company” is not required to make the 
Compensation Committee Interlocks and Insider Participation disclosures or prepare a 
Compensation Committee Report. 

− See Part T. Smaller Reporting Companies. 
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R. PLAIN ENGLISH REQUIREMENT

The rules require all executive and director compensation, related person transaction, beneficial
ownership and corporate governance disclosures to be made using plain English.

Rules

The plain english requirement is contained in Rule 13a-20(a) which reads as follows:

Rule 13a-20 Plain English presentation of specified information.

(b) Any information included or incorporated by reference in a report filed under section 13(a) of
the Act (15 U.S.C. 78m(a)) that is required to be disclosed pursuant to Item 402, 403, 404 or
407 of Regulation S-K (§§229.402, 229.403, 229.404 or 229.407 of this chapter) must be
presented in a clear, concise and understandable manner. You must prepare the disclosure
using the following standards:

(1) Present information in clear, concise sections, paragraphs and sentences;

(2) Use short sentences;

(3) Use definite, concrete, everyday words;

(4) Use the active voice;

(5) Avoid multiple negatives;

(6) Use descriptive headings and subheadings;

(7) Use a tabular presentation or bullet lists for complex material, wherever possible;

(8) Avoid legal jargon and highly technical business and other terminology;

(9) Avoid frequent reliance on glossaries or defined terms as the primary means of
explaining information. Define terms in a glossary or other section of the document
only if the meaning is unclear from the context. Use a glossary only if it facilitates
understanding of the disclosure; and

(10) In designing the presentation of the information you may include pictures, logos,
charts, graphs and other design elements so long as the design is not misleading and the
required information is clear. You are encouraged to use tables, schedules, charts and
graphic illustrations that present relevant data in an understandable manner, so long as
such presentations are consistent with applicable disclosure requirements and
consistent with other information in the document. You must draw graphs and charts to
scale. Any information you provide must not be misleading.



K&L GATES LLP R-2

Note to Rule 13a-20.

In drafting the disclosure to comply with this section, you should avoid the following:

1. legalistic or overly complex presentations that make the substance of the disclosure difficult
to understand;

2. vague “boilerplate” explanations that are imprecise and readily subject to different
interpretations;

3. complex information copied directly from legal documents without any clear and concise
explanation of the provision(s); and

4. disclosure repeated in different sections of the document that increases the size of the
document but does not enhance the quality of the information.

Practice Pointers

SEC Focus on Plain English Requirement

• The requirement to provide clear and understandable disclosure is a major focus of the SEC.

− See Christopher Cox, Speech by SEC Chairman: Address to the 2007 Corporate Counsel
Institute (March 8, 2007), a copy of which is located at Appendix R-I.

− See also Christopher Cox, Speech by SEC Chairman: Closing Remarks to the Second
Annual Corporate Governance Summit (March 23, 2007), a copy of which is located at
Appendix R-II.

− See also John W. White, Speech by SEC Staff: Keeping the Promises of Leadership and
Teamwork: The 2007 Proxy Season and Executive Compensation Disclosures (May 3,
2007), a copy of which is located at Appendix R-III.

− See also John W. White, Speech by SEC Staff: Where’s the Analysis? (October 9, 2007),
a copy of which is located at Appendix E-I.

− See also Staff Observations in the Review of Executive Compensation Disclosure (Oct. 9,
2007), a copy of which is located at Appendix B-IV.

Role of Lawyers

• Lawyers play a critical role in improving executive compensation disclosures.

− See Christopher Cox, Speech by SEC Chairman: Address to the 2007 Corporate Counsel
Institute (March 8, 2007), a copy of which is located at Appendix R-I.

Plain English Resources

• See the following for additional information regarding drafting documents in plain English:
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− Plain English Disclosure, SEC Release No. 33-7497 (Jan. 28, 1998), which can be found
at www.sec.gov/rules/final/33-7497.txt.

− Christopher Cox, Introductory Remarks Before the Executive Compensation Disclosure
Conference (Apr. 3, 2006), a copy of which is located at Appendix R-IV.

− A Plain English Handbook: How to Create Clear SEC Disclosure Documents (Aug.
1998), which can be found at www.sec.gov/pdf/handbook.pdf.
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S. AMENDMENTS TO FORM 8-K 

The rules revised the treatment of compensatory arrangements under Form 8-K by removing them 
from Item 1.01 and adding a new disclosure requirement for such arrangements in Item 5.02. 

The rules adopted in January 2011 made certain revisions to the Form 8-K disclosures required 
regarding the results of shareholder votes in light of the say-on-frequency vote required by the 
Dodd-Frank Act’s say-on-pay requirements. 

The SEC has published Compliance & Disclosure Interpretations regarding Form 8-K. 

Rules 

The changes to Form 8-K related to treatment of compensatory arrangements are located in Items 
1.01 and 5.02 and the disclosure requirements relating to the say-on-frequency vote are located in 
Item 5.07 which read as follows: 

Form 8-K 

Item 1.01.  Entry into a Material Definitive Agreement. 

(a) If the registrant has entered into a material definitive agreement not made in the ordinary 
course of business of the registrant, or into any amendment of such agreement that is material 
to the registrant, disclose the following information: 

(1) the  date on which the agreement was entered into or amended, the identity of the parties to 
the agreement or amendment and a brief description of any material relationship between 
the registrant or its affiliates and any of the parties, other than in respect of the material 
definitive agreement or amendment; and 

(2) a brief description of the terms and conditions of the agreement or amendment that are 
material to the registrant. 

(b) For purposes of this Item 1.01, a material definitive agreement means an agreement that 
provides for obligations that are material to and enforceable against the registrant, or rights 
that are material to the registrant and enforceable by the registrant against one or more other 
parties to the agreement, in each case whether or not subject to conditions. 

Instructions. 

1. Any material definitive agreement of the registrant not made in the ordinary course of the 
registrant’s business must be disclosed under this Item 1.01.  An agreement is deemed to be not 
made in the ordinary course of a registrant’s business even if the agreement is such as ordinarily 
accompanies the kind of business conducted by the registrant if it involves the subject matter 
identified in Item 601(b)(10)(ii)(A)-(D) of Regulation S-K (17 CFR 229.601(b)(10)(ii)(A)-(D)).  
An agreement involving the subject matter identified in Item 601(b)(10)(iii)(A) or (B) need not be 
disclosed under this Item. 
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2. A registrant must provide disclosure under this Item 1.01 if the registrant succeeds as a party 
to the agreement or amendment to the agreement by assumption or assignment (other than in 
connection with a merger or acquisition or similar transaction). 

3. With respect to asset-backed securities, as defined in Item 1101 of Regulation AB (17 CFR 
229.1101), disclosure is required under this Item 1.01 regarding the entry into or an amendment to 
a definitive agreement that is material to the asset-backed securities transaction, even if the  
registrant is not a party to such agreement (e.g., a servicing agreement with a servicer 
contemplated by Item 1108(a)(3) of Regulation AB (17 CFR 229.1108(a)(3)). 

Item 5.02.  Departure of Directors or Certain Officers; Election of Directors; Appointment 
of Certain Officers; Compensatory Arrangements of Certain Officers. 

(a) (1) If a director has resigned or refuses to stand for re-election to the board of directors since 
the date of the last annual meeting of shareholders because of a disagreement with the 
registrant, known to an executive officer of the registrant, as defined in 17 CFR 240.3b-7, on 
any matter relating to the registrant’s operations, policies or practices, or if a director has been 
removed for cause from the board of directors, disclose the following information: 

(i) the date of such resignation, refusal to stand for re-election or removal; 

(ii) any positions held by the director on any committee of the board of directors at the 
time of the director’s resignation, refusal to stand for re-election or removal; and 

(iii) a brief description of the circumstances representing the disagreement that the 
registrant believes caused, in whole or in part, the director’s resignation, refusal to 
stand for re-election or removal. 

(2) If the director has furnished the registrant with any written correspondence concerning the 
circumstances surrounding his or her resignation, refusal or removal, the registrant shall 
file a copy of the document as an exhibit to the report on Form 8-K. 

(3) The registrant also must: 

(i) provide the director with a copy of the disclosures it is making in response to this 
Item 5.02 no later than the day the registrant file the disclosures with the 
Commission; 

(ii) provide the director with the opportunity to furnish the registrant as promptly as 
possible with a letter addressed to the registrant stating whether he or she agrees with 
the statements made by the registrant in response to this Item 5.02 and, if not, stating 
the respects in which he or she does not agree; and 

(iii) file any letter received by the registrant from the director with the Commission as an 
exhibit by an amendment to the previously filed Form 8-K within two business days 
after receipt by the registrant. 

(b) If the registrant’s principal executive officer, president, principal financial officer, principal 
accounting officer, principal operating officer, or any person performing similar functions, or 
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any named executive officer, retires, resigns or is terminated from that position, or if a director 
retires, resigns, is removed, or refuses to stand for re-election (except in circumstances 
described in paragraph (a) of this Item 5.02), disclose the fact that the event has occurred and 
the date of the event. 

(c) If the registrant appoints a new principal executive officer, president, principal financial 
officer, principal accounting officer, principal operating officer, or person performing similar 
functions, disclose the following information with respect to the newly appointed officer: 

(1) the name and position of the newly appointed officer and the date of the appointment; 

(2) the information required by Items 401(b), (d), (e) and Item 404(a) of Regulation S-K (17 
CFR 229.401(b), (d), (e) and 229.404(a)); and 

(3) a brief description of any material plan, contract or arrangement (whether or not written) to 
which a covered officer is a party or in which he or she participates that is entered into or 
material amendment in connection with the triggering event or any grant or award to any 
such covered person or modification thereto, under any such plan, contract or arrangement 
in connection with any such event. 

Instruction to paragraph (c). 

If the registrant intends to make a public announcement of the appointment other than by means of 
a report on Form 8-K, the registrant may delay filing the Form 8-K containing the disclosures 
required by this Item 5.02(c) until the day on which the registrant otherwise makes public 
announcement of the appointment of such officer. 
 
(d)  If the registrant elects a new director, except by a vote of security holders at an annual meeting 

or special meeting convened for such purpose, disclose the following information: 
 

(1) the name of the newly elected director and the date of election; 

(2) a brief description of any arrangement or understanding between the new director and any 
other persons, naming such persons, pursuant to which such director was selected as a 
director; 

(3) the committees of the board of directors to which the new director has been, or at the time 
of this disclosure is expected to be, named; 

(4) the information required by Item 404(a) of Regulation S-K (17 CFR 229.404(a)); and 

(5) a brief description of any material plan, contract or arrangement (whether or not written) to 
which the director is a party or in which he or she participates that is entered into or 
material amendment in connection with the triggering event or any grant or award to any 
such covered person or modification thereto, under any such plan, contract or arrangement 
in connection with any such event. 

(e)  If the registrant enters into, adopts, or otherwise commences a material compensatory plan, 
contract or arrangement (whether or not written), as to which the registrant’s principal 
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executive officer, principal financial officer, or a named executive officer participates or is a 
party, or such compensatory plan, contract or arrangement is materially amended or modified, 
or a material grant or award under any such plan, contract or arrangement to any such person is 
made or materially modified, then the registrant shall provide a brief description of the terms 
and conditions of the plan, contract or arrangement and the amounts payable to the officer 
thereunder. 

 
Instructions to paragraph (e). 

1. Disclosure under this Item 5.02(e) shall be required whether or not the specified event is in 
connection with events otherwise triggering disclosure pursuant to this Item 5.02. 

2. Grants or awards (or modifications thereto) made pursuant to a plan, contract or arrangement 
(whether involving cash or equity), that are materially consistent with the previously disclosed 
terms of such plan, contract or arrangement, need not be disclosed under this Item 5.02(e), 
provided the registrant has previously disclosed such terms and the grant, award or modification is 
disclosed when Item 402 of Regulation S-K (17 CFR 229.402) requires such disclosure. 

(f)  If the salary or bonus of a named executive officer cannot be calculated as of the most recent 
practicable date and is omitted from the Summary Compensation Table as specified in 
Instruction 1 to Item 402(c)(2)(iii) and (iv) of Regulation S-K, disclose the appropriate 
information under this Item 5.02(f) when there is a payment, grant, award, decision or other 
occurrence as a result of which such amounts become calculable in whole or part. Disclosure 
under this Item 5.02(f) shall include a new total compensation figure for the named executive 
officer, using the new salary or bonus information to recalculate the information that was 
previously provided with respect to the named executive officer in the registrant’s Summary 
Compensation Table for which the salary and bonus information was omitted in reliance on 
Instruction 1 to Item 402(c)(2)(iii) and (iv) of Regulation S-K (17 CFR 229.402(c)(2)(iii) and 
(iv)). 

 
Instructions to Item 5.02. 

1. The disclosure requirements of this Item 5.02 do not apply to a registrant that is a wholly-
owned subsidiary of an issuer with a class of securities registered under Section 12 of the 
Exchange Act (15 U.S.C. 78l), or that is required to file reports under Section 15(d) of the 
Exchange Act (15 U.S.C. 78o(d)). 

2. To the extent that any information called for in Item 5.02(c)(3) or Item 5.02(d)(3) or Item 
5.02(d)(4) is not determined or is unavailable at the time of the required filing, the registrant shall 
include a statement this effect in the filing and then must file an amendment to its Form 8-K filing 
under this Item 5.02 containing such information within four business days after the information is 
determined or becomes available. 

3. The registrant need not provide information with respect to plans, contracts, and arrangements 
to the extent they do not discriminate in scope, terms or operation, in favor of executive officers or 
directors of the registrant and that are available generally to all salaried employees. 
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4. For purposes of this Item, the term “named executive officer” shall refer to those executive 
officers for whom disclosure was required in the registrant’s most recent filing with the 
Commission under the Securities Act (15 U.S.C. 77a et seq.) or Exchange Act (15 U.S.C. 78a et 
seq.) that required disclosure pursuant to Item 402(c) of Regulation S-K (17 CFR 229.402(c)). 

Item 5.07.  Submission of Matters to a Vote of Security Holders. 

If any matter was submitted to a vote of security holders, through the solicitation of proxies or 
otherwise, provide the following information: 

(a) The date of the meeting and whether it was an annual or special meeting. This information 
must be provided only if a meeting of security holders was held. 

(b) If the meeting involved the election of directors, the name of each director elected at the 
meeting, as well as a brief description of each other matter voted upon at the meeting; and state 
the number of votes cast for, against or withheld, as well as the number of abstentions and 
broker non-votes as to each such matter, including a separate tabulation with respect to each 
nominee for office. For the vote on the frequency of shareholder advisory votes on executive 
compensation required by section 14A(a)(2) of the Securities Exchange Act of 1934 (15 
U.S.C. 78n-1) and §240.14a-21(b), state the number of votes cast for each of 1 year, 2 years, 
and 3 years, as well as the number of abstentions. 

(c) A description of the terms of any settlement between the registrant and any other participant 
(as defined in Instruction3 to Item 4 of Schedule 14A (17 CFR 240.14a-101)) terminating any 
solicitation subject to Rule 14a-12(c), including the cost oranticipated cost to the registrant. 

(d) No later than one hundred fifty calendar days after the end of the annual or other meeting of 
shareholders at which shareholders voted on the frequency of shareholder votes on the 
compensation of executives as required by section 14A(a)(2) of the Securities Exchange Act of 
1934 (15 U.S.C. 78n-1), but in no event later than sixty calendar days prior to the deadline for 
submission of shareholder proposals under §240.14a-8, as disclosed in the registrant’s most 
recent proxy statement for an annual or other meeting of shareholders relating to the election 
of directors at which shareholders voted on the frequency of shareholder votes on the 
compensation of executives as required by section 14A(a)(2) of the Securities Exchange Act of 
1934 (15 U.S.C. 78n-1(a)(2)), by amendment to the most recent Form 8-K filed pursuant to (b) 
of this Item, disclose the company’s decision in light of such vote as to how frequently the 
company will include a shareholder vote on the compensation of executives in its proxy 
materials until the next required vote on the frequency of shareholder votes on the 
compensation of executives. 

Instruction 1 to Item 5.07. 

The four business day period for reporting the event under this Item 5.07, other than with respect 
to Item 5.07(d), shall begin to run on the day on which the meeting ended. The registrant shall 
disclose on Form 8-K under this Item 5.07 the preliminary voting results. The registrant shall file 
an amended report on Form 8-K under this Item 5.07 to disclose the final voting results within four 
business days after the final voting results are known. However, no preliminary voting results need 
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be disclosed under this Item 5.07 if the registrant has disclosed final voting results on Form 8-K 
under this Item. 

 

Adopting Release and Interpretative Guidance 

A copy of the SEC’s Compliance & Disclosure Interpretations dated July 8, 2011 regarding Form 
8-K is located at Appendix S-1 

 An electronic copy of the compliance & disclosure interpretations which is intended to be 
updated from time to time can be found at http://www.sec.gov/divisions/corpfin/guidance/8-
kinterp.htm 

Relevant excerpts from the adopting release include: 

 [P]articularly because of the terms of Item 601(b)(10), Item 1.01 of Form 8-K triggered 
compensation disclosure of the types of matters that, in some cases, appear to have fallen short 
of the “unquestionably or presumptively material” standard associated with the expanded 
Form 8-K disclosure items.  

 Accordingly, we are adopting amendments to Form 8-K that will uncouple Item 601(b)(10)(iii) 
of Regulation S-K from the current disclosure requirements of Form 8-K. As proposed, we are 
eliminating employment compensation arrangements from the scope of Item 1.01 altogether 
and expanding Item 5.02 of Form 8-K to cover only those compensatory arrangements with 
executive officers and directors that we believe are unquestionably or presumptively material.  

 Specifically, we are deleting the last sentence of former Instruction 1 to Item 1.01 of Form 8-
K, which references the portions of Item 601(b)(10) of Regulation S-K that specifically relate 
to management compensation and compensatory plans. In place of the deleted sentence, we are 
adding a sentence specifying that agreements involving the subject matter identified in Item 
601(b)(10)(iii)(A) and (B) of Regulation S-K need not be disclosed under amended Item 1.01 
of Form 8-K. This change also will apply to the disclosure of terminations of material 
definitive agreements under Item 1.02 of Form 8-K, which references the definition of 
“material definitive agreement” in Item 1.01 of Form 8-K. 

 As proposed, we are modifying Item 5.02 to capture generally the information already required 
under that item, as well as additional information regarding material employment 
compensation arrangements involving named executive officers that, prior to today’s 
amendments, would be called for under Item 1.01... We are accomplishing this by taking the 
following steps:  

 expanding the information regarding retirement, resignation or termination to include all 
persons falling within the definition of named executive officers for the company’s 
previous fiscal year, whether or not included in the list specified in Item 5.02 prior to these 
amendments; 

 expanding the disclosure items covered under Item 5.02 beyond employment agreements 
to require a brief description of any material plan, contract or arrangement to which a 
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covered officer or director is a party or in which he or she participates that is entered into 
or materially amended in connection with any of the triggering events specified in Item 
5.02(c) and (d), or any grant or award to any such covered person, or modification thereto, 
under any such plan, contract or arrangement in connection with any such event;  

 with respect to the principal executive officer, the principal financial officer, or persons 
falling within the definition of named executive officer for the company’s previous fiscal 
year, expanding the disclosure items to include a brief description of any material new 
compensatory plan, contract or arrangement, or new grant or award thereunder (whether or 
not written), and any material amendment to any compensatory plan, contract or 
arrangement (or any modification to a grant or award thereunder), whether or not such 
occurrence is in connection with a triggering event specified in Item 5.02. Grants or awards 
or modifications thereto will not be required to be disclosed if they are consistent with the 
terms of previously disclosed plans or arrangements and they are disclosed the next time 
the company is required to provide new disclosure under Item 402 of Regulation S-K; and 

 adding a requirement for disclosure of salary or bonus for the most recent fiscal year that 
was not available at the latest practicable date in connection with disclosure under Item 
402 of Regulation S-K.  This disclosure will also require a new total compensation 
recalculation to reflect the new salary or bonus information.  

 We are including a new Instruction to Item 5.02 that will clarify that for purposes of this Item 
the named executive officers are the persons for whom disclosure was required in the most 
recent filing with the Commission that required disclosure under Item 402(c) of Regulation S-
K or Item 402(b) of Regulation S-B, as applicable. 

Practice Pointers 

Main Changes to the Treatment of Compensatory Arrangements under Form 8-K 

 The main change to Form 8-K is that entry into compensatory plans, contracts or arrangements 
with directors and executive officers is no longer covered by Item 1.01. 

 Note any such compensatory plans, contracts or arrangements may still be material 
contracts required to be included as exhibits to periodic reports on the same basis as before. 

 Note new Item 5.02(e) covers entry into and material amendments of material 
compensatory plans, contracts or arrangements with the CEO, CFO and the named 
executive officers. 

 The revisions also cover entry into and material amendments of material compensatory 
plans, contracts or arrangements with certain “principal officers” and directors in 
connection with the appointment or election of such individuals. 

 Also note, Item 5.02(b) has been amended to cover retirement, resignation or termination of 
any named executive officer (instead of just “principal officers”). 
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 The revisions to Form 8-K clarify that the named executive officers are those named executive 
officers who were in the company’s most recent filing that required disclosure under Item 
402(c) of Regulation S-K.  

Disclosure of Determination of Named Executive Officer’s Salary or Bonus Now Required 

 If a named executive officer’s salary or bonus was not determinable when a company filed its 
proxy statement (or Form 10-K), when such officer’s salary or bonus becomes determinable 
the company must file a Form 8-K disclosing under Item 5.02(e) the amount awarded as salary 
or bonus. 

Update Disclosure Controls and Procedures 

 Companies should educate their compensation committee, disclosure committee and 
appropriate personnel regarding the changes to Form 8-K and update their disclosure controls 
and procedures to reflect such changes and ensure timely filings under Form 8-K. 



APPENDIX S-I 

SEC Compliance & Disclosure Interpretations regarding Form 
8-K (July 8, 2011)



Home | Previous Page

 

Exchange Act Form 8-K 

Last Update: July 8, 2011 

These interpretations replace the Form 8-K interpretations in the July 

1997 Manual of Publicly Available Telephone Interpretations, the June 

13, 2003 Frequently Asked Questions Regarding the Use of Non-GAAP 

Financial Measures and the November 22, 2004 Form 8-K Frequently 

Asked Questions. Some of the interpretations included here were 

originally published in the sources noted above, and have been revised in 

some cases. The bracketed date following each interpretation is the 

latest date of publication or revision. 

QUESTIONS AND ANSWERS OF GENERAL APPLICABILITY 

Section 101. Form 8-K — General Guidance 

Question 101.01 

Question: If a triggering event specified in one of the items of Form 8-K 

occurs within four business days before a registrant’s filing of a periodic 

report, may the registrant disclose the event in its periodic report rather 

than a separate Form 8-K? If so, under what item of the periodic report 

should the event be disclosed? Item 5 of Part II of Form 10-Q and Item 9B 

of Form 10-K appear to be limited to events that were required to be 

disclosed during the period covered by those reports. 

Answer: Yes, a triggering event occurring within four business days before 

the registrant’s filing of a periodic report may be disclosed in that periodic 

report, except for filings required to be made under Item 4.01 of Form 8-K, 

Changes in Registrant’s Certifying Accountant and Item 4.02 of Form 8-K, 

Non-Reliance on Previously Issued Financial Statements or a Related Audit 

Report or Completed Interim Review. The registrant may disclose triggering 

events, other than Items 4.01 and 4.02 events, on the periodic report 

under Item 5 of Part II of Form 10-Q or Item 9B of Form 10-K, as 

applicable. All Item 4.01 and Item 4.02 events must be reported on Form 

8-K. Of course, amendments to previously filed Forms 8-K must be filed on 

a Form 8-K/A. See also Exchange Act Form 8-K Question 106.04 regarding 

the ability to rely on Item 2.02 of Form 8-K. [April 2, 2008]  

Question 101.02 

Question: Some items of Form 8-K are triggered by the specified event 

occurring in relation to the “registrant” (such as Items 1.01, 1.02, 2.03, 

2.04). Other items of Form 8-K refer also to majority-owned subsidiaries 

(such as Item 2.01). Should registrants interpret all Form 8-K Items as 

applying the triggering event to the registrant and subsidiaries, other than 
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items that obviously apply only at the registrant level, such as changes in 

directors and principal officers?  

Answer: Yes. Triggering events apply to registrants and subsidiaries. For 

example, entry by a subsidiary into a non-ordinary course definitive 

agreement that is material to the registrant is reportable under Item 1.01 

and termination of such an agreement is reportable under Item 1.02. 

Similarly, Item 2.03 disclosure is triggered by definitive obligations or off-

balance sheet arrangements of the registrant and/or its subsidiaries that 

are material to the registrant. [April 2, 2008]  

Question 101.03 

Question: General Instruction E to Form 8-K requires that a copy of the 

report be filed with each exchange where the registrant’s securities are 

listed. Does the term “exchange” as used in the instruction refer only to 

domestic exchanges?  

Answer: Yes. The term “exchange” as used in the instruction refers only to 

domestic exchanges and, accordingly, Form 8-K reports need be furnished 

only to domestic exchanges. [April 2, 2008]  

Question 101.04 

Question: If a Form 8-K contains audited annual financial statements that 

are a revised version of financial statements previously filed with the 

Commission and have been revised to reflect the effects of certain 

subsequent events, such as discontinued operations, a change in reportable 

segments or a change in accounting principle, then under Item 601(b)(101)

(i) of Regulation S-K, the filer must submit an interactive data file with the 

Form 8-K for those revised audited annual financial statements. Paragraph 

6(a) of General Instruction C of Form 6-K contains a similar requirement. 

Item 601(b)(101)(ii) of Regulation S-K and Paragraph 6(b) of General 

Instruction C of Form 6-K permit a filer to voluntarily submit an interactive 

data file with a Form 8-K or 6 K, respectively, under specified conditions. Is 

a filer permitted to voluntarily submit an interactive data file with a Form 8-

K or 6-K for other financial statements that may be included in the Form 8-

K or 6-K, but for which an interactive data file is not required to be 

submitted? For example, if the Form 6-K contains interim financial 

statements other than pursuant to the nine-month updating requirement of 

Item 8.A.5 of Form 20-F? 

Answer: Yes, if the filer otherwise complies with Item 601(b)(101)(ii) of 

Regulation S-K and Paragraph 6(b) of General Instruction C of Form 6-K, as 

applicable. [Sep. 14, 2009] 

Question 101.05 

Question: If a filer is required to submit an interactive data file with a form 

other than a Form 8-K or 6-K, may the filer satisfy this requirement by 

submitting the interactive data file with a Form 8-K or 6-K? 

Answer: No. If a filer does not submit an interactive data file with a form 

as required, the filer must amend the form to include the interactive data 

file. [Sep. 14, 2009] 
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Section 102. Item 1.01 Entry into a Material Definitive Agreement 

Question 102.01 

Question: If an agreement that was not material at the time the registrant 

entered into it becomes material at a later date, must the registrant file an 

Item 1.01 Form 8-K at the time the agreement becomes material? 

Answer: No. If an agreement becomes material to the registrant but was 

not material to the registrant when it entered into, or amended, the 

agreement, the registrant need not file a Form 8-K under Item 1.01. In any 

event, the registrant must file the agreement as an exhibit to the periodic 

report relating to the reporting period in which the agreement became 

material if, at any time during that period, the agreement was material to 

the registrant. In this regard, the registrant would apply the requirements 

of Item 601 of Regulation S-K to determine if the agreement must be filed 

with the periodic report. [April 2, 2008]  

Question 102.02 

Question: Is a placement agency or underwriting agreement a material 

definitive agreement for purposes of Item 1.01? If so, does the requirement 

to disclose the parties to the agreement require disclosure of the name of 

the placement agent or underwriter? Would such disclosure render the safe 

harbor from the definition of an “offer” included in Securities Act Rule 135c 

not available for the Form 8-K filing? 

Answer: The registrant must determine whether specific agreements are 

material using established standards of materiality and with reference to 

Instruction 1 to Item 1.01. If the registrant determines that such an 

agreement requires filing under Item 1.01, it may, as under Item 3.02, 

omit the identity of the underwriters from the disclosure in the Form 8-K to 

remain within the safe harbor of Rule 135c. [April 2, 2008]  

Question 102.03 

Question: Must a material definitive agreement be summarized in the body 

of the Form 8-K if it is filed as an exhibit to the Form 8-K? 

Answer: Yes. Item 1.01 requires “a brief description of the material terms 

and conditions of the agreement or amendment that are material to the 

registrant.” Therefore, incorporation by reference of the actual agreement 

would not satisfy this disclosure requirement. In some cases, the 

agreement may be so brief that it may make sense to disclose all the terms 

of the agreement into the body of the Form 8-K. [April 2, 2008]  

Section 103. Item 1.02 Termination of a Material Definitive 

Agreement 

Question 103.01 

Question: A material definitive agreement has an advance notice provision 

that requires 180 days advance notice to terminate. The counterparty 

delivers to the registrant written advance notice of termination. Even 

though the registrant intends to negotiate with the counterparty and 
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believes in good faith that the agreement will ultimately not be terminated, 

is an Item 1.02 Form 8-K required when the registrant receives the 

appropriate advance notice of termination? 

Answer: Yes. Although Instruction 1 to Item 1.02 notes that no disclosure 

is required solely by reason of that item during negotiations or discussions 

regarding termination of a material definitive agreement unless and until 

the agreement has been terminated, and Instruction 2 indicates that no 

disclosure is required if the registrant believes in good faith that the 

material definitive agreement has not been terminated, Instruction 2 

clarifies that, once notice of termination pursuant to the terms of the 

agreement has been received, the Form 8-K is required, notwithstanding 

the registrant’s continued efforts to negotiate a continuation of the 

contract. [April 2, 2008]  

Question 103.02 

Question: A material definitive agreement expires automatically on June 

30, 200X, but is continued for successive one-year terms until the next 

June 30th unless one party sends a non-renewal notice during a 30-day 

window period six months before the automatic renewal – in other words, 

January. Does non-renewal of this type of agreement by sending the notice 

in January trigger Item 1.02 disclosure? 

Answer: Yes. The triggering event is the sending of the notice in January, 

not the termination of the agreement on June 30th. However, automatic 

renewal in accordance with the terms of the agreement (in other words, 

when no non-renewal notice is sent) does not trigger the filing of an Item 

1.01 Form 8-K. [April 2, 2008] 

Question 103.03 

Question: A material definitive agreement expires on June 30, 200X. It 

provides that either party may renew the agreement for another one-year 

term ending on June 30th if it sends a renewal notice to the other party 

during January, and the other party does not affirmatively reject that notice 

in February. If neither party sends a renewal notice during January, which 

means that the agreement terminates on June 30th, is an Item 1.02 Form 

8-K filing required? 

Answer: No. This would be a termination on the agreement’s stated 

termination date that does not trigger an Item 1.02 filing. If one party 

sends a renewal notice that is not rejected, an Item 1.01 Form 8-K is 

required. Such a filing would be triggered by the passage of the rejection 

deadline on February 28th, and not the sending of the renewal notice in 

January. [April 2, 2008]  

Section 104. Item 1.03 Bankruptcy or Receivership 

None 

Section 105. Item 2.01 Completion of Acquisition or Disposition of 

Assets 

None 
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Section 106. Item 2.02 Results of Operations and Financial 

Condition 

Question 106.01 

Question: Item 2.02 of Form 8-K contains a conditional exemption from its 

requirement to furnish a Form 8-K where earnings information is presented 

orally, telephonically, by webcast, by broadcast or by similar means. 

Among other conditions, the company must provide on its web site any 

financial and other statistical information contained in the presentation, 

together with any information that would be required by Regulation G. 

Would an audio file of the initial webcast satisfy this condition to the 

exemption? 

Answer: Yes, provided that: (1) the audio file contains all material financial 

and other statistical information included in the presentation that was not 

previously disclosed, and (2) investors can access it and replay it through 

the company's web site. Alternatively, slides or a similar presentation 

posted on the web site at the time of the presentation containing the 

required, previously undisclosed, material financial and other statistical 

information would satisfy the condition. In each case, the company must 

provide all previously undisclosed material financial and other statistical 

information, including information provided in connection with any 

questions and answers. Regulation FD also may impose disclosure 

requirements in these circumstances. [Jan. 11, 2010] 

Question 106.02 

Question: A company issues its earnings release after the close of the 

market and holds a properly noticed conference call to discuss its earnings 

two hours later. That conference call contains material, previously 

undisclosed, information of the type described under Item 2.02 of Form 8-

K. Because of this timing, the company is unable to furnish its earnings 

release on a Form 8-K before its conference call. Accordingly, the company 

cannot rely on the exemption from the requirement to furnish the 

information in the conference call on a Form 8-K. What must the company 

file with regard to its conference call? 

Answer: The company must furnish the material, previously non-public, 

financial and other statistical information required to be furnished on Item 

2.02 of Form 8-K as an exhibit to a Form 8-K and satisfy the other 

requirements of Item 2.02 of Form 8-K. A transcript of the portion of the 

conference call or slides or a similar presentation including such information 

will satisfy this requirement. In each case, all material, previously 

undisclosed, financial and other statistical information, including that 

provided in connection with any questions and answers, must be provided. 

[Jan. 11, 2010] 

Question 106.03 

Question: Item 2.02 of Form 8-K contains a conditional exemption from its 

requirement to furnish a Form 8-K where earnings information is presented 

orally, telephonically, by webcast, by broadcast or by similar means. 

Among other conditions, the company must provide on its web site any 

material financial and other statistical information not previously disclosed 
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and contained in the presentation, together with any information that would 

be required by Regulation G. When must all of this information appear on 

the company's web site? 

Answer: The required information must appear on the company's web site 

at the time the oral presentation is made. In the case of information that is 

not provided in a presentation itself but, rather, is disclosed unexpectedly in 

connection with the question and answer session that was part of that oral 

presentation, the information must be posted on the company's web site 

promptly after it is disclosed. Any requirements of Regulation FD also must 

be satisfied. A webcast of the oral presentation would be sufficient to meet 

this requirement. [Jan. 11, 2010] 

Question 106.04 

Question: Company X files its quarterly earnings release as an exhibit to 

its Form 10-Q on Wednesday morning, prior to holding its earnings 

conference call Wednesday afternoon. Assuming that all of the other 

conditions of Item 2.02(b) are met, may the company rely on the 

exemption for its conference call even if it does not also furnish the 

earnings release in an Item 2.02 Form 8-K? 

Answer: Yes. Company X's filing of the earnings release as an exhibit to its 

Form 10-Q, rather than in an Item 2.02 Form 8-K, before the conference 

call takes place, would not preclude reliance on the exemption for the 

conference call. [Jan. 11, 2010] 

Question 106.05 

Question: Does a company's failure to furnish to the Commission the Form 

8-K required by Item 2.02 in a timely manner affect the company's 

eligibility to use Form S-3? 

Answer: No. Form S-3 requires the company to have filed in "a timely 

manner all reports required to be filed in twelve calendar months and any 

portion of a month immediately preceding the filing of the registration 

statement." Because an Item 2.02 Form 8-K is furnished to the 

Commission, rather than filed with the Commission, failure to furnish such 

a Form 8-K in a timely manner would not affect a company's eligibility to 

use Form S-3. While not affecting a company's Form S-3 eligibility, failure 

to comply with Item 2.02 of Form 8-K would, of course, be a violation of 

Section 13(a) of the Exchange Act and the rules thereunder. [Jan. 11, 

2010] 

Question 106.06 

Question: Company A issues a press release announcing its results of 

operations for a just-completed fiscal quarter, including its expected 

adjusted earnings (a non-GAAP financial measure) for the fiscal period. 

Would this press release be subject to Item 2.02 of Form 8-K? 

Answer: Yes, because it contains material, non-public information 

regarding its results of operations for a completed fiscal period. The 

adjusted earnings range presented would be subject to the requirements of 

Item 2.02 applicable to non-GAAP financial measures. [Jan. 11, 2010] 
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Question 106.07 

Question: A registrant reports "preliminary" earnings and results of 

operations for a completed quarterly period, and some of these amounts 

may even be estimates. In issuing this preliminary earnings release, must 

the registrant comply with all of the requirements of, and instructions to, 

Item 2.02 of Form 8-K? 

Answer: Yes. [April 24, 2009] 

Section 107. Item 2.03 Creation of a Direct Financial Obligation 

under an Off-Balance Sheet Arrangement of a Registrant 

Question 107.01 

Question: Instruction 2 to Item 2.03 states that if the registrant is not a 

party to the transaction creating the contingent obligation arising under the 

off-balance sheet arrangement, the four business day period begins on the 

“earlier of” (1) the fourth business day after the contingent obligation is 

created or arises, and (2) the day on which an executive officer becomes 

aware. How can a registrant disclose something of which it is not aware? 

Answer: A registrant must maintain disclosure and internal controls and 

procedures designed to ensure that information required to be disclosed by 

the issuer in the reports that it files under the Exchange Act, including 

Current Reports on Form 8-K, is recorded, processed, summarized and 

reported within the required time frames. Instruction 2 to Item 2.03 

provides for an additional four business days as a “grace” period given the 

nature of the requirement. [April 2, 2008]  

Question 107.02 

Question: If a registrant has a long-term debt issuance in a private 

placement that is coming due, and replaces it or refunds it with another 

long term debt issuance of the same principal amount and with similar 

terms in another private placement, is a Form 8-K required to be filed 

under Item 2.03? 

Answer: Item 2.03 requires disclosure of a direct financial obligation that 

is material to the registrant. Materiality is a facts and circumstances 

determination. Whether the financial obligation is a refinancing on similar 

terms is one such fact; the amount of the obligation is another. Depending 

on other facts and circumstances (including but not limited to factors such 

as current impact on covenants, liquidity and debt capacity and other debt 

requirements), a registrant may be able to conclude that a financial 

obligation in this situation is not material. [April 2, 2008]  

Section 108. Item 2.04 Triggering Events That Accelerate or 

Increase a Direct Financial Obligation or an Obligation under an Off-

Balance Sheet Arrangement 

Question 108.01 

Question: Is an Item 2.04 Form 8-K required if all conditions necessary to 

an event triggering acceleration or an increase in a direct financial 
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obligation under an agreement have occurred but the counterparty has not 

declared, or provided notice of, a default? 

Answer: It depends on how the agreement is written. If, as is often the 

case, such declaration or notice is necessary prior to the increase or the 

acceleration of the obligation, then Item 2.04 is not triggered. If no such 

declaration or notice is necessary and the increase or acceleration is 

triggered automatically on the occurrence of an event without declaration 

or notice and the consequences of the event are material to the registrant, 

then disclosure is required under Item 2.04. [April 2, 2008]  

Section 109. Item 2.05 Costs Associated with Exit or Disposal 

Activities 

Question 109.01 

Question: Are costs associated with an exit activity limited to those 

addressed in FASB Statement of Financial Accounting Standards No. 146, 

Accounting for Costs Associated with Exit or Disposal Activities (SFAS 146)? 

Answer: No. SFAS 146 addresses certain costs associated with an exit 

activity. Paragraph 2 of SFAS 146 states that such costs include, but are 

not limited to, those costs addressed by the SFAS. Other costs that may 

need to be disclosed pursuant to Item 2.05 of Form 8-K are addressed by 

FASB Statements of Financial Accounting Standards Nos. 87, 88, 106 and 

112. [April 2, 2008]  

Question 109.02 

Question: If a registrant, in connection with an exit activity, is terminating 

employees, must it file the Form 8-K when the registrant commits to the 

plan, or can it wait until it has informed its employees? 

Answer: Item 2.05 was intended to be generally consistent with SFAS 146. 

SFAS 146 states that, if a registrant is terminating employees as part of a 

plan to exit an activity, it need not disclose the commitment to the plan 

until it has informed affected employees. Similarly, a Form 8-K need not be 

filed until those employees have been informed. See paragraphs 8, 20 and 

21 of SFAS 146. [April 2, 2008]  

Section 110. Item 2.06 Material Impairments 

None 

Section 111. Item 3.01 Notice of Delisting or Failure to Satisfy a 

Continued Listing Rule or Standard; Transfer of Listing 

None 

Section 112. Item 3.02 Unregistered Sales of Equity Securities 

Question 112.01 

Question: Does the grant of stock options pursuant to an employee stock 
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option plan require disclosure under Item 3.02 of Form 8-K? 

Answer: If a grant of stock options pursuant to an employee stock option 

plan does not constitute a “sale” or “offer to sell” under Securities Act 

Section 2(a)(3), the grant need not be reported under Item 3.02 of Form 8-

K. See, e.g., Millennium Pharmaceuticals, Inc. (May 21, 1998). [April 2, 

2008]  

Question 112.02 

Question: If a registrant sells, in an unregistered transaction, shares of a 

class of equity securities that is not currently outstanding, would the 

volume threshold under Item 3.02 of Form 8-K be exceeded by such sale? 

Answer: Yes. As such, in these circumstances, an Item 3.02 Form 8-K 

filing requirement would be triggered. [April 2, 2008]  

Section 113. Item 3.03 Material Modification to Rights of Security 

Holders 

None 

Section 114. Item 4.01 Changes in Registrant’s Certifying 

Accountant 

Question 114.01 

Question: If a principal accountant resigns, declines to stand for re-

election or is dismissed because its registration with the PCAOB has been 

revoked, should the registrant disclose this fact when filing an Item 4.01 

Form 8-K to report a change in certifying accountant? 

Answer: Yes. Disclosure of the revocation of the accountant's PCAOB 

registration is necessary to understanding the required disclosure with 

respect to whether the former accountant resigned, declined to stand for 

re-election or was dismissed. [Jan. 14, 2011] 

Question 114.02 

Question: A registrant engages a new principal accountant that is related 

in some manner to the former principal accountant (e.g., the firms are 

affiliates or are member firms of the same network), but the new principal 

accountant is a separate legal entity and is separately registered with the 

PCAOB. Should the registrant file an Item 4.01 Form 8-K to report a change 

in certifying accountant? 

Answer: Yes. Because the new principal accountant is a different legal 

entity from the former principal accountant and is separately registered 

with the PCAOB, there is a change in certifying accountant, which must be 

reported on Item 4.01 Form 8 K. [Jan. 14, 2011] 

Question 114.03 

Question: If a registrant's principal accountant enters into a business 
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combination with another accounting firm, should the registrant file an Item 

4.01 Form 8-K to report a change in certifying accountant? 

Answer: Whether an Item 4.01 Form 8-K is required will depend on how 

the combination is structured and on other facts and circumstances. 

Accounting firms that enter into business combinations are encouraged to 

discuss their transactions with the Division's Office of Chief Accountant. 

[Jan. 14, 2011] 

Section 115. Item 4.02 Non-Reliance on Previously Issued Financial 

Statements or a Related Audit Report or Completed Interim Review 

Question 115.01 

Question: If a registrant has taken appropriate action to prevent reliance 

on the financial statements and also has filed a Form 8-K under Item 4.02

(a), must the registrant file a second Form 8-K under Item 4.02(b) if it is 

separately advised by, or receives notice from, its auditor that the auditor 

has reached the same conclusion? 

Answer: No. If the registrant has reported that reliance should not be 

placed on previously issued financial statements because of an error in such 

financial statements, the issuer does not need to file a second Form 8-K to 

indicate that the auditor also has concluded that future reliance should not 

be placed on its audit report, unless the auditor’s conclusion relates to an 

error or matter different from that which triggered the registrant’s filing 

under Item 4.02(a). [April 2, 2008]  

Question 115.02 

Question: Does the Item 4.02 requirement to file a Form 8-K if a company 

concludes that any previously issued financial statements should no longer 

be relied upon because of an error in such financial statements, as 

addressed in FASB Statement of Financial Accounting Standards No. 154, 

Accounting Changes and Error Corrections, apply to pro forma financial 

information? 

Answer: No. The Item 4.02 requirement does not apply to pro forma 

financial information. If an error is detected in pro forma financial 

information, an amendment to the form containing such information may 

be required to correct the error. [April 2, 2008]  

Question 115.03 

Question: Must a filer provide disclosures under Item 4.02(a) of Form 8-K 

when it discovers a material error in its Interactive Data File while the 

financial statements upon which they are based do not contain an error and 

may continue to be relied on? 

Answer: No. Item 4.02(a) requires a Form 8-K only when the filer 

determines that previously issued financial statements should no longer be 

relied upon because of an error in those financial statements. If a filer 

wants to voluntarily provide non-reliance disclosure similar to Item 4.02(a) 

that pertains only to the interactive data, it can do so under either Item 

7.01 or Item 8.01 of Form 8-K. In any event, if a filer finds a material error 

Page 10 of 26Compliance and Disclosure Interpretations: Exchange Act Form 8-K

1/7/2013http://www.sec.gov/divisions/corpfin/guidance/8-kinterp.htm



in its Interactive Data File, it must file an amendment to correct the error. 

In addition, once a filer becomes aware of the error in its Interactive Data 

File, it must correct the error promptly in order for the Interactive Data File 

to be eligible for the modified treatment under the federal securities laws 

provided by Rule 406T of Regulation S-T. [May 29, 2009] 

Section 116. Item 5.01 Changes in Control of Registrant 

None 

Section 117. Item 5.02 Departure of Directors or Certain Officers; 

Election of Directors; Appointment of Certain Officers; 

Compensatory Arrangements of Certain Officers 

Question 117.01 

Question: When is the obligation to report an event specified in Item 5.02

(b) of Form 8-K triggered? Must the Form 8-K filed to report an Item 5.02

(b) event disclose the effective date of the resignation or other event? 

Answer: With respect to any resignation, retirement or refusal to stand for 

re-election reportable under Item 5.02(b), other than in the corporate 

governance policy situations addressed in Question 117.15, the Form 8-K 

reporting obligation is triggered by a notice of a decision to resign, retire or 

refuse to stand for re-election provided by the director, whether or not such 

notice is written, and regardless of whether the resignation, retirement or 

refusal to stand for re-election is conditional or subject to acceptance. The 

disclosure shall specify the effective date of the resignation or retirement. 

In the case of a refusal to stand for re-election, the registrant must disclose 

when the election in question will occur, for example, at the registrant’s 

next annual meeting. No disclosure is required solely by reason of Item 

5.02(b) of discussions or consideration of resignation, retirement or refusal 

to stand for re-election. Whether communications represent discussion or 

consideration, on the one hand, or notice of a decision, on the other hand, 

is a facts and circumstances determination. A registrant should ensure that 

it has appropriate disclosure controls and procedures in place – for 

example, a board policy that all directors must provide any such notice 

directly to the corporate secretary – to determine when a notice of 

resignation, retirement or refusal has been communicated to the registrant. 

[June 26, 2008]  

Question 117.02 

Question: Item 5.02(b) of Form 8-K requires current disclosure when any 

named executive officer retires, resigns or is terminated from that position. 

Since status as a named executive officer is determined based on the level 

of total compensation under Item 402(a)(3) of Regulation S-K, does this 

mean that disclosure on Form 8-K is triggered when the person is no longer 

required to be included in the Summary Compensation Table because of the 

executive officer’s level of total compensation? 

Answer: No. Under Instruction 4 to Item 5.02, the term “named executive 

officer” refers to those executive officers for whom disclosure under Item 

402(c) of Regulation S-K was required in the most recent Commission 

filing. A Form 8-K is triggered under Item 5.02(b) when one of those 
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officers retires, resigns or is terminated from the position that the executive 

officer is listed as holding in the most recent filing including executive 

compensation disclosure under Item 402(c) of Regulation S-K. [April 2, 

2008]  

Question 117.03 

Question: A registrant’s principal operating officer has his duties and 

responsibilities as principal operating officer removed and reassigned to 

other personnel in the organization; however, the person remains employed 

by the registrant, and the person’s title remains the same. Is the registrant 

required to file a Form 8-K under Item 5.02 to report the principal 

operating officer’s termination? 

Answer: Yes. The term “termination” includes situations where an officer 

identified in Item 5.02 has been demoted or has had his or her duties and 

responsibilities removed such that he or she no longer functions in the 

position of that officer. [April 2, 2008]  

Question 117.04 

Question: If a registrant decides not to nominate a director for re-election 

at its next annual meeting, is a Form 8-K required?  

Answer: No. That situation is not covered under the phrase “is removed.” 

However, if the director, upon receiving notice from the registrant that it 

does not intend to nominate him or her for re-election, then resigns his or 

her position as a director, then a Form 8-K would be required pursuant to 

Item 5.02. If the director tells the registrant that he or she refuses to stand 

for re-election, a Form 8-K is required because the director has 

communicated a “refusal to stand for re-election,” whether or not in 

response to an offer by the registrant to be nominated. [April 2, 2008]  

Question 117.05 

Question: If a registrant appoints a new executive officer, it may delay 

disclosure until it makes a public announcement of the event under the 

Instruction to Item 5.02(c). If the new executive officer were 

simultaneously appointed to the board of directors of the registrant, would 

the registrant have to disclose such appointment pursuant to Item 5.02(d) 

within four business days following such appointment, even if that date is 

before the public announcement of the officer’s appointment?  

Answer: No. In these circumstances, disclosures under paragraph (d) of 

Item 5.02 may be delayed to the time of public announcement consistent 

with Item 5.02(c). Similarly, any disclosure required under paragraph (e) of 

Item 5.02 may be delayed to the time of public announcement consistent 

with Item 5.02(c). [April 2, 2008]  

Question 117.06 

Question: If the registrant does not consider its principal accounting officer 

an executive officer for purposes of Items 401 or 404 of Regulation S-K, 

must the registrant make all of the disclosures required by Item 5.02(c)(2) 

of Form 8-K? 
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Answer: Yes. All of the information required by Item 5.02(c)(2) regarding 

specified newly appointed officers, including a registrant’s principal 

accounting officer, is required to be reported on Form 8-K even if the 

information was not required to be disclosed in the Form 10-K because the 

position does not fall within the definition of an executive officer for 

purposes of Items 401 or 404 of Regulation S-K. [April 2, 2008]  

Question 117.07 

Question: If a director is elected to the board of directors other than by a 

vote of security holders at a meeting, but the director’s term will begin on a 

later date, when is the reporting requirement under Item 5.02(d) of Form 

8-K triggered? 

Answer: The reporting requirement is triggered as of the date of the 

director’s election to the board. The Item 5.02(d) Form 8-K should disclose 

the date on which the director’s term begins. [April 2, 2008]  

Question 117.08 

Question: The board of directors of the registrant adopts a material equity 

compensation plan in which named executive officers are eligible to 

participate. No awards have been made under the plan. Does board 

adoption of the plan trigger disclosure under Item 5.02(e)? Does the fact 

that adoption of the plan is subject to shareholder approval affect the 

timing of disclosure under Item 5.02(e)? 

Answer: Adoption by the registrant’s board of directors of a material equity 

compensation plan in which named executive officers are eligible to 

participate requires current disclosure pursuant to Item 5.02(e) of Form 8-

K. Where the registrant’s board adopts a compensation plan subject to 

shareholder approval, the obligation to file a Form 8-K pursuant to Item 

5.02(e) is triggered upon receipt of shareholder approval of the plan. 

Similarly, if a reportable plan amendment or stock option grant is adopted 

subject to shareholder approval, the obligation to file a Form 8-K pursuant 

to Item 5.02 is triggered upon receipt of shareholder approval of the plan 

amendment or grant. [April 2, 2008]  

Question 117.09 

Question: The board of directors of the registrant adopts a material cash 

bonus plan under which named executive officers participate. No specific 

performance criteria, performance goals or bonus opportunities have been 

communicated to plan participants. Does the adoption of such a plan 

require disclosure pursuant to Item 5.02(e) of Form 8-K? 

Answer: Yes. Moreover, if the plan is adopted and is also subject to 

shareholder approval, the receipt of shareholder approval – and not the 

plan’s adoption – triggers the obligation to file a Form 8-K pursuant to Item 

5.02(e). [April 2, 2008]  

Question 117.10 

Question: After the adoption of a material cash bonus plan has been 

disclosed in an Item 5.02(e) Form 8-K, the board of directors sets specific 
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performance goals and business criteria for named executive officers during 

the performance period. Does this action require disclosure pursuant to 

Item 5.02(e) of Form 8-K if the specific performance goals and business 

criteria set for the performance period are materially consistent with the 

previously disclosed terms of the plan? 

Answer: No. In reliance on Instruction 2 to Item 5.02(e), the registrant is 

not required to file an Item 5.02(e) Form 8-K to report this action if the 

specific performance goals and business criteria set for the performance 

period are materially consistent with the previously disclosed terms of the 

plan, for example if the specific goals and criteria are among the previously 

disclosed performance goals and business criteria (such as EBITDA, return 

on equity or other applicable measure) that the plan may apply or has 

applied. [April 2, 2008]  

Question 117.11 

Question: A registrant pays out a material cash award pursuant to a cash 

bonus plan for which disclosure previously was filed consistent with 

Exchange Act Form 8-K Questions 117.09 and 117.10. Does payment of the 

award require disclosure pursuant to Item 5.02(e) of Form 8-K? 

Answer: Disclosure under Item 5.02(e) depends on the circumstances 

relating to the payment of the cash award. If the registrant pays out a cash 

award upon determining that the performance criteria have been satisfied, 

pursuant to Instruction 2 to Item 5.02(e), a Form 8-K reporting such a 

payment would not be required under Item 5.02(e) because the payment 

was materially consistent with the previously disclosed terms of the plan. 

However, if the registrant exercised discretion to pay the bonus even 

though the specified performance criteria were not satisfied, a Form 8-K 

reporting such a payment would be required under Item 5.02(e) because 

the payment was not materially consistent with the previously disclosed 

terms of the plan, even if the plan provided for the exercise of such 

discretion. [April 2, 2008]  

Question 117.12 

Question: If an Item 5.02(e) Form 8-K is filed to disclose an annual non-

equity incentive plan award, does the disclosure have to include the specific 

target levels? 

Answer: The registrant is not required to provide disclosure pursuant to 

Item 5.02(e) of target levels with respect to specific quantitative or 

qualitative performance related-factors, or any other factors or criteria 

involving confidential trade secrets or confidential commercial or financial 

information, the disclosure of which would result in competitive harm for 

the registrant. This position is consistent with the treatment of similar 

information under Instruction 4 to Item 402(b) of Regulation S-K and 

Instruction 2 to Item 402(e)(1) of Regulation S-K. [April 24, 2009] 

Question 117.13 

Question: If a previously-disclosed employment agreement provides that 

the principal executive officer is entitled to receive a cash bonus in an 

amount determined by the compensation committee in its discretion, would 
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an Item 5.02(e) Form 8-K be required when the committee makes an ad 

hoc determination of the amount of the principal executive officer’s bonus 

at the end of the first year that the contract is in effect? Would an Item 

5.02(e) Form 8-K be required if the committee makes an ad hoc 

determination of the amount of the CEO’s bonus at the end of the second 

year in which the contract is in effect? 

Answer: No. In both cases, no Item 5.02(e) Form 8-K would be required to 

report the discretionary bonus amount. Disclosure regarding material 

information about the bonus should be included in the registrant’s 

Compensation Discussion and Analysis and related disclosures under Item 

402 of Regulation S-K. [April 2, 2008]  

Question 117.14 

Question: A registrant intends to terminate an executive compensation 

plan. Item 5.02(e) requires that material amendments or modifications of 

compensatory arrangements be disclosed on Form 8-K. Does this item 

require disclosure of plan terminations? 

Answer: Yes. A termination should be disclosed if it constitutes a material 

amendment or modification of the executive compensation plan. Release 

No. 33-8732A stated that “[i]nstead of being required to be disclosed based 

on the general requirements with regard to material definitive agreements 

in Item 1.01 and Item 1.02 of Form 8-K, employment compensation 

arrangements will now be covered under Item 5.02 of Form 8-K, as 

amended.” [April 2, 2008]  

Question 117.15 

Question: If a company has a corporate governance policy that requires a 

director to tender her resignation from the board of directors upon the 

occurrence of an event — such as reaching mandatory retirement age, 

changing jobs or failing to receive a majority of votes cast for election of 

directors at the annual meeting of shareholders — when must a company 

file a Form 8-K under Item 5.02(b)? 

Answer: Under these circumstances, in which a director tenders her 

resignation only because she is required to do so in order to comply with a 

corporate governance policy, the company must file a Form 8-K under Item 

5.02(b) within four business days of the board's decision to accept the 

director's tender of resignation. If the board does not accept the director's 

tender of resignation — and thus, the director remains on the board — the 

company should consider informing shareholders as to whether and to what 

extent corporate governance policies are being followed and enforced. 

[June 26, 2008] 

Question 117.16 

Question: A registrant appoints a new director, triggering the obligation to 

file a Form 8-K pursuant to Item 5.02(d). The newly appointed director 

enters into the standard compensatory and other agreements and 

arrangements that the company provides its non-employee directors (e.g., 

an equity award, annual cash compensation and an indemnification 

agreement). Pursuant to Item 5.02(d)(5), must the Form 8-K describe 
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these compensatory and other agreements and arrangements? 

Answer: Yes. Item 5.02(d)(5) requires a brief description of the newly 

appointed director's compensatory and other agreements and 

arrangements, even if they are consistent with the registrant's previously 

disclosed standard agreements and arrangements for non-employee 

directors. In lieu of describing any material plan, contract or arrangement 

to which the director is a party or in which he or she participates, (but not 

material amendments or grants or awards or modifications thereto), the 

registrant may cross-reference the description of such plan, contract or 

arrangement from the Item 402 disclosure in the company's most recent 

annual report on Form 10-K or proxy statement. [May 29, 2009] 

Section 118. Item 5.03 Amendments to Articles of Incorporation or 

Bylaws; Change in Fiscal Year 

Question 118.01 

Question: Does the restatement of a registrant’s articles of incorporation, 

without any substantive amendments to those articles or any requirement 

to be approved by security holders, trigger a Form 8-K filing requirement? 

Answer: No. An Item 5.03 Form 8-K is not required to be filed when the 

registrant is merely restating its articles of incorporation (e.g., a 

restatement that merely consolidates previous amendments without any 

substantive changes to the articles of incorporation). However, the Division 

staff recommends that a registrant refile its complete articles of 

incorporation, if restated, in its next periodic report for ease of reference by 

investors. [April 2, 2008]  

Section 119. Item 5.04 Temporary Suspension of Trading Under 

Registrant’s Employee Benefit Plans 

Question 119.01 

Question: Is a Form 8-K filing required for the notice of any time period 

that constitutes a "blackout period" for purposes of the notice requirements 

under ERISA, without regard to whether it is also a "blackout period" for 

purposes of Section 306(a) of the Sarbanes-Oxley Act of 2002 and 

Regulation BTR? 

Answer: No. Item 5.04 applies only to a notice of a "blackout period" 

under Section 306(a) of Sarbanes-Oxley and Regulation BTR. [May 29, 

2009] 

Section 120. Item 5.05 Amendments to the Registrant’s Code of 

Ethics, or Waiver of a Provision of the Code of Ethics 

None 

Section 121. Item 5.06 Change in Shell Company Status 

None 
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Section 121A. Item 5.07 Submission of Matters to a Vote of Security 

Holders 

Question 121A.01 

Question: How should an issuer calculate the four business day filing 

period for an Item 5.07 Form 8-K? 

Answer: Pursuant to Instruction 1 to Item 5.07, the date on which the 

shareholder meeting ends is the triggering event for an Item 5.07 Form 8-

K. Day one of the four-business day filing period is the day after the date 

on which the shareholder meeting ends. For example, if the meeting ends 

on Tuesday, day one would be Wednesday, and the four-business day filing 

period would end on Monday. [Feb. 16, 2010] 

Question 121A.02 

Question: Does the Item 5.07(b) requirement to report the number of 

shareholder votes cast for, against or withheld with respect to a matter 

apply only to matters voted upon at a meeting that involves the election of 

directors? 

Answer: No. This reporting obligation applies with respect to any matter 

submitted to a vote of security holders, through the solicitation of proxies 

or otherwise. [June 4, 2010] 

Question 121A.03 

Question: Item 5.07(b) requires disclosure of the number of votes cast for, 

against or withheld, as well as the number of abstentions and broker non-

votes, as to each matter submitted to a vote of security holders. With 

respect to the advisory vote on the frequency of shareholder advisory votes 

on executive compensation, Item 5.07(b) requires disclosure of the number 

of votes cast for each of the one, two and three year frequency options, as 

well as the number of abstentions. Are companies also required to state the 

number of broker non-votes with respect to the frequency of shareholder 

advisory votes on executive compensation?  

Answer: No. Item 5.07(b) does not require disclosure of the number of 

broker non-votes with respect to the advisory vote on the frequency of 

shareholder advisory votes on executive compensation. If a company 

believes this information would be useful for investors, then it may disclose 

such information under Item 5.07(b). [July 8, 2011] 

Question 121A.04 

Question: May an issuer disclose its decision as to how frequently it will 

include a shareholder advisory vote on executive compensation in its proxy 

materials in a periodic report instead of an Item 5.07 Form 8-K, pursuant to 

General Instruction B.3 to Form 8-K? 

Answer: Yes. Pursuant to General Instruction B.3, an issuer may report 

Item 5.07 Form 8-K information in a periodic report that is filed on or 

before the date that an Item 5.07 Form 8-K would otherwise be due. If the 

issuer reports its annual meeting voting results in a Form 10-Q or Form 10-
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K, it may file a new Item 5.07 Form 8-K, rather than an amended Form 10-

Q or Form 10-K, to report its decision as to how frequently it will include a 

shareholder advisory vote on executive compensation in its proxy 

materials. However, if the issuer reports its annual meeting voting results 

in an Item 5.07(b) Form 8-K and also intends to report its frequency 

decision in a Form 8-K, then, as required by Item 5.07(d), that Form 8-K 

must be filed as an amendment to the Item 5.07(b) Form 8-K - using 

submission type 8-K/A - and not as a new Form 8-K. [July 8, 2011] 

Section 122. Item 6.01 ABS Information and Computational 

Material 

None 

Section 123. Item 6.02 Change of Servicer or Trustee 

None 

Section 124. Item 6.03 Change in Credit Enhancement or Other 

External Support 

None 

Section 125. Item 6.04 Failure to Make a Required Distribution 

None 

Section 126. Item 6.05 Securities Act Updating Disclosure 

None 

Section 127. Item 7.01 Regulation FD Disclosure 

None 

Section 128. Item 8.01 Other Events 

None 

Section 129. Item 9.01 Financial Statements and Exhibits 

Question 129.01 

Question: Is the automatic 71-day extension of time in Item 9.01 of Form 

8-K available with respect to dispositions?  

Answer: No. The automatic 71-day extension of time in Item 9.01 of Form 

8-K is available only with respect to acquisitions, not dispositions. The 

Division’s Office of the Chief Accountant will continue to address questions 

regarding dispositions on a case-by-case basis. [April 2, 2008]  

INTERPRETIVE RESPONSES REGARDING PARTICULAR SITUATIONS 
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Section 201. Form 8-K – General Guidance 

None 

Section 202. Item 1.01 Entry into a Material Definitive Agreement 

202.01 If an Item 1.01 Form 8-K filing requirement is triggered in early 

April for a registrant with a calendar year fiscal year (i.e., after the end of 

the registrant’s first quarter but before the registrant is required to file its 

Form 10-Q for that quarter), and the registrant timely files the Item 1.01 

Form 8-K but does not file the agreement (to which the Item 1.01 Form 8-K 

relates) as an exhibit to that Form 8-K, the registrant is required to file the 

agreement as an exhibit to its second quarter Form 10-Q. The disclosure 

requirement under Item 1.01 of Form 8-K does not alter the existing 

requirements for the filing of exhibits under Item 601 of Regulation S-K. 

[April 10, 2008]  

Section 203. Item 1.02 Termination of a Material Definitive 

Agreement 

None 

Section 204. Item 1.03 Bankruptcy or Receivership 

None 

Section 205. Item 2.01 Completion of Acquisition or Disposition of 

Assets 

205.01  Item 2.01 of Form 8-K, which calls for disclosure of the acquisition 

or disposition of a significant amount of assets, does not require disclosure 

of the execution of a contract to acquire or dispose of the assets. Disclosure 

under Item 2.01 is specifically required only when such an acquisition or 

disposition is consummated. Nevertheless, the filing of a Form 8-K 

reporting the execution of a contract for the acquisition or disposition of 

assets may be required earlier by Item 1.01 of Form 8-K if the registrant 

has entered into a material definitive agreement not made in the ordinary 

course of business of the registrant (or an amendment of such agreement 

that is material). Even if Item 1.01 and Item 2.01 do not require disclosure, 

if the registrant deems the contract to be of importance to security holders, 

then the registrant may voluntarily disclose it pursuant to Item 8.01. The 

financial statement requirement of Item 9.01 is triggered by Item 2.01, but 

is not triggered by Item 1.01 or 8.01. [April 2, 2008]  

205.02  The purchase by a reporting company of a minority stock interest 

in a business from an independent third party (which is accounted for under 

the cost method) would not require the filing of the financial statements of 

that business with any Form 8-K filed to report the transaction, so long as 

that minority position did not result in the reporting company’s control of 

the assets. [April 2, 2008]  

205.03  A wholly-owned subsidiary acquires a significant amount of assets 

from its parent. Both the subsidiary and the parent are reporting 

companies. The term “any person” found in Instruction 1 to Item 2.01 of 

Form 8-K refers to the company that has the obligation to file the report. 
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Therefore, while Instruction 1 would not require a filing by the parent, the 

subsidiary would be required to file the report. [April 2, 2008]  

205.04  An indefinite closing of a portion of a company’s restaurant 

facilities, coupled with a write-down of its assets in excess of 10 percent, 

constitutes an “other disposition” for purposes of Instruction 2 to Item 2.01 

of Form 8-K, and thus requires the filing of a Form 8-K report. [April 2, 

2008]  

205.05  Paragraph (iii) of Instruction 1 to Item 2.01 of Form 8-K indicates 

that a Form 8-K filing is not required to report the redemption or acquisition 

of securities from the public, or the sale or other disposition of securities to 

the public, by the issuer of such securities or by a wholly-owned subsidiary 

of that issuer. This instruction does not apply to the sale of a subsidiary’s 

equity, because the subsidiary would not be wholly-owned after the 

transaction is completed. [April 2, 2008]  

Section 206. Item 2.02 Results of Operations and Financial 

Condition 

206.01  Item 2.02(b) provides that a Form 8-K is not required to report 

the disclosure of material nonpublic information that is disclosed orally, 

telephonically, by webcast, broadcast or similar means if, among other 

things, that presentation is complementary to and initially occurs within 48 

hours following a related written announcement or release that has been 

furnished on an Item 2.02 Form 8-K. This 48-hour safe harbor is construed 

literally and is not the equivalent of two business or calendar days. [April 2, 

2008] 

Section 207. Item 2.03 Creation of a Direct Financial Obligation 

under an Off-Balance Sheet Arrangement of a Registrant 

None 

Section 208. Item 2.04 Triggering Events That Accelerate or 

Increase a Direct Financial Obligation or an Obligation under an Off-

Balance Sheet Arrangement 

208.01  A voluntary redemption of convertible notes by a registrant is not 

a triggering event for purposes of Item 2.04 of Form 8-K. [April 2, 2008]  

208.02  A company disagrees with the legitimacy of a notice of default and 

brings the matter to arbitration, pursuant to its rights under the terms of 

the applicable loan agreement. The matter is pending with an arbitrator. 

Notwithstanding its good faith belief that no event of default has taken 

place and the fact that the arbitrator has yet to rule on the legitimacy of the 

event of default, the notice of default is a triggering event under Item 2.04. 

When the company files the Form 8-K, it may include a discussion of the 

basis for its belief that no event of default has occurred. [April 2, 2008] 

Section 209. Item 2.05 Costs Associated with Exit or Disposal 

Activities 

209.01  An Item 2.05 Form 8-K filing requirement is triggered when a 

registrant’s board or board committee, or the registrant’s officer(s) 
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authorized to take such action if board action is not required, commits the 

registrant to a “plan of termination” that meets the description of such a 

plan in paragraph 8 of SFAS No. 146, under which material charges will be 

incurred under generally accepted accounting principles applicable to the 

registrant under the plan. The “plan of termination” need not fall within an 

“exit activity,” as defined in SFAS No. 146, or otherwise constitute an “exit 

or disposal plan” (or part of one), to trigger an Item 2.05 Form 8-K filing 

requirement. [April 2, 2008] 

Section 210. Item 2.06 Material Impairments 

None 

Section 211. Item 3.01 Notice of Delisting or Failure to Satisfy a 

Continued Listing Rule or Standard; Transfer of Listing 

211.01  A registrant’s common stock is traded on the OTC Bulletin Board, 

which is not an automated inter-dealer quotation system of a registered 

national securities association, and is not otherwise traded on an exchange. 

The registrant has applied to list its common stock on the American Stock 

Exchange. In this instance, an Item 3.01 Form 8-K filing requirement is not 

triggered upon the registrant’s application for listing on the American Stock 

Exchange, or upon the approval of the application. [April 2, 2008]  

Section 212. Item 3.02 Unregistered Sales of Equity Securities 

212.01  An Item 3.02 Form 8-K filing requirement is triggered when a 

registrant enters into an agreement enforceable against the registrant to 

issue unregistered equity securities to a third party in exchange for services 

and the applicable volume threshold is exceeded. [April 2, 2008]  

212.02  If an Exchange Act reporting, wholly-owned subsidiary receives an 

additional equity investment from its Exchange Act reporting parent and the 

volume threshold under Item 3.02 of Form 8-K is exceeded, the wholly-

owned subsidiary is required to file an Item 3.02 Form 8-K to report the 

additional equity investment, regardless of whether the wholly-owned 

subsidiary meets the conditions for the filing of abbreviated periodic reports 

under General Instruction H of Form 10-Q and General Instruction I of Form 

10-K. [April 2, 2008]  

212.03  An Item 3.02 Form 8-K filing requirement is triggered upon an 

unregistered sale of warrants to purchase equity securities (or an 

unregistered sale of options outside a stock option plan), if the volume 

threshold under Item 3.02 is exceeded, or upon an unregistered sale of 

convertible notes (convertible into equity securities), if the volume 

threshold under Item 3.02 of the underlying equity security issuable upon 

conversion is exceeded. Pursuant to Item 701(e) of Regulation S-K, the 

registrant must disclose the terms of, as applicable, the exercise of the 

warrants or the options or the conversion of the convertible notes in the 

Item 3.02 Form 8-K. If the Item 3.02 Form 8-K that discloses the initial 

sale of the warrants, the options, or the convertible notes also discloses the 

maximum amount of the underlying securities that may be issued through, 

as applicable, the exercise of the warrants or the options or the conversion 

of the convertible notes, then a subsequent Item 3.02 Form 8-K filing 

requirement is not triggered upon the exercise of the warrants or the 

Page 21 of 26Compliance and Disclosure Interpretations: Exchange Act Form 8-K

1/7/2013http://www.sec.gov/divisions/corpfin/guidance/8-kinterp.htm



options or the conversion of the notes. [April 2, 2008]  

Section 213. Item 3.03 Material Modifications to Rights of Security 

Holders 

213.01  Upon adoption of a shareholder rights plan, a registrant undertook 

to make a dividend of a preferred share purchase right for each outstanding 

share of common stock. The Plan was adopted by the board on August 9. 

The certificate of designation related to the preferred share purchase right 

was filed with the state on August 25. The dividend, not yet declared, will 

occur only upon certain change in control events. Under Item 3.03(b) of 

Form 8-K, the triggering event related to the plan occurs not upon adoption 

of the plan or upon filing of the certificate of designation with the state, but 

rather upon the issuance of the dividend. The rights of the holders of the 

registered common stock are not materially limited or qualified until the 

issuance of, in this case, the preferred share purchase rights. The preferred 

share purchase rights are not issued until the dividend is declared and the 

rights are distributed. Although the registrant is not required to file an Item 

3.03 Form 8-K until the issuance of the dividend, the registrant must file an 

Item 1.01 Form 8-K when it enters into the shareholder rights plan if the 

plan constitutes a material definitive agreement not made in the ordinary 

course of business. [April 2, 2008]  

Section 214. Item 4.01 Changes in Registrant’s Certifying 

Accountant 

214.01  Item 4.01 of Form 8-K requires an issuer to report a change in its 

certifying accountant. The item also requires that the issuer request the 

former accountant to furnish a letter stating whether the former accountant 

agrees with the issuer’s statements concerning the reasons for the change. 

Where the former accountant declines to provide such a letter, the issuer 

should indicate that fact in the Form 8-K. [April 2, 2008]  

214.02  Item 4.01 of Form 8-K requires a registrant to report changes in 

its certifying accountant. The company must file the report on a Form 8-K 

and must file any required amendments to the report on a Form 8-K/A. It is 

not sufficient to report the event in a periodic report. See Exchange Act 

Form 8-K Question 101.01. [April 2, 2008]  

Section 215. Item 4.02 Non-Reliance on Previously Issued Financial 

Statements or a Related Audit Report or Completed Interim Review 

215.01  Item 4.02 of Form 8-K requires an issuer to report a decision that 

its past financial statements should no longer be relied upon. The company 

must file the report on a Form 8-K and file any required amendments on a 

Form 8-K/A. It is not sufficient to report the event in a periodic report. See 

Exchange Act Form 8-K Question 101.01. [April 2, 2008] 

Section 216. Item 5.01 Changes in Control of Registrant 

None 

Section 217. Item 5.02 Departure of Certain Directors or Certain 

Officers; Election of Directors; Appointment of Certain Officers; 

Compensatory Arrangements of Certain Officers 
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217.01  Item 5.02(a) of Form 8-K requires registrants to describe the 

circumstances of a director’s resignation when he or she resigned “because 

of a disagreement with the registrant… on any matter related to the 

registrant’s operations, policies or practices.” A disagreement with the 

process chosen by the Chairman and other board members to address a 

director’s alleged violation of a company’s policy regarding unauthorized 

public disclosures and the board’s related decision to ask the director to 

resign is a disagreement on matters “related to the registrant’s operations, 

policies or practices.” See In the Matter of Hewlett Packard Company, 

Release 34-55801 (May 23, 2007). [April 2, 2008] 

217.02  When a principal financial officer temporarily turns his or her 

duties over to another person, a company must file a Form 8-K under Item 

5.02(b) to report that the original principal financial officer has temporarily 

stepped down and under Item 5.02(c) to report that the replacement 

principal financial officer has been appointed. If the original principal 

financial officer returns to the position, then the company must file a Form 

8-K under Item 5.02(b) to report the departure of the temporary principal 

financial officer and under Item 5.02(c) to report the “re-appointment” of 

the original principal financial officer. [April 2, 2008] 

217.03  A director who is designated by an issuer’s majority shareholder 

gives notice that he will resign if the majority shareholder sells its entire 

holdings of issuer stock. This notice triggers an obligation to file an Item 

5.02(b) Form 8-K, which should state clearly the nature of the contingency 

and the extent to which the resigning director can control occurrence of the 

contingency. [April 2, 2008] 

217.04  Item 5.02(b) of Form 8-K does not require a registrant to report 

the death of a director or listed officer. [April 2, 2008]  

217.05  If, pursuant to a contractual provision in a named executive 

officer’s employment contract or otherwise, the registrant must notify the 

named executive officer of the termination of his or her employment a 

specified number of days prior to the date on which the named executive 

officer’s employment would end, an Item 5.02(b) Form 8-K filing 

requirement is triggered on the date the registrant notifies the named 

executive officer of his or her termination, not on the date the named 

executive officer’s employment actually ends. [April 2, 2008]  

217.06  A registrant appoints a new principal accounting officer, which 

triggers an Item 5.02(c) Form 8-K filing requirement. The registrant can 

decide to delay the filing of the Item 5.02(c) Form 8-K until it makes a 

public announcement of the appointment of the new principal accounting 

officer, pursuant to the Instruction to paragraph (c) of Item 5.02. The new 

principal accounting officer replaces the old principal accounting officer, 

who retired, resigned, or was terminated from that position. The 

retirement, resignation, or termination of the old principal accounting 

officer triggers an Item 5.02(b) Form 8-K filing requirement. The registrant 

may not delay the filing of the Item 5.02(b) Form 8-K until the filing of the 

Form 5.02(c) Form 8-K. Rather, the Item 5.02(b) Form 8-K filing obligation 

is triggered by the old principal accounting officer’s notice of a decision to 

retire or resign or by the notice of termination, whether or not such notice 

is written. [April 2, 2008]  
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217.07  A director was appointed by board vote and, at the same time, 

named to the audit committee. Both the appointment of the director to the 

board and the committee assignment were disclosed under Item 5.02(d) of 

Form 8-K. Three months later, the board rotates committee assignments, 

and the new director is moved from the audit committee to the 

compensation committee. No new Form 8-K or amendment to the Item 

5.02(d) Form 8-K is required by Instruction 2 to Item 5.02 in this situation, 

provided that the change in committee assignment was not contemplated 

at the time of the director’s initial election to the board and appointment to 

the audit committee. [April 2, 2008]  

217.08  In the past, a named executive officer entered into an 

employment agreement that will, pursuant to its terms, expire after two 

years. The employment agreement automatically extends for an additional 

two-year term, unless the registrant or the named executive officer 

affirmatively gives notice that it is not renewing the agreement. The 

automatic renewal of the employment agreement (i.e., when the original 

two-year term of the employment agreement expires and neither party 

gives notice that it does not wish to renew the agreement) does not trigger 

an Item 5.02(e) Form 8-K filing requirement. [April 2, 2008] 

217.09  Foreign private issuers that satisfy the Item 402 of Regulation S-K 

disclosure requirement by providing compensation disclosure in accordance 

with Item 402(a)(1) should refer to Instruction 4 to Item 5.02 to determine 

who is a “named executive officer.” The named executive officers will be 

those individuals for whom disclosure was provided in the last Securities 

Act or Exchange Act filing pursuant to Item 6.B or 6.E.2 of Form 20-F. 

[April 2, 2008] 

Section 218. Item 5.03 Amendments to Articles of Incorporation or 

Bylaws; Changes in Fiscal Year 

218.01  Release No. 34-26589, which significantly amended Rule 15d-10, 

states that “[a] change from a fiscal year ending as of the last day of the 

month to a 52-53 week fiscal year commencing within seven days of the 

month end (or from a 52-53 week to a month end) is not deemed a change 

in fiscal year for purposes of reporting subject to Rule 13a-10 or 15d-10 if 

the new fiscal year commences with the end of the old fiscal year. In such 

cases, a transition report would not be required. Either the old or new fiscal 

year could, therefore, be as short as 359 days, or as long as 371 days (372 

in a leap year).” While a transition report would not be required in such a 

situation, an Item 5.03(b) Form 8-K would have to be filed to report the 

change in fiscal year-end. [April 2, 2008] 

Section 219. Item 5.04 Temporary Suspension of Trading Under 

Registrant’s Employee Benefit Plans 

None 

Section 220. Item 5.05 Amendments to the Registrant’s Code of 

Ethics, or Waiver of a Provision of the Code of Ethics 

None 

Section 221. Item 5.06 Change in Shell Company Status 
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None 

Section 222. Item 6.01 ABS Information and Computational 

Material 

None 

Section 223. Item 6.02 Change of Servicer or Trustee 

None 

Section 224. Item 6.03 Change in Credit Enhancement or Other 

External Support 

None 

Section 225. Item 6.04 Failure to Make a Required Distribution 

None 

Section 226. Item 6.05 Securities Act Updating Disclosure 

None 

Section 227. Item 7.01 Regulation FD Disclosure 

None 

Section 228. Item 8.01 Other Events 

None 

Section 229. Item 9.01 Financial Statements and Exhibits 

229.01  Item 20.D. of Industry Guide 5 requires, inter alia, an undertaking 

to file every three months post-effective amendments containing financial 

statements of acquired properties. Even if the automatic 71-day extension 

of time to file the financial statements for an acquired property is applicable 

to a Form 8-K, this extension does not apply to the Guide 5 post-effective 

amendment. Accordingly, the post-effective amendment must be filed when 

required by Item 20 of Guide 5, and must contain the required financial 

statements. This is the same position as that taken before the Form 8-K 

extensions were made automatic. [April 2, 2008] 

229.02  During the pendency of a 71-day extension applicable to a Form 

8-K, Securities Act offerings may not be made except as provided in the 

Instruction to Item 9.01 of Form 8-K. The Division staff has been asked 

whether this provision applies to real estate limited partnership offerings, 

thus prohibiting sales from being made until financial statements for 

properties acquired during the offering period have been filed (even when 

the quarterly post-effective amendment is not yet due). The amendment to 

Form 8-K was not intended to change the procedure established in Item 

20.D. of Guide 5. Accordingly, when properties are acquired during the 

offering period, the registrant may continue sales activities notwithstanding 
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the pendency of an 8-K extension, so long as the quarterly post-effective 

amendments containing the financial statements are filed when required. 

[April 2, 2008] 

229.03  The Instruction to Item 9.01 of Form 8-K addresses the status of 

transactions in securities registered under the Securities Act and Rule 144 

sales during the pendency of an extension, but does not address the status 

of such sales after a denial of a request for waiver of financial statements. 

This question will be dealt with on a case-by-case basis. [April 2, 2008] 

229.04  Item 17(b)(7) of Form S-4 states generally that the financial 

statements of acquired companies that were not previously Exchange Act 

reporting companies need be audited only to the extent practicable, unless 

the Form S-4 prospectus is to be used for resales by any person deemed an 

underwriter within the meaning of Rule 145(c), in which case such financial 

statements must be audited. The Division staff was asked whether a resale 

pursuant to Rule 145(d), in lieu of the Form S-4 prospectus, would require 

the financial statements to be audited. The Division staff noted that Rule 

145(d) is not included in the Instruction to Item 9.01 of Form 8-K regarding 

sales pursuant to Rule 144 during the 71-day extension period for filing 

financial statements. As the audited financial statements for the acquired 

company would be required pursuant to Item 9.01 of Form 8-K, a resale 

pursuant to Rule 145(d) would not be permitted until they are filed. [April 

2, 2008] 
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 T-1  K&L GATES LLP 

T. SMALLER REPORTING COMPANIES  

On December 19, 2007, the SEC adopted amendments to its disclosure and reporting requirements 
to streamline and simplify disclosure requirements, including executive compensation disclosure 
requirements,  for companies that qualify as smaller reporting companies. 

The SEC has published Smaller Reporting Company Compliance & Disclosure Interpretations.  

Rules 

The rules that define “smaller reporting company” are located in paragraph (f) of Item 10 of 
Regulation S-K. which reads as follows: 

(f) Smaller reporting companies. The requirements of this part apply to smaller reporting 
companies. A smaller reporting company may comply with either the requirements applicable 
to smaller reporting companies or the requirements applicable to other companies for each 
item, unless the requirements for smaller reporting companies specify that smaller reporting 
companies must comply with the smaller reporting company requirements. The following 
items of this part set forth requirements for smaller reporting companies that are different from 
requirements applicable to other companies: 

(1) Definition of smaller reporting company. As used in this part, the term smaller reporting 
company means an issuer that is not an investment company, an asset-backed issuer (as 
defined in § 229.1101), or a majority-owned subsidiary of a parent that is not a smaller 
reporting company and that: 

(i) Had a public float of less than $75 million as of the last business day of its most 
recently completed second fiscal quarter, computed by multiplying the aggregate 
worldwide number of shares of its voting and non-voting common equity held by 
non-affiliates by the price at which the common equity was last sold, or the average 
of the bid and asked prices of common equity, in the principal market for the 
common equity; or 

(ii) In the case of an initial registration statement under the Securities Act or Exchange 
Act for shares of its common equity, had a public float of less than $75 million as of 
a date within 30 days of the date of the filing of the registration statement, computed 
by multiplying the aggregate worldwide number of such shares held by non-affiliates 
before the registration plus, in the case of a Securities Act registration statement, the 
number of such shares included in the registration statement by the estimated public 
offering price of the shares; or 

(iii) In the case of an issuer whose public float as calculated under paragraph (i) or (ii) of this 
definition was zero, had annual revenues of less than $50 million during the most 
recently completed fiscal year for which audited financial statements are available. 

(2) Determination: Whether or not an issuer is a smaller reporting company is determined on 
an annual basis. 
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(i) For issuers that are required to file reports under section 13(a) or 15(d) of the 
Exchange Act, the determination is based on whether the issuer came within the 
definition of smaller reporting company, using the amounts specified in paragraph 
(f)(2)(iii) of this Item, as of the last business day of the second fiscal quarter of the 
issuer’s previous fiscal year. An issuer in this category must reflect this 
determination in the information it provides in its quarterly report on Form 10-Q for 
the first fiscal quarter of the next year, indicating on the cover page of that filing, and 
in subsequent filings for that fiscal year, whether or not it is a smaller reporting 
company, except that, if a determination based on public float indicates that the 
issuer is newly eligible to be a smaller reporting company, the issuer may choose to 
reflect this determination beginning with its first quarterly report on Form 10-Q 
following the determination, rather than waiting until the first fiscal quarter of the 
next year. 

(ii) For determinations based on an initial Securities Act or Exchange Act registration 
statement under paragraph (f)(1)(ii) of this Item, the issuer must reflect the 
determination in the information it provides in the registration statement and must 
appropriately indicate on the cover page of the filing, and subsequent filings for the 
fiscal year in which the filing is made, whether or not it is a smaller reporting 
company. The issuer must redetermine its status at the end of its second fiscal quarter 
and then reflect any change in status as provided in paragraph (f)(2)(i) of this Item. 
In the case of a determination based on an initial Securities Act registration 
statement, an issuer that was not determined to be a smaller reporting company has 
the option to redetermine its status at the conclusion of the offering covered by the 
registration statement based on the actual offering price and number of shares sold. 

(iii) Once an issuer fails to qualify for smaller reporting company status, it will remain 
unqualified unless it determines that its public float, as calculated in accordance with 
paragraph (f)(1) of this Item, was less than $50 million as of the last business day of 
its second fiscal quarter or, if that calculation results in zero because the issuer had 
no public equity outstanding or no market price for its equity existed, if the issuers 
had annual revenues of less than $40 million during its previous fiscal year. 
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The alternative executive compensation disclosure rules applicable to smaller reporting companies 
are located in paragraphs (l) through (r) of Item 402 of Regulation S-K which read as follows: 

Regulation S-K, Item 402 (Executive Compensation). 

(l) Smaller reporting companies.  A registrant that qualifies as a “smaller reporting company,” as 
defined by Item 10(f) (§ 229.10(f)(1)), may provide the scaled disclosure in paragraphs (m) 
through (r) instead of paragraphs (a) through (k) and (s) of this Item. 

(m) Smaller reporting companies – General 

(1) All compensation covered. This Item requires clear, concise and understandable disclosure 
of all plan and non-plan compensation awarded to, earned by, or paid to the named 
executive officers designated under paragraph (m)(2) of this Item, and directors covered by 
paragraph (r) of this Item, by any person for all services rendered in all capacities to the 
smaller reporting company and its subsidiaries, unless otherwise specifically excluded 
from disclosure in this Item. All such compensation shall be reported pursuant to this Item, 
even if also called for by another requirement, including transactions between the smaller 
reporting company and a third party where a purpose of the transaction is to furnish 
compensation to any such named executive officer or director. No amount reported as 
compensation for one fiscal year need be reported in the same manner as compensation for 
a subsequent fiscal year; amounts reported as compensation for one fiscal year may be 
required to be reported in a different manner pursuant to this Item.  

(2) Persons covered. Disclosure shall be provided pursuant to this Item for each of the 
following (the “named executive officers”): 

(i) All individuals serving as the smaller reporting company's principal executive officer 
or acting in a similar capacity during the last completed fiscal year (“PEO”), 
regardless of compensation level; 

(ii) The smaller reporting company's two most highly compensated executive officers 
other than the PEO who were serving as executive officers at the end of the last 
completed fiscal year; and 

(iii) Up to two additional individuals for whom disclosure would have been provided 
pursuant to paragraph (m)(2)(ii) of this Item but for the fact that the individual was not 
serving as an executive officer of the smaller reporting company at the end of the last 
completed fiscal year. 

Instructions to Item 402(m)(2). 

1. Determination of most highly compensated executive officers. The determination as to which 
executive officers are most highly compensated shall be made by reference to total compensation 
for the last completed fiscal year (as required to be disclosed pursuant to paragraph (n)(2)(x) of 
this Item) reduced by the amount required to be disclosed pursuant to paragraph (n)(2)(viii) of this 
Item, provided, however, that no disclosure need be provided for any executive officer, other than 
the PEO, whose total compensation, as so reduced, does not exceed $100,000. 
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2. Inclusion of executive officer of a subsidiary. It may be appropriate for a smaller reporting 
company to include as named executive officers one or more executive officers or other 
employees of subsidiaries in the disclosure required by this Item. See Rule 3b–7 under the 
Exchange Act (17 CFR 240.3b–7). 

3. Exclusion of executive officer due to overseas compensation. It may be appropriate in limited 
circumstances for a smaller reporting company not to include in the disclosure required by this 
Item an individual, other than its PEO, who is one of the smaller reporting company's most highly 
compensated executive officers due to the payment of amounts of cash compensation relating to 
overseas assignments attributed predominantly to such assignments. 

(3) Information for full fiscal year. If the PEO served in that capacity during any part of a 
fiscal year with respect to which information is required, information should be provided 
as to all of his or her compensation for the full fiscal year. If a named executive officer 
(other than the PEO) served as an executive officer of the smaller reporting company 
(whether or not in the same position) during any part of the fiscal year with respect to 
which information is required, information shall be provided as to all compensation of that 
individual for the full fiscal year. 

(4) Omission of table or column. A table or column may be omitted if there has been no 
compensation awarded to, earned by, or paid to any of the named executive officers or 
directors required to be reported in that table or column in any fiscal year covered by that 
table. 

(5) Definitions. For purposes of this Item: 

(i) The term stock means instruments such as common stock, restricted stock, restricted 
stock units, phantom stock, phantom stock units, common stock equivalent units or 
any similar instruments that do not have option-like features, and the term option 
means instruments such as stock options, stock appreciation rights and similar 
instruments with option-like features. The term stock appreciation rights (“SARs”) 
refers to SARs payable in cash or stock, including SARs payable in cash or stock at 
the election of the smaller reporting company or a named executive officer. The term 
equity is used to refer generally to stock and/or options. 

(ii) The term plan includes, but is not limited to, the following: Any plan, contract, 
authorization or arrangement, whether or not set forth in any formal document, 
pursuant to which cash, securities, similar instruments, or any other property may be 
received. A plan may be applicable to one person. Except with respect to disclosure 
required by paragraph (t) of this Item, smaller reporting companies may omit 
information regarding group life, health, hospitalization, or medical reimbursement 
plans that do not discriminate in scope, terms or operation, in favor of executive 
officers or directors of the smaller reporting company and that are available 
generally to all salaried employees. 

(iii) The term incentive plan means any plan providing compensation intended to serve as 
incentive for performance to occur over a specified period, whether such performance is 
measured by reference to financial performance of the smaller reporting company or an 
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affiliate, the smaller reporting company's stock price, or any other performance measure. 
An equity incentive plan is an incentive plan or portion of an incentive plan under which 
awards are granted that fall within the scope of Financial Accounting Standards Board 
Statement of Financial Accounting Standards No. 123 (revised 2004), Share-Based 
Payment, as modified or supplemented (“FASB ASC 718”). A non-equity incentive plan 
is an incentive plan or portion of an incentive plan that is not an equity incentive plan. 
The term incentive plan award means an award provided under an incentive plan. 

(iv) The terms date of grant or grant date refer to the grant date determined for financial 
statement reporting purposes pursuant to FASB ASC 718. 

(v) Closing market price is defined as the price at which the smaller reporting company's 
security was last sold in the principal United States market for such security as of the 
date for which the closing market price is determined. 

(n) Smaller reporting companies - Summary compensation table.  (1) General. Provide the 
information specified in paragraph (n)(2) of this Item, concerning the compensation of the 
named executive officers for each of the smaller reporting company's last two completed fiscal 
years, in a Summary Compensation Table in the tabular format specified below: 

SUMMARY COMPENSATION TABLE

Name and 
Principal 
Position

Year Salary ($) Bonus ($) Stock 
Awards ($)

Option 
Awards ($)

Nonequity 
Incentive 

Plan Comp- 
ensation

Nonqualified 
Deferred 
Comp- 

ensation 
Earnings ($)

All Other 
Comp- 

ensation ($)

Total ($)

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j)

PEO

A

B

 

 

(2) The Table shall include: 

(i) The name and principal position of the named executive officer (column (a)); 

(ii) The fiscal year covered (column (b)); 

(iii) The dollar value of base salary (cash and non-cash) earned by the named executive 
officer during the fiscal year covered (column (c)); 
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(iv) The dollar value of bonus (cash and non-cash) earned by the named executive officer 
during the fiscal year covered (column (d)); 

Instructions to Item 402(n)(2)(iii) and (iv). 

1. If the amount of salary or bonus earned in a given fiscal year is not calculable through the 
latest practicable date, a footnote shall be included disclosing that the amount of salary or bonus is 
not calculable through the latest practicable date and providing the date that the amount of salary 
or bonus is expected to be determined, and such amount must then be disclosed in a filing under 
Item 5.02(f) of Form 8-K (17 CFR 249.308). 

2. Smaller reporting companies shall include in the salary column (column (c)) or bonus column 
(column (d)) any amount of salary or bonus forgone at the election of a named executive officer 
under which stock, equity-based or other forms of non-cash compensation instead have been 
received by the named executive officer. However, the receipt of any such form of non-cash 
compensation instead of salary or bonus must be disclosed in a footnote added to the salary or 
bonus column and, where applicable, referring to the narrative disclosure to the Summary 
Compensation Table (required by paragraph (o) of this Item) where the material terms of the 
stock, option or non-equity incentive plan award elected by the named executive officer are 
reported. 

(v) For awards of stock, the aggregate grant date fair value computed in accordance with 
FASB ASC Topic 718 (column (e)); 

(vi) For awards of options, with or without tandem SARs (including awards that 
subsequently have been transferred), the aggregate grant date fair value computed in 
accordance with FASB ASC Topic 718 (column (f)); 

Instruction 1 to Item 402(n)(2)(v) and (vi). 

For awards reported in columns (e) and (f), include a footnote disclosing all assumptions made in 
the valuation by reference to a discussion of those assumptions in the smaller reporting company’s 
financial statements, footnotes to the financial statements, or discussion in the Management’s 
Discussion and Analysis. The sections so referenced are deemed part of the disclosure provided 
pursuant to this Item. 

Instruction 2 to Item 402(n)(2)(v) and (vi). 

If at any time during the last completed fiscal year, the smaller reporting company has adjusted or 
amended the exercise price of options or SARs previously awarded to a named executive officer, 
whether through amendment, cancellation or replacement grants, or any other means (“repriced”), 
or otherwise has materially modified such awards, the smaller reporting company shall include, as 
awards required to be reported in column (f), the incremental fair value, computed as of the 
repricing or modification date in accordance with FASB ASC Topic 718, with respect to that 
repriced or modified award. 
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Instruction 3 to Item 402(n)(2)(v) and (vi). 

For any awards that are subject to performance conditions, report the value at the grant date based 
upon the probable outcome of such conditions. This amount should be consistent with the estimate 
of aggregate compensation cost to be recognized over the service period determined as of the grant 
date under FASB ASC Topic 718, excluding the effect of estimated forfeitures. In a footnote to 
the table, disclose the value of the award at the grant date assuming that the highest level of 
performance conditions will be achieved if an amount less than the maximum was included in the 
table. 

(vii) The dollar value of all earnings for services performed during the fiscal year pursuant to 
awards under non-equity incentive plans as defined in paragraph (m)(5)(iii) of this Item, 
and all earnings on any outstanding awards (column (g)); 

Instructions to Item 402(n)(2)(vii). 

1. If the relevant performance measure is satisfied during the fiscal year (including for a single 
year in a plan with a multi-year performance measure), the earnings are reportable for that fiscal 
year, even if not payable until a later date, and are not reportable again in the fiscal year when 
amounts are paid to the named executive officer. 

2. All earnings on non-equity incentive plan compensation must be identified and quantified in a 
footnote to column (g), whether the earnings were paid during the fiscal year, payable during the 
period but deferred at the election of the named executive officer, or payable by their terms at a 
later date. 

(viii) Above-market or preferential earnings on compensation that is deferred on a basis that is 
not tax-qualified, including such earnings on nonqualified defined contribution plans 
(column (h)) 

Instruction to Item 402(n)(2)(viii). 

Interest on deferred compensation is above-market only if the rate of interest exceeds 120% of the 
applicable federal long-term rate, with compounding (as prescribed under section 1274(d) of the 
Internal Revenue Code, (26 U.S.C. 1274(d))) at the rate that corresponds most closely to the rate 
under the smaller reporting company's plan at the time the interest rate or formula is set. In the 
event of a discretionary reset of the interest rate, the requisite calculation must be made on the 
basis of the interest rate at the time of such reset, rather than when originally established. Only the 
above-market portion of the interest must be included. If the applicable interest rates vary 
depending upon conditions such as a minimum period of continued service, the reported amount 
should be calculated assuming satisfaction of all conditions to receiving interest at the highest rate. 
Dividends (and dividend equivalents) on deferred compensation denominated in the smaller 
reporting company's stock (“deferred stock”) are preferential only if earned at a rate higher than 
dividends on the smaller reporting company's common stock. Only the preferential portion of the 
dividends or equivalents must be included. Footnote or narrative disclosure may be provided 
explaining the smaller reporting company's criteria for determining any portion considered to be 
above-market. 
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(ix) All other compensation for the covered fiscal year that the smaller reporting 
company could not properly report in any other column of the Summary 
Compensation Table (column (i)). Each compensation item that is not properly 
reportable in columns (c) through (h), regardless of the amount of the compensation 
item, must be included in column (i). Such compensation must include, but is not 
limited to: 

(A) Perquisites and other personal benefits, or property, unless the aggregate 
amount of such compensation is less than $10,000; 

(B) All “gross-ups” or other amounts reimbursed during the fiscal year for the 
payment of taxes; 

(C) For any security of the smaller reporting company or its subsidiaries 
purchased from the smaller reporting company or its subsidiaries (through 
deferral of salary or bonus, or otherwise) at a discount from the market price 
of such security at the date of purchase, unless that discount is available 
generally, either to all security holders or to all salaried employees of the 
smaller reporting company, the compensation cost, if any, computed in 
accordance with FASB ASC 718; 

(D) The amount paid or accrued to any named executive officer pursuant to a 
plan or arrangement in connection with: 

  (1) Any termination, including without limitation through retirement, 
resignation, severance or constructive termination (including a change 
in responsibilities) of such executive officer's employment with the 
smaller reporting company and its subsidiaries; or 

(2) A change in control of the smaller reporting company; 

(E) Smaller reporting company contributions or other allocations to vested and 
unvested defined contribution plans; 

(F) The dollar value of any insurance premiums paid by, or on behalf of, the 
smaller reporting company during the covered fiscal year with respect to life 
insurance for the benefit of a named executive officer; and 

(G) The dollar value of any dividends or other earnings paid on stock or option 
awards, when those amounts were not factored into the grant date fair value 
required to be reported for the stock or option award in column (e) or (f); and 

Instructions to Item 402(n)(2)(ix). 

1. Non-equity incentive plan awards and earnings and earnings on stock or options, except as 
specified in paragraph (n)(2)(ix)(G) of this Item, are required to be reported elsewhere as provided 
in this Item and are not reportable as All Other Compensation in column (i). 
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2. Benefits paid pursuant to defined benefit and actuarial plans are not reportable as All Other 
Compensation in column (i) unless accelerated pursuant to a change in control; information 
concerning these plans is reportable pursuant to paragraph (q)(1) of this Item. 

3. Reimbursements of taxes owed with respect to perquisites or other personal benefits must be 
included in the columns as tax reimbursements (paragraph (n)(2)(ix)(B) of this Item) even if the 
associated perquisites or other personal benefits are not required to be included because the 
aggregate amount of such compensation is less than $10,000. 

4. Perquisites and other personal benefits shall be valued on the basis of the aggregate 
incremental cost to the smaller reporting company. 

5. For purposes of paragraph (n)(2)(ix)(D) of this Item, an accrued amount is an amount for 
which payment has become due. 

(x) The dollar value of total compensation for the covered fiscal year (column (j)). With 
respect to each named executive officer, disclose the sum of all amounts reported in 
columns (c) through (i). 

Instructions to Item 402(n). 

1. Information with respect to the fiscal year prior to the last completed fiscal year will not be 
required if the smaller reporting company was not a reporting company pursuant to section 13(a) 
or 15(d) of the Exchange Act (15 U.S.C. 78m(a) or 78o(d)) at any time during that year, except 
that the smaller reporting company will be required to provide information for any such year if 
that information previously was required to be provided in response to a Commission filing 
requirement. 

2. All compensation values reported in the Summary Compensation Table must be reported in 
dollars and rounded to the nearest dollar. Reported compensation values must be reported 
numerically, providing a single numerical value for each grid in the table. Where compensation 
was paid to or received by a named executive officer in a different currency, a footnote must be 
provided to identify that currency and describe the rate and methodology used to convert the 
payment amounts to dollars. 

3. If a named executive officer is also a director who receives compensation for his or her 
services as a director, reflect that compensation in the Summary Compensation Table and provide 
a footnote identifying and itemizing such compensation and amounts. Use the categories in the 
Director Compensation Table required pursuant to paragraph (r) of this Item. 

4. Any amounts deferred, whether pursuant to a plan established under section 401(k) of the 
Internal Revenue Code (26 U.S.C. 401(k)), or otherwise, shall be included in the appropriate 
column for the fiscal year in which earned. 

Instruction to Item 402. 

Specify the applicable fiscal year in the title to each table required under this item which calls for 
disclosure as of or for a completed fiscal year. 
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(o) Smaller reporting companies - Narrative disclosure to summary compensation table. Provide a 
narrative description of any material factors necessary to an understanding of the information 
disclosed in the Table required by paragraph (n) of this Item. Examples of such factors may 
include, in given cases, among other things: 

(1) The material terms of each named executive officer’s employment agreement or 
arrangement, whether written or unwritten; 

(2) If at any time during the last fiscal year, any outstanding option or other equity-based 
award was repriced or otherwise materially modified (such as by extension of exercise 
periods, the change of vesting or forfeiture conditions, the change or elimination of 
applicable performance criteria, or the change of the bases upon which returns are 
determined), a description of each such repricing or other material modification; 

(3) The waiver or modification of any specified performance target, goal or condition to 
payout with respect to any amount included in non-stock incentive plan compensation or 
payouts reported in column (g) to the Summary Compensation Table required by 
paragraph (n) of this Item, stating whether the waiver or modification applied to one or 
more specified named executive officers or to all compensation subject to the target, goal 
or condition; 

(4) The material terms of each grant, including but not limited to the date of exercisability, any 
conditions to exercisability, any tandem feature, any reload feature, any tax-reimbursement 
feature, and any provision that could cause the exercise price to be lowered; 

(5) The material terms of any non-equity incentive plan award made to a named executive 
officer during the last completed fiscal year, including a general description of the formula 
or criteria to be applied in determining the amounts payable and vesting schedule; 

(6) The method of calculating earnings on nonqualified deferred compensation plans including 
nonqualified defined contribution plans; and 

(7) An identification to the extent material of any item included under All Other 
Compensation (column (i)) in the Summary Compensation Table. Identification of an item 
shall not be considered material if it does not exceed the greater of $25,000 or 10% of all 
items included in the specified category in question set forth in paragraph (n)(2)(ix) of this 
Item. All items of compensation are required to be included in the Summary Compensation 
Table without regard to whether such items are required to be identified. 

Instruction to Item 402(o). The disclosure required by paragraph (o)(2) of this Item would not 
apply to any repricing that occurs through a pre-existing formula or mechanism in the plan or 
award that results in the periodic adjustment of the option or SAR exercise or base price, an 
antidilution provision in a plan or award, or a recapitalization or similar transaction equally 
affecting all holders of the class of securities underlying the options or SARs. 
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(p) Smaller reporting companies - Outstanding equity awards at fiscal year-end table. 

(1) Provide the information specified in paragraph (p)(2) of this Item, concerning unexercised 
options; stock that has not vested; and equity incentive plan awards for each named 
executive officer outstanding as of the end of the smaller reporting company's last 
completed fiscal year in the following tabular format: 

OUTSTANDING EQUITY AWARDS AT FISCAL YEAR-END

Name Number of 
Securities 

Underlying 
Unexercised 
Options (#) 
Exercisable 

Number of 
Securities 

Underlying 
Unexercised  
Options (#) 

Unexercisable 

Equity 
Incentive Plan 

Awards: 
Number of 
Securities 

Underlying 
Unexercised 
Unearned 

Options (#)

Option 
Exercise 
Price ($)

Option 
Expiratio

n Date

Number of 
Shares or 

Units of Stock 
That Have 

Not Vested (#)

Market Value 
of Shares or 

Units of Stock 
That Have 

Not Vested ($)

Equity 
Incentive Plan 

Awards: 
Number of 
Unearned 

Shares, Units 
or Other 

Rights That 
Have Not 
Vested (#)

Equity 
Incentive Plan 

Awards: 
Market or 

Payout Value 
Of Unearned 
Shares, Units 

or Other 
Rights That 

Have Not 
Vested ($)

(a) (b) (c) (d) (e) (f) (g) (h) (i) (j)

PEO

A

B

Option Awards Stock Awards

 

(2) The Table shall include: 

(i) The name of the named executive officer (column (a)); 

(ii) On an award-by-award basis, the number of securities underlying unexercised 
options, including awards that have been transferred other than for value, that are 
exercisable and that are not reported in column (d) (column (b)); 

(iii) On an award-by-award basis, the number of securities underlying unexercised options, 
including awards that have been transferred other than for value, that are unexercisable 
and that are not reported in column (d) (column (c)); 

(iv) On an award-by-award basis, the total number of shares underlying unexercised 
options awarded under any equity incentive plan that have not been earned (column 
(d)); 
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(v) For each instrument reported in columns (b), (c) and (d), as applicable, the exercise 
or base price (column (e)); 

(vi) For each instrument reported in columns (b), (c) and (d), as applicable, the expiration 
date (column (f)); 

(vii) The total number of shares of stock that have not vested and that are not reported in 
column (i) (column (g)); 

(viii) The aggregate market value of shares of stock that have not vested and that are not 
reported in column (j) (column (h)); 

(ix) The total number of shares of stock, units or other rights awarded under any equity 
incentive plan that have not vested and that have not been earned, and, if applicable 
the number of shares underlying any such unit or right (column (i)); and 

(x) The aggregate market or payout value of shares of stock, units or other rights 
awarded under any equity incentive plan that have not vested and that have not been 
earned (column (j)). 

Instructions to Item 402(p)(2). 

1. Identify by footnote any award that has been transferred other than for value, disclosing the 
nature of the transfer. 

2. The vesting dates of options, shares of stock and equity incentive plan awards held at fiscal-
year end must be disclosed by footnote to the applicable column where the outstanding award is 
reported. 

3. Compute the market value of stock reported in column (h) and equity incentive plan awards of 
stock reported in column (j) by multiplying the closing market price of the smaller reporting 
company's stock at the end of the last completed fiscal year by the number of shares or units of 
stock or the amount of equity incentive plan awards, respectively. The number of shares or units 
reported in column (d) or (i), and the payout value reported in column (j), shall be based on 
achieving threshold performance goals, except that if the previous fiscal year's performance has 
exceeded the threshold, the disclosure shall be based on the next higher performance measure 
(target or maximum) that exceeds the previous fiscal year's performance. If the award provides 
only for a single estimated payout, that amount should be reported. If the target amount is not 
determinable, smaller reporting companies must provide a representative amount based on the 
previous fiscal year's performance. 

4. Multiple awards may be aggregated where the expiration date and the exercise and/or base 
price of the instruments is identical. A single award consisting of a combination of options, SARs 
and/or similar option-like instruments shall be reported as separate awards with respect to each 
tranche with a different exercise and/or base price or expiration date. 

5. Options or stock awarded under an equity incentive plan are reported in columns (d) or (i) and 
(j), respectively, until the relevant performance condition has been satisfied. Once the relevant 
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performance condition has been satisfied, even if the option or stock award is subject to forfeiture 
conditions, options are reported in column (b) or (c), as appropriate, until they are exercised or expire, 
or stock is reported in columns (g) and (h) until it vests. 

(q) Smaller reporting companies - Additional narrative disclosure. Provide a narrative description 
of the following to the extent material: 

(1) The material terms of each plan that provides for the payment of retirement benefits, or 
benefits that will be paid primarily following retirement, including but not limited to tax-
qualified defined benefit plans, supplemental executive retirement plans, tax-qualified 
defined contribution plans and nonqualified defined contribution plans. 

(2) The material terms of each contract, agreement, plan or arrangement, whether written or 
unwritten, that provides for payment(s) to a named executive officer at, following, or in 
connection with the resignation, retirement or other termination of a named executive 
officer, or a change in control of the smaller reporting company or a change in the named 
executive officer's responsibilities following a change in control, with respect to each 
named executive officer. 

(r) Smaller reporting companies - Compensation of directors.  

(1) Provide the information specified in paragraph (r)(2) of this Item, concerning the 
compensation of the directors for the smaller reporting company's last completed fiscal 
year, in the following tabular format: 

DIRECTOR COMPENSATION

Name Fees 
Earned or 

Paid in 
Cash ($)

Stock 
Awards ($)

Option 
Awards ($)

Non-Equity 
Incentive Plan 
Compensation 

($)

Nonqualified 
Deferred 

Copmensation 
Earnings ($)

All Other 
Compensation 

($)

Total ($)

(a) (b) (c) (d) (e) (f) (g) (h)

A

B

C

D

E

 

(2) The Table shall include: 
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(i) The name of each director unless such director is also a named executive officer 
under paragraph (m) of this Item and his or her compensation for service as a 
director is fully reflected in the Summary Compensation Table pursuant to paragraph 
(n) of this Item and otherwise as required pursuant to paragraphs (o) through (q) of 
this Item (column (a)); 

(ii) The aggregate dollar amount of all fees earned or paid in cash for services as a 
director, including annual retainer fees, committee and/or chairmanship fees, and 
meeting fees (column (b)); 

(iii) For awards of stock, the aggregate grant date fair value computed in accordance with 
FASB ASC Topic 718 (column (c)); 

(iv) For awards of options, with or without tandem SARs (including awards that 
subsequently have been transferred), the aggregate grant date fair value computed in 
accordance with FASB ASC Topic 718 (column (d)); 

Instruction to Item 402(r)(2)(iii) and (iv). For each director, disclose by footnote to the 
appropriate column, the aggregate number of stock awards and the aggregate number of option 
awards outstanding at fiscal year end. 

(v) The dollar value of all earnings for services performed during the fiscal year 
pursuant to non-equity incentive plans as defined in paragraph (m)(5)(iii) of this 
Item, and all earnings on any outstanding awards (column (e)); 

(vi) Above-market or preferential earnings on compensation that is deferred on a basis 
that is not tax-qualified, including such earnings on nonqualified defined 
contribution plans (column (f)); 

(vii) All other compensation for the covered fiscal year that the smaller reporting 
company could not properly report in any other column of the Director 
Compensation Table (column (g)). Each compensation item that is not properly 
reportable in columns (b) through (f), regardless of the amount of the compensation 
item, must be included in column (g) and must be identified and quantified in a 
footnote if it is deemed material in accordance with paragraph (o)(7) of this Item. 
Such compensation must include, but is not limited to: 

(A) Perquisites and other personal benefits, or property, unless the aggregate 
amount of such compensation is less than $10,000; 

(B) All “gross-ups” or other amounts reimbursed during the fiscal year for the 
payment of taxes; 

(C) For any security of the smaller reporting company or its subsidiaries 
purchased from the smaller reporting company or its subsidiaries (through 
deferral of salary or bonus, or otherwise) at a discount from the market price 
of such security at the date of purchase, unless that discount is available 
generally, either to all security holders or to all salaried employees of the 
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smaller reporting company, the compensation cost, if any, computed in 
accordance with FASB ASC 718; 

(D) The amount paid or accrued to any director pursuant to a plan or arrangement 
in connection with: 

(1) The resignation, retirement or any other termination of such director; 
or 

(2) A change in control of the smaller reporting company; 

(E) Smaller reporting company contributions or other allocations to vested and 
unvested defined contribution plans; 

(F) Consulting fees earned from, or paid or payable by the smaller reporting 
company and/or its subsidiaries (including joint ventures); 

(G) The annual costs of payments and promises of payments pursuant to director 
legacy programs and similar charitable award programs; 

(H) The dollar value of any insurance premiums paid by, or on behalf of, the 
smaller reporting company during the covered fiscal year with respect to life 
insurance for the benefit of a director; and 

(I) The dollar value of any dividends or other earnings paid on stock or option 
awards, when those amounts were not factored into the grant date fair value 
required to be reported for the stock or option award in column (c) or (d); and 

Instruction to Item 402(r)(2)(vii). Programs in which smaller reporting companies agree to make 
donations to one or more charitable institutions in a director's name, payable by the smaller 
reporting company currently or upon a designated event, such as the retirement or death of the 
director, are charitable awards programs or director legacy programs for purposes of the disclosure 
required by paragraph (r)(2)(vii)(G) of this Item. Provide footnote disclosure of the total dollar 
amount payable under the program and other material terms of each such program for which 
tabular disclosure is provided. 

(viii) The dollar value of total compensation for the covered fiscal year (column (h)). With 
respect to each director, disclose the sum of all amounts reported in columns (b) 
through (g). 

Instruction to Item 402(r)(2). Two or more directors may be grouped in a single row in the Table 
if all elements of their compensation are identical. The names of the directors for whom disclosure 
is presented on a group basis should be clear from the Table. 

(3) Narrative to director compensation table. Provide a narrative description of any material 
factors necessary to an understanding of the director compensation disclosed in this Table. 
While material factors will vary depending upon the facts, examples of such factors may 
include, in given cases, among other things: 
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(i) A description of standard compensation arrangements (such as fees for retainer, 
committee service, service as chairman of the board or a committee, and meeting 
attendance); and 

(ii) Whether any director has a different compensation arrangement, identifying that director 
and describing the terms of that arrangement. 

Instruction to Item 402(r). In addition to the Instruction to paragraph (r)(2)(vii) of this Item, the 
following apply equally to paragraph (r) of this Item: Instructions 2 and 4 to paragraph (n) of this 
Item; the Instructions to paragraphs (n)(2)(iii) and (iv) of this Item; the Instructions to paragraphs 
(n)(2)(v) and (vi) of this Item; the Instructions to paragraph (n)(2)(vii) of this Item; the Instruction 
to paragraph (n)(2)(viii) of this Item; the Instructions to paragraph (n)(2)(ix) of this Item; and 
paragraph (o)(7) of this Item. These Instructions apply to the columns in the Director 
Compensation Table that are analogous to the columns in the Summary Compensation Table to 
which they refer and to disclosures under paragraph (r) of this Item that correspond to analogous 
disclosures provided for in paragraph (n) of this Item to which they refer. 
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Adopting Release and Interpretive Guidance 

An electronic copy of the adopting release for the amendments to the smaller reporting company 
rules can be found at http://www.sec.gov/rules/final/2007/33-8876.pdf. 

A copy of the SEC’s Smaller Reporting Company Compliance & Disclosure Interpretations dated 
March 5, 2008 is located at Appendix T-I. 

Practice Pointers 

Smaller Reporting Company Determination 

 See Appendix T-1. Smaller Reporting Company Compliance & Disclosure Interpretations for 
interpretative guidance on how smaller reporting company status is determined. 

 See also Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Questions 102.01 to 102.04. 

Compensation Committee Interlocks Disclosures and Compensation Committee Report 

 Smaller reporting companies are not required to make the Compensation Committee Interlocks 
and Insider Participation disclosures or prepare a Compensation Committee Report. 

 See Part Q. Compensation Committee Disclosures and Compensation Committee Report. 

Related Person Transaction Disclosures 

 Smaller reporting companies are required to provide the related person transaction disclosures 
called for by paragraph (d) of Item 404. 

 Note, unlike Item 404(a) which only covers the last fiscal year, Item 404(d) covers the 
prior two fiscal years. 

 See Part O. Related Person Transactions. 

All Compensation Covered 

 Other than a few very narrowly defined exceptions specifically discussed in the adopting 
release (e.g., perquisites for a named executive officer below $10,000 in total value and 
benefits under non-discriminatory group life, health, hospitalization and medical 
reimbursement plans), the Summary Compensation Table is required to disclose all elements 
of compensation. 

 See John W. White, Principles Matter, Address at the Practicing Law Institute Conference 
(September 6, 2006), a copy of which is located at Appendix B-VI. 

 See Part B.  The Rules. 
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Report Salary or Bonus Not Determined as of Proxy Statement Date on Form 8-K 

 If a named executive officer’s salary or bonus was not determinable when the registrant filed 
its proxy statement (or Form 10-K), when such officer’s salary or bonus becomes determinable 
the registrant must file a Form 8-K disclosing under Item 5.02(e) the amount awarded as salary 
or bonus. 

 See Part S. Amendments to Form 8-K. 

Report Deferred Compensation 

 Compensation that is earned during a fiscal year is reportable in the Summary Compensation 
Table for the year earned, even if deferred. 

Do Not Report Compensation for Years Prior to NEO Status 

 If a named executive officer was not a named executive officer in a prior fiscal year, 
compensation information for such prior fiscal year is not required to be included in the 
Summary Compensation Table. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Question 119.01. 

Distinction Between Bonus and Non-Equity Incentive Plan Compensation 

 The Summary Compensation Table distinguishes between bonus (reported in column (d)) and 
non-equity incentive plan compensation (reported in column (g)).  In general, annual cash 
awards that are based on the achievement of pre-determined performance goals must now be 
reported in the Summary Compensation Table as non-equity incentive plan compensation for 
the year earned and in the Grants of Plan Based Awards table as of the date of grant.  
Guaranteed or discretionary cash bonuses must be reported in the bonus column of the 
Summary Compensation Table for the year earned. 

 See adopting release (excerpted above) for a discussion of how to distinguish between a 
bonus and a non-equity incentive plan award. 

 See also Part D. Definitions.  

Distinction Between Stock Awards and Option Awards 

 The Summary Compensation Table distinguishes between stock awards (reported in column 
(e)) and option awards (reported in column (f)). 

 See Part D. Definitions. 



 T-19  K&L GATES LLP 

Report Stock and Option Awards in Dollars Based on Grant Date Fair Value 

 The rule changes adopted by the SEC in December 2009 (the “Amendments”) changed the 
way compensation related to stock options, restricted stock and other equity grants is reported 
in the Summary Compensation Table.  Equity awards must now be reflected in the year 
awarded based on their full aggregate grant date fair value computed in accordance with FASB 
Accounting Standards Codification Topic 718 (“FASB ASC 718”), rather than based on the 
expense attributable to them in the applicable fiscal year. 

 Also, the Amendments require that the value of performance-based awards be based on the 
“probable outcome of such conditions(s).”  Footnote disclosure is required to show the 
value of the performance-based award assuming that the highest level of performance will 
be achieved if an amount less than the maximum was included in the table. 

 This new manner of disclosure applies to all disclosures made after December 20, 2009 
and will be required for awards made in prior years.  That is, amounts in the Summary 
Compensation Table will need to be recomputed for prior years, but the recomputations are 
for informational purposes only and do not require the company to change the individuals 
reported as its named executive officers for any preceding year or amend any earlier filing. 

 The grant date fair value amounts included in the Summary Compensation Table will also 
appear, on a grant-by-grant basis, in the Grant of Plan Based Awards table. 

 Amounts are included in the Summary Compensation Table in the year of grant, even if 
the equity award was part of annual compensation awarded for performance in the year 
prior to grant (a common practice at many companies).  The timing of reporting grant date 
values for equity awards thus differs from cash incentive awards, which are reported for 
the year earned, even if the award is not determined until the following year (as is typical).  
Consequently, the Summary Compensation Table may not accurately reflect compensation 
decisions made for the year.  For example, if a large cash incentive award and equity award 
are granted in early 2009 based on 2008 performance, the cash award will appear in the 
2008 row of the Summary Compensation Table but the grant date fair value of the equity 
award will be included in the 2009 row. In this case, supplemental disclosure in the CD&A 
should be considered. 

Reporting Equity Taken in Lieu of Salary or Bonus 

 Generally companies are to include in the Salary column or the Bonus column any amount of 
salary or bonus forgone at the election of a named executive officer under which stock, equity-
based, or other forms of non-cash compensation have been received instead by the named 
executive officer.  Any stock, option or other non-cash award accepted in lieu of salary or 
bonus should be reported in the Grants of Plan-Based Awards Table and the Summary 
Compensation Table should include footnote disclosure regarding the receipt of non-cash 
compensation in lieu of salary or bonus that refers to the Grants of Plan-Based Awards Table 
where the award is reported. 

 However, if the amount of salary or bonus foregone at the election of the named executive 
officer was less than the value of the equity-based compensation received, the incremental 
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value of an equity award would be reported in the Stock Awards or Option Awards columns.  
If the agreement pursuant to which the named executive officer had the option to elect 
settlement in stock or equity-based compensation was within the scope of FASB ASC 718 
(e.g., the right to stock settlement is embedded in the terms of the award) the award would be 
reported in the Stock Awards or Option Awards columns.  

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Question 119.03. 

Earnings on Equity Awards 

 The right to receive dividends or other earnings on equity awards is generally factored into the 
grant date fair value of the awards computed under FASB ASC 718, and therefore included in 
the FASB ASC 718 expense.  As a result, in most circumstances, dividends or other earnings 
on equity awards are not required to be reported in the Summary Compensation Table.  
However, in cases where the right to receive dividends is not factored into the grant date fair 
value of an equity award, any earnings on such award must be reported in the All Other 
Compensation column of the Summary Compensation Table. 

Use of Supplemental Table to Report Elements of “All Other Compensation” 

 If the “All Other Compensation” provided to the executive officers is comprised of a number 
of different items, companies may want to disclose the items in a separate table accompanying 
the Summary Compensation Table. 

 See Appendix M-I. Sample Table Disclosing Components of All Other Compensation. 

 See also Part R. Plain English Requirement. 

Disclosure of Accrued Severance 

 The amount accrued to a named executive officer in connection with termination of such 
executive officer’s employment or a change in control is reportable in the “All Other 
Compensation” column.  An amount is accrued, and thus reportable, if the named executive 
officer’s performance necessary to earn the amount is complete.  

 For example, if the named executive officer has completed all performance to earn an 
amount, but payment is subject to a six-month deferral in order to comply with Internal 
Revenue Code Section 409A, the amount would be an accrued amount required to be 
disclosed.  

 In contrast, if an amount will be payable two years after termination if the named executive 
officer cooperates with (or complies with a covenant not to compete with) the company 
during that period, the amount is not reportable because the executive officer’s 
performance is still necessary for the payment to become due. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations Regarding Regulation 
S-K, Question 119.13. 
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Perquisites 

 For information regarding the disclosure of perquisites and personal benefits in the Summary 
Compensation Table, see Part G Perquisites. 

Narrative Disclosure 

 Per Item 402(o) of Regulation S-K, the Summary Compensation Table and Grants of Plan-
Based Awards tables are required to be accompanied by a narrative discussion describing any 
material factors necessary to an understanding of the information disclosed in the table.  
Examples would include a discussion of: 

 the material terms of employment agreements; and 

 the material terms of equity and non-equity incentive plan awards, including a description 
of the vesting schedules and formulas for determining the amounts payable. 

 As with CD&A, performance targets are not required to be disclosed if such targets 
qualify for non-disclosure under the SEC’s existing standards for confidential 
treatment requests.  For additional information see Part E. Compensation Discussion 
and Analysis, “Potential Disclosure of Performance Targets.” 

 In addition, companies should consider explaining the amount of salary and bonus paid to 
named executive officers in proportion to total compensation if other items of compensation 
significantly influenced the determination of the named executive officers salary and bonus.  

 As discussed in the adopting release, to avoid “double counting” in light of the fact that some 
items disclosed in the Summary Compensation Table are also disclosed in other required 
tables, companies should use the narrative following the tables to explain how disclosures 
relate to each other in their particular circumstances. 

Outstanding Equity Awards at Fiscal Year-End Table 

 For practice pointers regarding the Outstanding Equity Awards at Fiscal Year-End Table, see 
Part I. Outstanding Equity Awards at Fiscal Year-End Table. 

Director Compensation Table 

 For practice pointers regarding the Director Compensation Table, see Part N. Director 
Compensation Table. 
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U. RISK DISCLOSURE  

On December 16, 2009, the SEC adopted amendments to its executive compensation and 
corporate governance disclosure requirements which among other things require a new narrative 
disclosure that describes how a company’s overall compensation policies and practices create 
incentives that affect the company’s risk and management of risk.  

Rules 

The rule that requires disclosure regarding how a company’s overall compensation policies and 
practices create incentives that affect the company’s risk and management of risk is located in 
paragraph (s) of Regulation S-K which reads as follows: 

(s) Narrative disclosure of the registrant’s compensation policies and practices as they relate to 
the registrant’s risk management. To the extent that risks arising from the registrant’s 
compensation policies and practices for its employees are reasonably likely to have a material 
adverse effect on the registrant, discuss the registrant’s policies and practices of compensating 
its employees, including non-executive officers, as they relate to risk management practices 
and risk-taking incentives. While the situations requiring disclosure will vary depending on the 
particular registrant and compensation policies and practices, situations that may trigger 
disclosure include, among others, compensation policies and practices: at a business unit of the 
company that carries a significant portion of the registrant’s risk profile; at a business unit with 
compensation structured significantly differently than other units within the registrant; at a 
business unit that is significantly more profitable than others within the registrant; at a 
business unit where compensation expense is a significant percentage of the unit’s revenues; 
and that vary significantly from the overall risk and reward structure of the registrant, such as 
when bonuses are awarded upon accomplishment of a task, while the income and risk to the 
registrant from the task extend over a significantly longer period of time. The purpose of this 
paragraph (s) is to provide investors material information concerning how the registrant 
compensates and incentivizes its employees that may create risks that are reasonably likely to 
have a material adverse effect on the registrant. While the information to be disclosed pursuant 
to this paragraph (s) will vary depending upon the nature of the registrant’s business and the 
compensation approach, the following are examples of the issues that the registrant may need 
to address for the business units or employees discussed: 

(1) The general design philosophy of the registrant’s compensation policies and practices for 
employees whose behavior would be most affected by the incentives established by the 
policies and practices, as such policies and practices relate to or affect risk taking by 
employees on behalf of the registrant, and the manner of their implementation; 

(2) The registrant’s risk assessment or incentive considerations, if any, in structuring its 
compensation policies and practices or in awarding and paying compensation; 

(3) How the registrant’s compensation policies and practices relate to the realization of risks 
resulting from the actions of employees in both the short term and the long term, such as 
through policies requiring claw backs or imposing holding periods; 



K&L GATES LLP U-2  

(4) The registrant’s policies regarding adjustments to its compensation policies and practices 
to address changes in its risk profile; 

(5) Material adjustments the registrant has made to its compensation policies and practices as a 
result of changes in its risk profile; and 

(6) The extent to which the registrant monitors its compensation policies and practices to 
determine whether its risk management objectives are being met with respect to 
incentivizing its employees. 
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Adopting Release Excerpts 

 A copy of the release adopting the December 2009 changes is located at Appendix B-V. 

 An electronic copy of the December 2009 release can be found at 
http://www.sec.gov/rules/final/2009/33-9089.pdf 

Excerpts from the adopting release include: 

 The final rule requires a company to address its compensation policies and practices for all 
employees, including non-executive officers, if the compensation policies and practices create 
risks that are reasonably likely to have a material adverse effect on the company. As noted 
above, the proposed rules would have required discussion and analysis of compensation 
policies if risks arising from those compensation policies “may have a material effect on the 
company.” We agree with the suggestions of several commenters that the new requirements 
should have a “reasonably likely” disclosure threshold. Companies are familiar with the 
“reasonably likely” disclosure threshold used in our Management Discussion and Analysis 
(“MD&A”) rules, and this approach would parallel the MD&A requirement, which requires 
risk-oriented disclosure of known trends and uncertainties that are material to the business. We 
believe that the “reasonably likely” threshold also addresses concerns of some commenters 
that the proposed requirements might have caused companies attempting compliance to burden 
shareholders and investors with voluminous disclosure of potentially insignificant and 
unnecessarily speculative information about their compensation policies. By focusing on risks 
that are “reasonably likely to have a material adverse effect” on the company, the amendments 
are intended to elicit disclosure about incentives in the company’s compensation policies and 
practices that would be most relevant to investors. This change from the proposal also 
addresses concerns some commenters raised that the proposal did not allow companies to 
consider compensating or offsetting steps or controls designed to limit risks of certain 
compensation arrangements. If a company has compensation policies and practices for 
different groups that mitigate or balance incentives, these could be considered in deciding 
whether risks arising from the company’s compensation policies and practices for employees 
are reasonably likely to have a material adverse effect on the company as a whole. 

 In addition, we have modified the proposal to provide that disclosure is only required if the 
compensation policies and practices are reasonably likely to have a material “adverse” effect 
on the company, as opposed to any “material effect” as proposed. As noted in the Proposing 
Release, well-designed compensation policies can enhance a company’s business interests by 
encouraging innovation and appropriate levels of risk-taking. By focusing the disclosure on 
material adverse effects, the final rule should help avoid voluminous and unnecessary 
discussion of compensation arrangements that may mitigate inappropriate risk-taking 
incentives. 

 We are also moving the new requirements into a separate paragraph in Item 402 of Regulation 
S-K. As adopted, the new disclosure requirements will not be a part of the CD&A. We were 
persuaded by commenters who asserted that it would be potentially confusing to expand the 
CD&A beyond the named executive officers to include disclosure of the company’s broader 
compensation policies and practices for employees. CD&A provides discussion and analysis 
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of the compensation of the named executive officers and the information contained in the 
Summary Compensation Table and other required tables, and the new disclosure requirements 
would be inconsistent with that approach because they would cover all employees, not just the 
named executive officers. 

 We are adopting, as proposed, the illustrative examples of the issues that would potentially be 
appropriate for a company to address. As we stated in the Proposing Release, the examples are 
non-exclusive and that the application of an example should be tailored to the facts and 
circumstances of the company. We believe that a principles-based approach, similar to our 
CD&A requirements, utilizing illustrative examples strikes an appropriate balance that will 
effectively elicit meaningful disclosure. If a company determines that disclosure is required, 
we believe examples of the issues that companies may need to address regarding their 
compensation policies or practices include the following: 

 The general design philosophy of the company’s compensation policies and practices for 
employees whose behavior would be most affected by the incentives established by the 
policies and practices, as such policies and practices relate to or affect risk taking by those 
employees on behalf of the company, and the manner of their implementation; 

 The company’s risk assessment or incentive considerations, if any, in structuring its 
compensation policies and practices or in awarding and paying compensation; 

 How the company’s compensation policies and practices relate to the realization of risks 
resulting from the actions of employees in both the short term and the long term, such as 
through policies requiring claw backs or imposing holding periods; 

 The company’s policies regarding adjustments to its compensation policies and practices to 
address changes in its risk profile; 

 Material adjustments the company has made to its compensation policies and practices as a 
result of changes in its risk profile; and 

 The extent to which the company monitors its compensation policies and practices to 
determine whether its risk management objectives are being met with respect to 
incentivizing its employees. 

In the Proposing Release, we requested comment on whether we should require a company to 
affirmatively state that it has determined that the risks arising from its compensation policies are 
not reasonably expected to have a material effect on the company if it has concluded that 
disclosure was not required. Commenters were mixed in their response to this request. Several 
commenters believed that companies should be required to affirmatively state that they have 
determined that the risks arising from their broader compensation policies are not reasonably 
expected to have a material effect. Others believed that the proposed amendments should not 
require an affirmative statement because it would not provide investors with useful information 
and would create potential liability for companies. Another commenter noted that our disclosure 
rules have not traditionally required companies to address affirmatively matters that the company 
has determined are not applicable to it. We believe an approach consistent with our prior practice 
is appropriate and the final rule does not require a company to make an affirmative statement that 
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it has determined that the risks arising from its compensation policies and practices are not 
reasonably likely to have a material adverse effect on the company. 

Practice Pointers 

All Employees Covered 

 Unlike almost all other compensation disclosure rules which apply only to executives and 
directors, the rule requiring discussion of the extent to which compensation creates incentives 
to expose the company to risks will apply to all employees. 

 While some companies may already have considered risk with respect to certain aspects of 
their incentive compensation arrangements for named executive officers, it is likely that 
few companies have addressed risk throughout their compensation arrangements.  
Consequently, compliance will likely require a comprehensive risk analysis of a 
company’s compensation structure throughout its entire organization. 

Disclosure Only Required if Risks are Reasonably Likely to Have Material Adverse Effect 

 Disclosure is only required if compensation policies and practices are reasonably likely to have 
a “material adverse effect” on the company.  

 A company is not required to include an affirmative statement that it has determined that 
the risk arising from its compensation policies and practices are not reasonably likely to 
have a material adverse effect on the company. 

 Nevertheless, to head off a comment from the SEC staff issuers that have concluded that no 
material adverse risk arising from compensation policies and practices exists should consider 
so stating in the proxy statement and describing the process that the company went through to 
make this determination. 

Separate Disclosure; Not Contained in CD&A 

 To avoid confusion with the discussion of named executive officer compensation risk 
disclosure, if required, will not be included in the Compensation Discussion and Analysis but 
rather as a separate stand-alone disclosure within the compensation disclosures. 

 See Appendix B-III. SEC Compliance & Disclosure Interpretations regarding Regulation S-K, 
Section 128A which states: 

 The new rules do not specify where the disclosure should be presented. However, to ease 
investor understanding, the staff recommends that Item 402(s) disclosure be presented 
together with the registrant's other Item 402 disclosure. The staff would have concerns if 
the Item 402(s) disclosure is difficult to locate or is presented in a fashion that obscures it. 

Smaller Reporting Companies Not Subject to Disclosure Requirement 

 Smaller reporting companies are not subject to the risk disclosure requirement.  
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V. SAY-ON-PAY  

On July 21, 2010, the Dodd-Frank Wall Street Reform and Consumer Protection Act was enacted.  
The Dodd-Frank Act amended the Securities Exchange Act of 1934 to add a requirement that 
issuers conduct an advisory say-on-pay vote at least once every three years.  On January 25, 2011, 
the SEC adopted rules implementing the Dodd-Frank Act’s say-on-pay requirements.  

Note: The Dodd-Frank Act also added a requirement to conduct a shareholder vote covering 
executive compensation arrangements involved in certain significant transactions (commonly 
referred to as “golden parachute” compensation).  Discussion about this requirement is beyond the 
scope of this guidebook. 

Rules 

The say-on-pay requirement for the annual meeting is contained in paragraphs (a) and (c) of 
Section 14A of the Exchange Act, paragraphs (a) and (b) of Rule 14a-21 and Item 24 of Schedule 
14A which read as follows: 

Section 14A. Shareholder Approval Of Executive Compensation. 

(a) Separate Resolution Required. 

(1) In general. Not less frequently than once every 3 years, a proxy or consent or authorization 
for an annual or other meeting of the shareholders for which the proxy solicitation rules of 
the Commission require compensation disclosure shall include a separate resolution 
subject to shareholder vote to approve the compensation of executives, as disclosed 
pursuant to section 229.402 of title 17, Code of Federal Regulations, or any successor 
thereto. 

(2) Frequency of vote. Not less frequently than once every 6 years, a proxy or consent or 
authorization for an annual or other meeting of the shareholders for which the proxy 
solicitation rules of the Commission require compensation disclosure shall include a 
separate resolution subject to shareholder vote to determine whether votes on the 
resolutions required under paragraph (1) will occur every 1, 2, or 3 years. 

(3) Effective date. The proxy or consent or authorization for the first annual or other meeting 
of the shareholders occurring after the end of the 6-month period beginning on the date of 
enactment of this section shall include: 

(A) the resolution described in paragraph (1); and 

(B) a separate resolution subject to shareholder vote to determine whether votes 
on the resolutions required under paragraph (1) will occur every 1, 2, or 3 
years. 

(b) [Omitted] 
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(c) Rule of Construction. The shareholder vote referred to in subsections (a) and (b) shall not be 
binding on the issuer or the board of directors of an issuer, and may not be construed: 

(1) as overruling a decision by such issuer or board of directors; 

(2) to create or imply any change to the fiduciary duties of such issuer or board of directors; 

(3) to create or imply any additional fiduciary duties for such issuer or board of directors; or 

(4) to restrict or limit the ability of shareholders to make proposals for inclusion in proxy 
materials related to executive compensation. 

§240.14a-21 Shareholder approval of executive compensation, frequency of votes for 
approval of executive compensation and shareholder approval of golden parachute 
compensation. 

(a) If a solicitation is made by a registrant and the solicitation relates to an annual or other meeting 
of shareholders at which directors will be elected and for which the rules of the Commission 
require executive compensation disclosure pursuant to Item 402 of Regulation S-K (§229.402 
of this chapter), the registrant shall, for the first annual or other meeting of shareholders on or 
after January 21, 2011, or for the first annual or other meeting of shareholders on or after 
January 21, 2013 if the registrant is a smaller reporting company, and thereafter no later than 
the annual or other meeting of shareholders held in the third calendar year after the 
immediately preceding vote under this subsection, include a separate resolution subject to 
shareholder advisory vote to approve the compensation of its named executive officers, as 
disclosed pursuant to Item 402 of Regulation S-K. 

Instruction to §240.14a-21(a): 

The registrant’s resolution shall indicate that the shareholder advisory vote under this subsection is 
to approve the compensation of the registrant’s named executive officers as disclosed pursuant to 
Item 402 of Regulation S-K (§229.402 of this chapter). The following is a non-exclusive example 
of a resolution that would satisfy the requirements of this subsection: “RESOLVED, that the 
compensation paid to the company’s named executive officers, as disclosed pursuant to Item 402 
of Regulation S-K, including the Compensation Discussion and Analysis, compensation tables and 
narrative discussion is hereby APPROVED.” 

(b) If a solicitation is made by a registrant and the solicitation relates to an annual or other meeting 
of shareholders at which directors will be elected and for which the rules of the Commission 
require executive compensation disclosure pursuant to Item 402 of Regulation S-K (§229.402 
of this chapter), the registrant shall, for the first annual or other meeting of shareholders on or 
after January 21, 2011, or for the first annual or other meeting of shareholders on or after 
January 21, 2013 if the registrant is a smaller reporting company, and thereafter no later than 
the annual or other meeting of shareholders held in the sixth calendar year after the 
immediately preceding vote under this subsection, include a separate resolution subject to 
shareholder advisory vote as to whether the shareholder vote required by paragraph (a) of this 
section should occur every 1, 2 or 3 years. Registrants required to provide a separate 
shareholder vote pursuant to §240.14a-20 of this chapter shall include the separate resolution 
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required by this section for the first annual or other meeting of shareholders after the registrant 
has repaid all obligations arising from financial assistance provided under the TARP, as 
defined in section 3(8) of the Emergency Economic Stabilization Act of 2008 (12 U.S.C. 
5202(8)), and thereafter no later than the annual or other meeting of shareholders held in the 
sixth calendar year after the immediately preceding vote under this subsection. 

Instructions to §240.14a-21: 

1. Disclosure relating to the compensation of directors required by Item 402(k) (§229.402(k) of 
this chapter) and Item 402(r) of Regulation S-K (§229.402(r) of this chapter) is not subject to the 
shareholder vote required by paragraph (a) of this section. If a registrant includes disclosure 
pursuant to Item 402(s) of Regulation S-K (§229.402(s) of this chapter) about the registrant’s 
compensation policies and practices as they relate to risk management and risk-taking incentives, 
these policies and practices would not be subject to the shareholder vote required by paragraph (a) 
of this section. To the extent that risk considerations are a material aspect of the registrant’s 
compensation policies or decisions for named executive officers, the registrant is required to 
discuss them as part of its Compensation Discussion and Analysis under §229.402(b) of this 
chapter, and therefore such disclosure would be considered by shareholders when voting on 
executive compensation. 

2. If a registrant includes disclosure of golden parachute compensation arrangements pursuant to 
Item 402(t) (§229.402(t) of this chapter) in an annual meeting proxy statement, such disclosure 
would be subject to the shareholder advisory vote required by paragraph (a) of this section. 

3. Registrants that are smaller reporting companies entitled to provide scaled disclosure in 
accordance with Item 402(l) of Regulation S-K (§229.402(l) of this chapter) are not required to 
include a Compensation Discussion and Analysis in their proxy statements in order to comply 
with this section. For smaller reporting companies, the vote required by paragraph (a) of this 
section must be to approve the compensation of the named executive officers as disclosed pursuant 
to Item 402(m) through (q) of Regulation S-K (§229.402(m) through (q) of this chapter). 

§240.14a-101 Schedule 14A. Information required in proxy statement. 

Item 24. Shareholder Approval of Executive Compensation. Registrants required to provide any of 
the separate shareholder votes pursuant to §240.14a-21 of this chapter shall disclose that they are 
providing each such vote as required pursuant to section 14A of the Securities Exchange Act (15 
U.S.C. 78n-1), briefly explain the general effect of each vote, such as whether each such vote is 
non-binding, and, when applicable, disclose the current frequency of shareholder advisory votes 
on executive compensation required by Rule 14a- 21(a) and when the next such shareholder 
advisory vote will occur. 
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Adopting Release Excerpts 

 A copy of the release adopting the say-on-pay rules is located at Appendix V-I. 

 An electronic copy of the adopting release can be found at 
http://www.sec.gov/rules/final/2011/33-9178.pdf. 

Excerpts from the adopting release include: 

 Though we have considered the views of commentators that prescribed language would be 
helpful, the final rule does not require issuers to use any specific language or form of 
resolution to be voted on by shareholders. This is consistent with the approach taken by the 
Commission in adopting Rule 14a-20 to implement the shareholder advisory vote on executive 
compensation for companies subject to the Emergency Economic Stabilization Act of 2008, or 
EESA. We believe that issuers should retain flexibility to craft the resolution language. As we 
noted in the Proposing Release, however, the shareholder advisory vote must relate to all 
executive compensation disclosure disclosed pursuant to Item 402 of Regulation S-K. Section 
14A(a)(1) of the Exchange Act requires that the shareholder advisory vote must be “to approve 
the compensation of executives, as disclosed pursuant to [Item 402 of Regulation S-K] or any 
successor thereto.” We have added an instruction to Rule 14a-21(a) to indicate that this 
language from Section 14A(a)(1) should be included in an issuer’s resolution for the say-on-
pay vote and to provide a non-exclusive example of a resolution that would satisfy the 
applicable requirements. A vote to approve a proposal on a different subject matter, such as a 
vote to approve only compensation policies and procedures, would not satisfy the requirement 
of Section 14A(a)(1) or final Rule 14a-21(a). We note that issuers are not limited to the 
required shareholder advisory vote under Rule 14a-21(a) and may solicit shareholder votes on 
a range of compensation matters to obtain more specific feedback on the issuer’s 
compensation policies and programs. 

 In accordance with Section 14A(a)(1), shareholders would vote to approve the compensation 
of the issuer’s named executive officers, as such compensation is disclosed pursuant to Item 
402 of Regulation S-K, including the CD&A, the compensation tables and other narrative 
executive compensation disclosures required by Item 402. We have included an instruction to 
Rule 14a-21 to specify that Rule 14a-21 does not change the scaled disclosure requirements for 
smaller reporting companies and that smaller reporting companies will not be required to 
provide a CD&A in order to comply with Rule 14a-21. We understand that smaller reporting 
companies may wish to include supplemental disclosure to facilitate shareholder 
understanding of their compensation arrangements in connection with say-on-pay votes. We 
do not believe, however, that this possibility supports exempting smaller reporting companies 
from the say-on-pay votes. As more fully discussed in Section II.E below, in order to ease 
compliance burdens for smaller reporting companies, we are adopting a two-year temporary 
exemption before these companies are required to conduct a shareholder advisory vote to 
approve executive compensation to permit these companies additional time to prepare for the 
new shareholder advisory votes. 

 The final rule amends Item 402(b)(1) to require issuers to address in CD&A whether and, if 
so, how their compensation policies and decisions have taken into account the results of the 
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most recent shareholder advisory vote on executive compensation. Although it is not mandated 
by Section 951 of the Act, we continue to believe that including this mandatory topic in 
CD&A will facilitate better investor understanding of issuers’ compensation decisions. 
Because the shareholder advisory vote will apply to all issuers, we view information about 
how issuers have responded to such votes as more in the nature of a mandatory principles-
based topic than an example. The manner in which individual issuers may respond to such 
votes in determining executive compensation policies and decisions will likely vary depending 
upon facts and circumstances. We expect that this variation will be reflected in the CD&A 
disclosures. 

 Following consideration of the comments received, we have decided to limit the mandatory 
topic to whether, and if so, how the issuer has considered the results of the most recent say-on-
pay vote in determining compensation policies and decisions, and if so, how that consideration 
has affected the issuer’s executive compensation policies and decisions. This modification 
reflects that, in making voting and investment decisions, shareholders will benefit from 
understanding what consideration the issuer has given to the most recent say-on- pay vote. 
Limiting the mandatory topic to the most recent shareholder vote should also focus the 
disclosure so there should not be lengthy boilerplate discussions of all previous votes. 
Although we have added issuer consideration of the most recent say-on-pay vote to the 
mandatory topics, we believe that, consistent with the principles-based nature of CD&A, 
issuers should address their consideration of the results of earlier say-on-pay votes to the 
extent such consideration is material to the compensation policies and decisions discussed. 

 Smaller reporting companies are subject to scaled disclosure requirements in Item 402 of 
Regulation S-K and are not required to include a CD&A. We are not adding a specific 
requirement for smaller reporting companies to provide disclosure about how previous votes 
pursuant to Section 14A affected compensation policies and decisions because we believe such 
information would not be as valuable outside the context of a complete CD&A covering the 
full range of matters required to be addressed by Item 402(b). However, we note that pursuant 
to Item 402(o) of Regulation S-K, 102 smaller reporting companies are required to provide a 
narrative description of any material factors necessary to an understanding of the information 
disclosed in the Summary Compensation Table. If consideration of prior say-on-pay votes is 
such a factor for a particular issuer, disclosure would be required pursuant to Item 402(o). 

Practice Pointers 

Vote Required for Approval 

 The rules do not specify particular voting thresholds that must be reached to determine the 
outcome of the say-on-pay or say-on-frequency proposal. 

 Consistent with typical issuer bylaws, many issuers state in the proxy statement that the 
say-on-pay proposal will be approved if a majority of votes cast are cast in favor of the 
proposal. 

 Similarly, although it is possible that none of the three choices (every year, every two years 
or every three years) receives majority approval, many issuers state in the proxy statement 
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that only a choice that is approved by a majority of votes cast will be deemed the 
recommendation of the shareholders on the advisory vote regarding the frequency of future 
say-on-pay votes (although regardless whether any of the choices received majority 
support presumably the Board of Directors would take into account the different levels of 
support received by the various choices in determining the frequency of future say-on-pay 
votes). 

 In light of the fact that for 2011 and 2012 the average level of support for the say-on-pay 
proposal was just over 90%, issuers typically seek a level of support significantly exceeding 
50%. 

 Institutional Shareholder Services (ISS) has stated that if the company’s say-on-pay vote 
received less than 70% of stockholder support, ISS will closely scrutinize the company’s 
responsiveness to stockholder concerns, and depending on that review potentially 
recommend voting against compensation committee members and the company’s next say-
on-pay vote and/or compensation committee members.  Glass Lewis, another major proxy 
advisory firm, triggers heightened scrutiny if there is less than 75% support.. 

Consequences of Failed Say-on-Pay Vote 

 The rules mandate that the say-on-pay vote is non-binding but for many reasons a failed say-
on-pay vote is an outcome no issuer wants to face.  Harmful impacts include: 

 Given that in the first two years shareholders overwhelmingly approved their company’s 
say-on-pay proposals, companies with failed say-on-pay votes stand out in a negative and 
high profile way. 

 Since a failed say-on-pay vote signals that investors are dissatisfied with compensation 
decisions for senior management, issuers that do not receive support for their say-on-pay 
proposal should reach out to investors to determine what caused the negative outcome and 
then consider whether to take any actions (e.g. modifying governance practices, 
compensation arrangements or related disclosures) to address investors’ concerns.   

 Companies with negative say-on-pay outcomes will receive greater scrutiny from proxy 
advisory firms. 

 As discussed below, companies that receive failed say-on-pay votes may face greater risk 
of say-on-pay lawsuits. 

Say-on-Pay Lawsuits 

 A number of companies with failed say-on-pay votes during 2011 and 2012 have been sued. In 
general, these actions allege that the company’s proxy statement was false and misleading 
because, notwithstanding the company’s assertion that it pays for performance, the company 
paid excessive compensation as evidenced by the failed say-on-pay vote. These lawsuits 
generally should be meritless because the Dodd-Frank Act, which added the say-on-pay vote 
requirement, expressly states that the existence of the say-on-pay vote requirement does not 
“create or imply any additional fiduciary duties” for the board of directors of a company. As 
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long as compensation committees act in good faith following a reasonable review process, 
courts should not be able to second-guess their compensation decisions. Nevertheless, 
companies with failed say-on-pay votes continue to be in the firing line for these lawsuits, 
possibly having implications not only for the company itself but also its officers and directors. 

 In 2012 an additional wave of lawsuits was initiated under which the plaintiff sought to enjoin 
the company from proceeding with the annual meeting and shareholder approval on the say-
on-pay proposal (or proposals seeking an increase in shares available under equity incentive 
plans) until the company publicly filed supplemental disclosures. Clearly the intent of these 
lawsuits is to extract a settlement under which the company agrees to provide additional 
disclosures and the plaintiff’s attorneys receive legal fees.  Although plaintiffs in these cases 
may not ultimately have much success getting courts to issue the requested injunctions, in at 
least a few cases the issuers have agreed to settlements.  The advent of these lawsuits puts even 
more of a premium on the need for good compensation disclosures (and especially 
Compensation, Discussion & Analysis) in the proxy statement for the annual meeting, 
although in some cases these suits have been filed in the face of what otherwise appears to be 
good disclosures. 

Form 8-K Disclosure Requirement Regarding Say-on-Frequency Determination 

 The say-on-pay rules included a revision to Form 8-K under which issuers are required to 
disclose the company’s decision in light of the outcome of the say-on-frequency vote as to 
how frequently the company will conduct the say-on-pay vote. 

 See Part S – Amendments to Form 8-K. 

Smaller Reporting Companies 

 Smaller reporting companies are subject to the say-on-pay rules.  However, smaller reporting 
companies are not required to provide Compensation, Discussion and Analysis in the proxy 
statement.  Accordingly, an instruction to Rule 14a-21 specifies that for smaller reporting 
companies the say-on-pay proposal pertains to the compensation of the named executive 
officers as disclosed pursuant to Item 402(m) through (q) of Regulation S-K (which excludes 
the Compensation, Discussion and Analysis disclosure requirement contained in Item 402(b))  
Nevertheless, to maximize the level of shareholder support received for the say-on-pay 
proposal, smaller reporting companies should be sure to provide thorough compensation 
disclosures in the annual proxy statement which in some cases may go beyond what is strictly 
required by the disclosure requirements for smaller reporting companies. 

 

 



  

 
APPENDIX V-I  

January 2011 SEC Release adopting Say-on-Pay Rules 
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SECURITIES AND EXCHANGE 
COMMISSION 

17 CFR Parts 229, 240 and 249 

[Release Nos. 33–9178; 34–63768; File No. 
S7–31–10] 

RIN 3235–AK68 

Shareholder Approval of Executive 
Compensation and Golden Parachute 
Compensation 

AGENCY: Securities and Exchange 

Commission. 

ACTION: Final rule. 


SUMMARY: We are adopting amendments 
to our rules to implement the provisions 
of the Dodd-Frank Wall Street Reform 
and Consumer Protection Act relating to 
shareholder approval of executive 
compensation and ‘‘golden parachute’’ 
compensation arrangements. Section 
951 of the Dodd-Frank Act amends the 
Securities Exchange Act of 1934 by 
adding Section 14A, which requires 
companies to conduct a separate 
shareholder advisory vote to approve 
the compensation of executives, as 
disclosed pursuant to Item 402 of 
Regulation S–K or any successor to Item 
402. Section 14A also requires 
companies to conduct a separate 
shareholder advisory vote to determine 
how often an issuer will conduct a 
shareholder advisory vote on executive 
compensation. In addition, Section 14A 
requires companies soliciting votes to 
approve merger or acquisition 
transactions to provide disclosure of 
certain ‘‘golden parachute’’ 
compensation arrangements and, in 
certain circumstances, to conduct a 
separate shareholder advisory vote to 
approve the golden parachute 
compensation arrangements. 
DATES: Effective Date: April 4, 2011. 

Compliance Date: April 4, 2011, 
except that issuers must comply with 
Exchange Act Section 14A(b) and Rule 
14a–21(c) and the amendments to Item 
5 of Schedule 14A, Item 3 of Schedule 
14C, Item 1011 of Regulation M–A, Item 
11 of Schedule TO, Item 15 of Schedule 
13E–3, and Item 8 of Schedule 14D–9 
for initial preliminary proxy and 
information statements, Schedules TO, 
13E–3, and 14D–9 and Forms S–4 and 
F–4 filed on or after April 25, 2011. 

Companies that qualify as ‘‘smaller 
reporting companies’’ (as defined in 17 
CFR 240.12b–2) as of January 21, 2011, 
including newly public companies that 
qualify as smaller reporting companies 
after January 21, 2011, will not be 
subject to Exchange Act Section 14A(a) 
and Rule 14a–21(a) and (b) until the first 
annual or other meeting of shareholders 

at which directors will be elected and 
for which the rules of the Commission 
require executive compensation 
disclosure pursuant to Item 402 of 
Regulation S–K (17 CFR 229.402) 
occurring on or after January 21, 2013. 
FOR FURTHER INFORMATION CONTACT: 
Scott Hodgdon, Attorney-Adviser, at 
(202) 551–3430, Anne Krauskopf, Senior 
Special Counsel, at (202) 551–3500, or 
Perry Hindin, Special Counsel, at (202) 
551–3440, Division of Corporation 
Finance, U.S. Securities and Exchange 
Commission, 100 F Street, NE., 
Washington, DC 20549–3628. 
SUPPLEMENTARY INFORMATION: We are 
adopting new Rule 14a–21 and 
amendments to Rules 14a–4,1 14a–6,2 

14a–8 3 and a new Item 24 and 
amendments to Item 5 of Schedule 
14A 4 and amendments to Item 3 of 
Schedule 14C 5 under the Securities 
Exchange Act of 1934 (‘‘Exchange Act’’).6 

We are also adopting amendments to 
Item 402 7 of Regulation S–K,8 Item 
1011 9 of Regulation M–A,10 Item 15 of 
Schedule 13E–3,11 Item 8 of Schedule 
14D–9,12 Item 11 of Schedule TO,13 and 
amendments to Item 5.07 of Form 
8–K.14 
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F. Transition Matters 
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B. Summary of the Final Rules 
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D. Revisions to PRA Reporting and Cost 

Burden Estimates 
IV. Cost-Benefit Analysis 

A. Introduction 
B. Comments on the Cost-Benefit Analysis 
C. Benefits 
D. Costs 

V. Consideration of Impact on the Economy, 
Burden on Competition, and Promotion 
of Efficiency, Competition, and Capital 
Formation 
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B. Legal Basis 
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Compliance Requirements 
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VII. Statutory Authority and Text of the 
Amendments 

I. Background and Summary 

On October 18, 2010, we proposed a 
number of amendments to our rules 
relating to the shareholder approval of 
executive compensation and golden 
parachute compensation.15 We 
proposed these rules to implement 
Section 951 of the Dodd-Frank Wall 
Street Reform and Consumer Protection 
Act (the ‘‘Act’’).16 As discussed in detail 
below, we have taken into consideration 
the comments received on the proposed 
amendments and are adopting several 
amendments to our rules.17 

The Act amends the Exchange Act by 
adding new Section 14A. New Section 
14A(a)(1) requires that ‘‘[n]ot less 
frequently than once every 3 years, a 
proxy or consent or authorization for an 
annual or other meeting of the 
shareholders for which the proxy 
solicitation rules of the Commission 
require compensation disclosure shall 
include a separate resolution subject to 
shareholder vote to approve the 

15 See Release No. 33–9153 (October 18, 2010) [75 
FR 66590] (the ‘‘Proposing Release’’). 

16 Public Law 111–203 (July 21, 2010). 
17 The public comments we received on the 

Proposing Release are available on our Web site at 
http://www.sec.gov/comments/s7-31-10/ 
s73110.shtml. In addition, to facilitate public input 
on the Act, the Commission provided a series of 
e-mail links, organized by topic, on its Web site at 
http://www.sec.gov/spotlight/ 
regreformcomments.shtml. The public comments 
we received on Section 951 of the Act are available 
on our Web site at http://www.sec.gov/comments/ 
df-title-ix/executive-compensation/executive-
compensation.shtml. 

compensation of executives,’’ 18 as 
disclosed pursuant to Item 402 of 
Regulation S–K, or any successor to 
Item 402 (a ‘‘say-on-pay vote’’). The 
shareholder vote to approve executive 
compensation required by Section 
14A(a)(1) ‘‘shall not be binding on the 
issuer or the board of directors of an 
issuer.’’ 19 

Section 951 of the Act also adds new 
Section 14A(a)(2) to the Exchange Act, 
requiring that, ‘‘[n]ot less frequently 
than once every 6 years, a proxy or 
consent or authorization for an annual 
or other meeting of the shareholders for 
which the proxy solicitation rules of the 
Commission require compensation 
disclosure shall include a separate 
resolution subject to shareholder vote to 
determine whether [the say-on-pay vote] 
will occur every 1, 2, or 3 years.’’ 20 As 
discussed below, this shareholder vote 
‘‘shall not be binding on the issuer or the 
board of directors of an issuer.’’ 21 

In addition, Section 951 of the Act 
amends the Exchange Act by adding 
new Section 14A(b)(1), which requires 
that, in any proxy or consent solicitation 
material for a meeting of shareholders 
‘‘at which shareholders are asked to 
approve an acquisition, merger, 
consolidation, or proposed sale or other 
disposition of all or substantially all the 
assets of an issuer, the person making 
such solicitation shall disclose in the 
proxy or consent solicitation material, 
in a clear and simple form in 
accordance with regulations to be 
promulgated by the Commission, any 
agreements or understandings that such 
person has with any named executive 
officers of such issuer (or of the 
acquiring issuer, if such issuer is not the 
acquiring issuer) concerning any type of 

18 Exchange Act Section 14A(a)(1). Section 951 of 
the Act includes the language ‘‘or other meeting of 
the shareholders,’’ which is similar to 
corresponding language in Section 111(e)(1) of the 
Emergency Economic Stabilization Act of 2008, or 
EESA, 12 U.S.C. 5221. As noted in the Proposing 
Release, we have previously considered this 
language in connection with companies required to 
provide a separate shareholder vote on executive 
compensation so long as the company has 
outstanding obligations under the Troubled Asset 
Relief Program, or TARP. See Shareholder Approval 
of Executive Compensation of TARP Recipients, 
Release No. 34–61335 (Jan. 12, 2010) [75 FR 2789] 
(hereinafter, the ‘‘TARP Adopting Release’’). We 
continue to view this provision to require a separate 
shareholder vote on executive compensation only 
with respect to an annual meeting of shareholders 
for which proxies will be solicited for the election 
of directors, or a special meeting in lieu of such 
annual meeting. Similarly, Rules 14a–21(a) and (b) 
are intended to result in issuers conducting the 
required advisory votes in connection with the 
election of directors, the proxy materials for which 
are required to include disclosure of executive 
compensation. 

19 Exchange Act Section 14A(c). 
20 Exchange Act Section 14A(a)(2). 
21 Exchange Act Section 14A(c). 

compensation (whether present, 
deferred, or contingent) that is based on 
or otherwise relates to the acquisition, 
merger, consolidation, sale or other 
disposition of all or substantially all of 
the assets of the issuer[* * *].’’ 22 These 
compensation arrangements are often 
referred to as ‘‘golden parachute’’ 
compensation. Such disclosure must 
include the aggregate total of all such 
compensation that may be paid or 
become payable to or on behalf of such 
named executive officer, and the 
conditions upon which it may be paid 
or become payable.23 Under Section 
14A(b)(2), ‘‘unless such agreements or 
understandings have been subject to 
[the periodic shareholder vote described 
in Section 14A(a)(1)],’’ 24 a separate 
shareholder vote to approve such 
agreements or understandings and 
compensation as disclosed is also 
required.25 As with the say-on-pay vote 
and the shareholder vote on the 
frequency of such votes, this 
shareholder vote ‘‘shall not be binding 
on the issuer or the board of directors 
of an issuer.’’ 26 

In addition to their non-binding 
status, none of the shareholder votes 
required pursuant to Section 14A is to 
be construed ‘‘as overruling a decision 
by such issuer or board of directors.’’ 27 

These shareholder votes also do not 
‘‘create or imply any change to the 
fiduciary duties of such issuer or board 
of directors’’ 28 nor do they ‘‘create or 
imply any additional fiduciary duties 
for such issuer or board of directors.’’ 29 

Further, these votes will not be 
construed ‘‘to restrict or limit the ability 
of shareholders to make proposals for 
inclusion in proxy materials related to 
executive compensation.’’ 30 Section 
14A also provides that ‘‘the Commission 
may, by rule or order, exempt an issuer 
or class of issuers’’ from the shareholder 

22 Exchange Act Section 14A(b)(1). 
23 Exchange Act Section 14A(b)(1). 
24 Exchange Act Section 14A(b)(2). 
25 Exchange Act Section 14A(b)(2). 
26 Exchange Act Section 14A(c). 
27 Exchange Act Section 14A(c)(1). 
28 Exchange Act Section 14A(c)(2). 
29 Exchange Act Section 14A(c)(3). 
30 Exchange Act Section 14A(c)(4). In addition, 

Exchange Act Section 14A(d) provides that every 
institutional manager subject to Exchange Act 
Section 13(f) [15 U.S.C. 78m(f)] shall report at least 
annually how it voted on any shareholder vote 
required by Section 951 of the Act, including the 
shareholder vote on executive compensation, the 
shareholder vote on the frequency of shareholder 
votes on executive compensation, and the golden 
parachute compensation vote, unless such vote is 
otherwise required to be reported publicly by rule 
or regulation of the Commission. Amendments to 
our rules to implement this requirement were 
proposed in a separate rulemaking. See Reporting 
of Proxy Votes on Executive Compensation and 
Other Matters, Release No. 34–63123 (Oct. 18, 2010) 
[75 FR 66622]. 
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advisory votes required by Section 
14A.31 In determining whether to make 
an exemption, the Commission is 
directed to take into account, among 
other considerations, whether the 
requirements of Section 14A(a) and (b) 
disproportionately burden small 
issuers.32 

Section 14A(a)(3) requires that both 
the initial shareholder vote on executive 
compensation and the initial vote on the 
frequency of votes on executive 
compensation be included in proxy 
statements ‘‘for the first annual or other 
meeting of the shareholders occurring 
after the end of the 6-month period 
beginning on the date of enactment’’ of 
the Act.33 Thus, the statute requires 
separate resolutions subject to 
shareholder vote to approve executive 
compensation and to approve the 
frequency of say-on-pay votes for proxy 
statements relating to an issuer’s first 
annual or other meeting of the 
shareholders occurring on or after 
January 21, 2011, whether or not the 
Commission has adopted rules to 
implement Section 14A(a). Because 
Section 14A(a) applies to shareholder 
meetings taking place on or after 
January 21, 2011, any proxy statement 
that is required to include executive 
compensation disclosure pursuant to 
Item 402 of Regulation S–K, whether in 
preliminary or definitive form, even if 
filed prior to this date, for meetings 
taking place on or after January 21, 
2011, must include the separate 
resolutions for shareholders to approve 
executive compensation and the 
frequency of say-on-pay votes required 
by Section 14A(a) without regard to 
whether the amendments in this release 
are in effect by that time.34 

With respect to the disclosure of 
golden parachute arrangements in 
accordance with Commission 
regulations in merger proxy statements 
required by Section 14A(b)(1), we note 
that the statute similarly references a 6-
month period beginning on the date of 
enactment of the Act. However, because 
the statute requires such disclosure to 
be ‘‘in accordance with regulations to be 
promulgated by the Commission,’’ 35 the 
golden parachute compensation 
arrangements disclosure under 
proposed new Item 402(t) and a separate 
resolution to approve golden parachute 
compensation arrangements pursuant to 
Rule 14a–21(c) will not be required for 
merger proxy statements relating to a 

31 Exchange Act Section 14A(e). 
32 Exchange Act Section 14A(e). 
33 Exchange Act Section 14A(a)(3). 
34 See Section II.E below for a discussion of a 

temporary exemption for smaller reporting 
companies. 

35 Exchange Act Section 14A(b)(1). 

meeting of shareholders until the 
effective date of our rules implementing 
Section 14A(b)(1). The rule amendments 
we adopt today with respect to new 
Rule 14a–21(c) and the amendments to 
the disclosure requirements in Item 5 of 
Schedule 14A, Item 3 of Schedule 14C, 
Item 1011 of Regulation M–A, Item 11 
of Schedule TO, Item 15 of Schedule 
13E–3, and Item 8 of Schedule 14D–9, 
are effective for initial filings on or after 
April 25, 2011. 

We received over 60 comment letters 
in response to the proposed 
amendments. In addition, we received 
over a dozen letters relating to Section 
951 of the Act.36 These letters came 
from corporations, pension funds, 
professional associations, trade unions, 
law firms, consultants, academics, 
individual investors, and other 
interested parties. In general, the 
commentators supported the proposed 
amendments that would implement 
Section 951 of the Act. Some 
commentators, however, opposed some 
of the proposed amendments and 
suggested modifications or alternatives 
to the proposals. 

We have reviewed and considered all 
of the comments that we received 
relating to the proposed amendments. 
The adopted rules reflect changes made 
in response to many of these comments. 
We discuss our revisions with respect to 
each proposed rule amendment in more 
detail throughout this release. 

We are adopting Rule 14a–21 to 
provide a separate shareholder vote to 
approve executive compensation, to 
approve the frequency of such votes on 
executive compensation and to approve 
golden parachute compensation 
arrangements in connection with certain 
extraordinary business transactions. We 
are also adopting a new Item 24 of 
Schedule 14A to provide disclosure 
regarding the effect of the shareholder 
votes required by Rule 14a–21, such as 
whether each vote is non-binding. In 
addition, our amendments to Item 5 of 
Schedule 14A, Item 3 of Schedule 14C, 
Item 1011 of Regulation M–A, Item 8 of 
Schedule 14D–9, and Item 15 of 
Schedule 13E–3 will require additional 
disclosure regarding golden parachute 
arrangements in connection with certain 
extraordinary business transactions, 
Rule 13e–3 37 going-private transactions 
and tender offers. 

We are also adopting amendments to 
Item 402 of Regulation S–K to require 
disclosure of an issuer’s consideration 
of the say-on-pay vote in its 

36 These comment letters were received prior to 
publication of the Proposing Release. See note 17 
above. 

37 17 CFR 240.13e–3. 

Compensation Discussion and Analysis, 
and to prescribe disclosure about golden 
parachute compensation arrangements 
in new Item 402(t). In addition, we are 
adopting an instruction to Rule 14a–8 to 
clarify the treatment of shareholder 
proposals relating to the shareholder 
advisory votes required by Rule 14a–21. 
Finally, we are adopting amendments to 
Form 8–K to facilitate disclosure of the 
results of the shareholder advisory vote 
on the frequency of say-on-pay votes, 
and to require disclosure about whether 
and how the issuer will implement the 
results of the shareholder advisory vote 
on the frequency of say-on-pay votes. 

II. Discussion of the Amendments 

A. Shareholder Approval of Executive 
Compensation 

1. Rule 14a–21(a) 
Proposed Rule 14a–21(a) would 

require issuers,38 not less frequently 
than once every three years, to include 
in their proxy statements a separate 
shareholder advisory vote to approve 
the compensation of executives. We are 
adopting the rule substantially as 
proposed with some changes in 
response to comments. 

a. Proposed Rule 
Under our proposed rule, an issuer 

would be required, not less frequently 
than once every three years, to provide 
a separate shareholder advisory vote in 
proxy statements to approve the 
compensation of its named executive 
officers, as defined in Item 402(a)(3) 39 

of Regulation S–K. Rule 14a–21(a), as 
proposed, would specify that the 
separate shareholder vote on executive 
compensation is required only when 
proxies are solicited for an annual or 
other meeting of security holders for 
which our rules require the disclosure 
of executive compensation pursuant to 
Item 402 of Regulation S–K. Proposed 
Rule 14a–21(a) would require a separate 
shareholder vote to approve the 
compensation of executives for the first 
annual or other such meeting of 
shareholders occurring on or after 
January 21, 2011, the first day after the 
end of the 6-month period beginning on 
the date of enactment of the Act. 

In accordance with Section 14A(a)(1), 
shareholders would vote to approve the 
compensation of the issuer’s named 

38 Our rules as adopted apply to issuers who have 
a class of equity securities registered under Section 
12 [15 U.S.C. 78l] of the Exchange Act and are 
subject to our proxy rules. Foreign private issuers, 
as defined in Rule 3b–4(c) [17 CFR 240.3b–4(c)], are 
not required under Section 14A or the rules we are 
adopting today to conduct a shareholder advisory 
vote on executive compensation nor a shareholder 
advisory vote on the frequency of such votes. 

39 17 CFR 229.402(a)(3). 
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executive officers, as such 
compensation is disclosed pursuant to 
Item 402 40 of Regulation S–K, including 
the Compensation Discussion and 
Analysis (‘‘CD&A’’), the compensation 
tables and other narrative executive 
compensation disclosures required by 
Item 402. We also proposed an 
instruction to Rule 14a–21 to specify 
that the rule does not change the scaled 
disclosure requirements for smaller 
reporting companies and that smaller 
reporting companies would not be 
required to provide a CD&A in order to 
comply with Rule 14a–21. 

b. Comments on the Proposed Rule 
Commentators were generally 

supportive of the proposal. Many 
commentators agreed with the 
approach, as proposed, not to designate 
specific language to be used or require 
issuers to frame the shareholder vote to 
approve executive compensation in the 
form of a standard resolution.41 Some 
commentators indicated that issuers 
should have flexibility in drafting the 
resolution.42 Commentators noted that 
flexibility would permit issuers to tailor 
the resolution to the issuer’s individual 
circumstances.43 Others stated that we 
should designate specific language for 
the resolution 44 or at least establish 
clear, minimum guidelines,45 

principles-based guidelines,46 or model 
language,47 while other commentators 

40 We proposed that if disclosure of golden 
parachute compensation arrangements pursuant to 
proposed Item 402(t) is included in an annual 
meeting proxy statement, such disclosure would be 
included in the disclosure subject to the 
shareholder advisory vote under Rule 14a–21(a). 
Such disclosure under Item 402(t), however, would 
not be required to be included in annual meeting 
proxy statements. 

41 See, e.g., letters from American Federation of 
State, County and Municipal Employees 
(‘‘AFSCME’’), Center on Executive Compensation 
(‘‘Center on Exec. Comp.’’), Compensia 
(‘‘Compensia’’), Davis Polk & Wardwell LLP (‘‘Davis 
Polk’’), the Financial Services Roundtable (‘‘FSR’’), 
Pfizer Inc. (‘‘Pfizer’’), Protective Life Corporation 
(‘‘Protective Life’’), and United Brotherhood of 
Carpenters (‘‘UBC’’). 

42 See, e.g., letters from Business Roundtable 
(‘‘Business Roundtable’’) and Towers Watson 
(‘‘Towers Watson’’). 

43 See letter from Business Roundtable. 
44 See, e.g., letters from National Association of 

Corporate Directors (‘‘NACD’’), PGGM Investments 
(‘‘PGGM’’), Public Citizen (‘‘Public Citizen’’), and 
WorldatWork (‘‘WorldatWork’’). 

45 See, e.g., letters from Boston Common Asset 
Management (‘‘Boston Common’’), First Affirmative 
Financial Network, LLC (‘‘First Affirmative’’), Glass 
Lewis & Co. (‘‘Glass Lewis’’), Social Investment 
Forum (‘‘Social Investment’’), and Walden Asset 
Management (‘‘Walden’’). 

46 See, e.g., letters from International Corporate 
Governance Network (‘‘ICGN’’) and Teachers 
Insurance and Annuities Association of America 
and College Retirement Equities Fund (‘‘TIAA– 
CREF’’). 

47 See, e.g., letter from Calvert Group, Ltd. 
(‘‘Calvert’’). 

suggested we include language for a 
resolution in the form of non-exclusive 
examples 48 or a safe harbor.49 

Commentators indicated that it would 
be helpful to have an example of 
resolution language that would comply 
with the rule 50 and that sample 
language would simplify the drafting 
process for issuers and promote 
efficiency.51 

Many commentators agreed with our 
proposed approach not to exempt 
smaller reporting companies from Rule 
14a–21(a) and Exchange Act Section 
14A(a)(1).52 Some commentators did 
suggest that smaller reporting 
companies should be exempt from the 
say-on-pay vote 53 or required to 
conduct a say-on-pay vote on a triennial 
basis beginning in 2013.54 

Some commentators suggested that 
we clarify the relationship between the 
federally created right and state law 
voting rights.55 Most commentators, 
however, indicated there was no need 
for the Commission to adopt rules as to 
which shares are entitled to vote.56 One 
commentator asserted that the issue as 
to which shares are entitled to vote is 
traditionally a state law matter that we 
do not need to address in our 
rulemaking.57 

c. Final Rule 
After considering the comments, we 

are adopting Rule 14a–21(a) 
substantially as proposed with some 
modifications. Under the final rule, 
issuers will be required, not less 
frequently than once every three years, 
to provide a separate shareholder 
advisory vote in proxy statements to 
approve the compensation of their 
named executive officers, as defined in 
Item 402(a)(3) of Regulation S–K. Rule 
14a–21(a) specifies that the separate 
shareholder vote on executive 
compensation is required only when 
proxies are solicited for an annual or 
other meeting of security holders for 

48 See, e.g., letters from Society of Corporate 
Secretaries and Governance Professionals (‘‘Society 
of Corp. Sec.’’) and Sullivan & Cromwell LLP 
(‘‘Sullivan’’). 

49 See, e.g., letters from The Boeing Company 
(‘‘Boeing’’) and Pearl Meyer & Partners (‘‘PM&P’’). 

50 See letter from Society of Corp. Sec. 
51 See letter from Sullivan. 
52 See, e.g., letters from California Public 

Employees Retirement System (‘‘CalPERS’’), Council 
of Institutional Investors (‘‘CII’’), Glass Lewis, ICGN, 
PGGM, and the State Board of Administration of 
Florida (‘‘SBA of Florida’’). 

53 See, e.g., letters from NACD and UBC. 
54 See letter from the Committee on Federal 

Regulation of Securities, Section of Business Law of 
the American Bar Association (‘‘ABA’’). 

55 See, e.g., letter from the ABA. 
56 See, e.g., letters from Business Roundtable, 

FSR, Pfizer, PGGM, and Protective Life. 
57 See letter from Business Roundtable. 

which our rules require the disclosure 
of executive compensation pursuant to 
Item 402 of Regulation S–K. We have 
modified the proposal to clarify in the 
rule that the shareholder vote on 
executive compensation required by 
Exchange Act Section 14A(a)(1) and 
Rule 14a–21(a) is required with respect 
to an annual meeting of shareholders at 
which proxies will be solicited for the 
election of directors, or a special 
meeting in lieu of such annual 
meeting.58 In addition, we have 
modified the rule to clarify that a say-
on-pay vote is required at least once 
every three calendar years. 
Commentators expressed the view that 
as proposed, the rule would have 
required a say-on-pay vote within three 
years of the date of the most recent say-
on-pay vote, which in some cases could 
have required a say-on-pay vote more 
frequently than once every three 
calendar years.59 

As adopted, Rule 14a–21(a) requires a 
separate shareholder vote to approve the 
compensation of executives for the first 
annual or other meeting of shareholders 
occurring on or after January 21, 2011, 
the first day after the end of the 6-month 
period beginning on the date of 
enactment of the Act. In accordance 
with Section 14A(a)(1), shareholders 
would vote to approve the 
compensation of the issuer’s named 
executive officers, as such 
compensation is disclosed pursuant to 
Item 402 60 of Regulation S–K, including 
the CD&A, the compensation tables and 
other narrative executive compensation 
disclosures required by Item 402.61 We 
have included an instruction to Rule 
14a–21 to specify that Rule 14a–21 does 
not change the scaled disclosure 
requirements for smaller reporting 
companies and that smaller reporting 
companies will not be required to 
provide a CD&A in order to comply with 
Rule 14a–21. We understand that 
smaller reporting companies may wish 
to include supplemental disclosure to 
facilitate shareholder understanding of 

58 See the discussion in Note 18 above. 
59 See letter from ABA. 
60 If disclosure of golden parachute compensation 

arrangements pursuant to Item 402(t) is included in 
an annual meeting proxy statement, such disclosure 
would be included in the disclosure subject to the 
shareholder advisory vote under Rule 14a–21(a). 
Such disclosure under Item 402(t), however, is not 
required to be included in all annual meeting proxy 
statements. 

61 While not required, our rules ‘‘would not 
preclude an issuer from seeking more specific 
shareholder opinion through separate votes on cash 
compensation, golden parachute policy, severance 
or other aspects of compensation.’’ See Report of the 
Senate Committee on Banking, Housing, and Urban 
Affairs regarding The Restoring American Financial 
Stability Act of 2010, S. Rep. No. 111–176 at 133 
(2010). 



 

 

 

VerDate Mar<15>2010 17:29 Feb 01, 2011 Jkt 223001 PO 00000 Frm 00006 Fmt 4701 Sfmt 4700 E:\FR\FM\02FER4.SGM 02FER4em
cd

on
al

d 
on

 D
S

K
2B

S
O

Y
B

1P
R

O
D

 w
ith

 R
U

LE
S

4

6014 Federal Register / Vol. 76, No. 22 / Wednesday, February 2, 2011 / Rules and Regulations 

their compensation arrangements in 
connection with say-on-pay votes.62 We 
do not believe, however, that this 
possibility supports exempting smaller 
reporting companies from the say-on-
pay votes. As more fully discussed in 
Section II.E below, in order to ease 
compliance burdens for smaller 
reporting companies, we are adopting a 
two-year temporary exemption before 
these companies are required to conduct 
a shareholder advisory vote to approve 
executive compensation to permit these 
companies additional time to prepare 
for the new shareholder advisory votes. 

As noted in the Proposing Release, 
consistent with Section 14A, the 
compensation of directors, as disclosed 
pursuant to Item 402(k) 63 or Item 
402(r) 64 is not subject to the shareholder 
advisory vote. In addition, if an issuer 
includes disclosure pursuant to Item 
402(s) 65 of Regulation S–K about the 
issuer’s compensation policies and 
practices as they relate to risk 
management and risk-taking incentives, 
these policies and practices will not be 
subject to the shareholder advisory vote 
required by Section 14A(a)(1) as they 
relate to the issuer’s compensation for 
employees generally. We note, however, 
that to the extent that risk 
considerations are a material aspect of 
the issuer’s compensation policies or 
decisions for named executive officers, 
the issuer is required to discuss them as 
part of its CD&A,66 and therefore such 
disclosure would be considered by 
shareholders when voting on executive 
compensation. 

Though we have considered the views 
of commentators that prescribed 
language would be helpful, the final 
rule does not require issuers to use any 
specific language or form of resolution 
to be voted on by shareholders. This is 
consistent with the approach taken by 
the Commission in adopting Rule 
14a–20 to implement the shareholder 
advisory vote on executive 
compensation for companies subject to 
the Emergency Economic Stabilization 
Act of 2008, or EESA. We believe that 
issuers should retain flexibility to craft 
the resolution language. As we noted in 
the Proposing Release, however, the 
shareholder advisory vote must relate to 
all executive compensation disclosure 

62 See letter from Society of Corp. Sec., which 
notes that smaller reporting companies may ‘‘feel 
compelled to include CD&A to provide additional 
disclosure so as to reduce the potential for an 
unfavorable shareholder vote.’’ 

63 17 CFR 229.402(k). 
64 17 CFR 229.402(r). 
65 17 CFR 229.402(s). 
66 See Proxy Disclosure Enhancements, Release 

No. 33–9089 (Dec. 16, 2009) [74 FR 68334] at note 
38. 

disclosed pursuant to Item 402 of 
Regulation S–K. Section 14A(a)(1) of the 
Exchange Act requires that the 
shareholder advisory vote must be ‘‘to 
approve the compensation of 
executives, as disclosed pursuant to 
[Item 402 of Regulation S–K] or any 
successor thereto.’’ 67 We have added an 
instruction to Rule 14a–21(a) to indicate 
that this language from Section 
14A(a)(1) should be included in an 
issuer’s resolution for the say-on-pay 
vote and to provide a non-exclusive 
example of a resolution that would 
satisfy the applicable requirements.68 A 
vote to approve a proposal on a different 
subject matter, such as a vote to approve 
only compensation policies and 
procedures, would not satisfy the 
requirement of Section 14A(a)(1) or final 
Rule 14a–21(a). We note that issuers are 
not limited to the required shareholder 
advisory vote under Rule 14a–21(a) and 
may solicit shareholder votes on a range 
of compensation matters to obtain more 
specific feedback on the issuer’s 
compensation policies and programs. 

2. Item 24 to Schedule 14A 
We proposed a new Item 24 to 

Schedule 14A, to require disclosure in 
any proxy statement in which an issuer 
is providing a separate shareholder vote 
on executive compensation to briefly 
explain the general effect of the vote, 
such as whether the vote is non-binding. 
We are adopting this amendment to 
Schedule 14A as proposed with some 
modifications. 

a. Proposed Amendments 
Pursuant to proposed new Item 24 of 

Schedule 14A, issuers would be 
required to disclose in a proxy 
statement for an annual meeting (or 
other meeting of shareholders for which 
our rules require executive 
compensation disclosure) that they are 
providing a separate shareholder vote 
on executive compensation and to 
briefly explain the general effect of the 
vote, such as whether the vote is non-
binding.69 This was similar to the 
approach taken by the Commission in 
connection with disclosure 

67 Exchange Act Section 14A(a)(1). 
68 Instruction to Rule 14a–21(a) provides the 

following non-exclusive example that would satisfy 
Rule 14a–21(a): ‘‘RESOLVED, that the compensation 
paid to the company’s named executive officers, as 
disclosed pursuant to Item 402 of Regulation S–K, 
including the Compensation Discussion and 
Analysis, compensation tables and narrative 
discussion, is hereby APPROVED.’’ 

69 Section 14A(a) does not require additional 
disclosure with respect to the non-binding nature 
of the vote. We proposed to require additional 
disclosure so that information about the advisory 
nature of the vote is available to shareholders before 
they vote. We continue to believe this information 
should be available to shareholders. 

requirements about the shareholder vote 
on executive compensation for 
companies subject to the EESA.70 

b. Comments on the Proposed 
Amendments 

Commentators were generally 
supportive of proposed Item 24 of 
Schedule 14A. We requested comment 
regarding whether any additional 
disclosures should be provided by 
issuers that would be useful to 
shareholders. Two commentators 
indicated that we should amend the 
proposal to require disclosure of the 
results of previous votes on executive 
compensation.71 Another commentator 
suggested that we should remove the 
reference to the ‘‘general effect’’ of the 
vote as it would lead to boilerplate 
disclosure and remove the word 
‘‘whether’’ from the rule given the non-
binding nature of the vote.72 

c. Final Rule 
After considering the comments, we 

are adopting Item 24 to Schedule 14A as 
proposed with some modifications.73 

Though we agree that the disclosure of 
previous results would be useful to 
shareholders, these results are required 
to be disclosed pursuant to Item 5.07 of 
Form 8–K immediately following the 
votes. Consequently, we do not believe 
it is necessary to mandate such 
disclosure in Item 24 of Schedule 14A. 
As discussed below, we have modified 
the proposal to require disclosure of the 
current frequency of say-on-pay votes 
and to require disclosure of when the 
next say-on-pay vote will occur. 

Item 24 is consistent with the 
approach taken by the Commission in 
Item 20 of Schedule 14A in connection 
with disclosure requirements about the 
shareholder advisory vote on executive 
compensation for companies subject to 
EESA. Based on our experience with 
these votes, we believe that such 
requirements will lead to disclosure of 
useful information about the nature and 
effect of the vote for shareholders to 
consider, such as whether the vote is 
non-binding. We note that although not 
required, issuers may choose to provide 
additional disclosure in their proxy 
materials. 

3. Amendments to Item 402(b) of 
Regulation S–K 

Item 402 requires the disclosure of 
executive compensation and includes 

70 See Item 20 of Schedule 14A; TARP Adopting 
Release, supra note 18, at 75 FR 2790. 

71 See letters from ICGN and PGGM. 
72 See letter from ABA. 
73 See discussion of the modification to the 

proposed Item 24 relating to the frequency of say-
on-pay votes below at Section II.B.2.c. 
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requirements prescribing narrative and 
tabular disclosure, as well as separate 
scaled disclosure requirements for 
smaller reporting companies.74 Item 
402(b) 75 contains the requirement for 
CD&A, which is intended to be a 
narrative overview that puts into 
context the executive compensation 
disclosure provided elsewhere in 
response to the requirements of Item 
402. The CD&A disclosure requirement 
is principles-based, in that it identifies 
the disclosure concept and provides 
several non-exclusive examples. Under 
Item 402(b)(1), issuers must explain all 
material elements of their named 
executive officers’ compensation by 
addressing mandatory principles-based 
topics in their CD&A.76 Item 402(b)(2) of 
Regulation S–K sets forth certain non-
exclusive examples of the kind of 
information that an issuer should 
address in its CD&A, depending upon 
the facts and circumstances. 

In connection with our 
implementation of Section 14A(a)(1), we 
proposed amendments to require 
disclosure in CD&A regarding how 
issuers have considered the results of 
previous say-on-pay votes required by 
Section 14A and Rule 14a–20.77 After 
reviewing comments on this proposal, 
we are adopting amendments to Item 
402(b)(1) as proposed, with some 
modifications in response to concerns 
raised by commentators. 

a. Proposed Amendments 

We proposed to amend Item 402(b)(1) 
to add to the mandatory CD&A topics 
whether, and if so, how an issuer has 
considered the results of previous 
shareholder votes on executive 
compensation required by Section 14A 
or Rule 14a–20 in determining 
compensation policies and decisions 
and, if so, how that consideration has 

74 Item 402 also includes requirements to disclose 
director compensation (Items 402(k) and 402(r)) and 
the issuer’s compensation policies as they relate to 
risk management (Item 402(s)). 

75 17 CFR 229.402(b). 
76 These mandatory principles-based topics 

require the company to disclose the objectives of 
the company’s compensation programs; what the 
compensation program is designed to reward; each 
element of compensation; why the company 
chooses to pay each element; how the company 
determines the amount (and, where applicable, the 
formula) for each element; and how each element 
and the company’s decisions regarding that element 
fit into the company’s overall compensation 
objectives and affect decisions regarding other 
elements. 

77 17 CFR 240.14a–20. Pursuant to the EESA, 
issuers that have received financial assistance 
under the Troubled Asset Relief Program, or TARP, 
are required to conduct a separate annual 
shareholder vote to approve executive 
compensation during the period in which any 
obligation arising from the financial assistance 
provided under the TARP remains outstanding. 

affected its compensation policies and 
decisions. We did not propose to add a 
specific requirement for smaller 
reporting companies to provide 
disclosure about how previous votes 
pursuant to Section 14A or Rule 14a–20 
affected compensation policies and 
decisions because in our view such 
information would not be as valuable 
outside the context of a complete CD&A 
covering the full range of matters 
required to be addressed by Item 402(b), 
which smaller reporting companies are 
not required to provide. 

b. Comments on the Proposed 
Amendments 

Comments on the proposal were 
mixed. Several commentators expressed 
support for an amendment to Item 
402(b)(1) to require that issuers discuss 
the results of the shareholder vote and 
its effect, if any, on executive 
compensation decisions and policies.78 

Many of these commentators agreed 
with the proposal that discussion of say-
on-pay vote results in CD&A should be 
mandatory,79 in some cases noting that 
this would provide shareholders a better 
understanding of how the board of 
directors considered the results of 
shareholder advisory votes 80 and 
encourage a dialogue between issuers 
and shareholders on the topic of 
compensation.81 Commentators also 
indicated that a mandatory discussion 
of the consideration of say-on-pay votes 
will aid transparency of issuers’ 
disclosures on compensation 82 and will 
help investors better understand 
compensation decisions made by 
issuers.83 

A number of commentators stated that 
it would be more appropriate instead to 
include consideration of say-on-pay 
votes among the non-exclusive 
examples of the kind of information that 
should be addressed in CD&A, only if 
material given the issuer’s individual 
facts and circumstances 84 because this 
approach would avoid boilerplate 
disclosure and require discussion only 
when material,85 and that discussion on 

78 See, e.g., letters from CalPERS, Calvert, CII, 
Colorado Public Employees’ Retirement Association 
(‘‘COPERA’’), ICGN, Meridian Compensation 
Partners (‘‘Meridian’’), PGGM, Pensions Investment 
Research Consultants (‘‘PIRC’’), SBA of Florida, 
Sullivan, and TIAA–CREF. 

79 See, e.g., letters from CalPERS, Calvert, CII, 
PGGM, PIRC, SBA of Florida, and TIAA–CREF. 

80 See letter from CalPERS. 
81 See letter from TIAA–CREF. 
82 See letter from PIRC. 
83 See letter from SBA of Florida. 
84 See, e.g., letters from ABA, Boeing, Business 

Roundtable, Eaton Corporation (‘‘Eaton’’), FSR, 
PM&P, Sullivan, and UnitedHealth Group 
(‘‘UnitedHealth’’). 

85 See, e.g., letter from UnitedHealth. 

a mandatory basis may lead to awkward 
and non-substantive disclosure if the 
issuer has not made changes to its 
compensation program in response to 
the shareholder vote.86 

Other commentators stated that no 
amendment to CD&A is required 87 

because the Act does not require 
additional CD&A disclosure and it 
should not be required by rule,88 the 
proposed amendment would add length 
to CD&A without providing meaningful 
information to shareholders,89 and the 
amendment would deem the 
consideration of say-on-pay votes 
material whether such consideration is 
material or not.90 Similarly a number of 
commentators who asserted that 
amending Item 402(b) is not required 
also expressed the view that if the 
Commission does adopt an amendment, 
such CD&A disclosure should be 
required only if material under the 
issuer’s individual facts and 
circumstances.91 

Commentators also disagreed with 
respect to which say-on-pay votes 
should be covered by the CD&A 
discussion. Some favored only the most 
recent say-on-pay vote,92 indicating that 
mandating discussion of prior votes 
would result in extraneous discussion 93 

and little benefit.94 Other commentators 
indicated that prior votes should also be 
required to be addressed.95 These 
commentators noted that such 
disclosure of prior votes is appropriate 
given the long-term process of 
determining compensation 96 and that it 
would permit investors to evaluate any 
trends in the results of say-on-pay 
votes.97 One commentator stated that if 
CD&A disclosure with respect to say-on-
pay votes is mandatory, it should be 
limited to the most recent vote, but if 
not mandatory should not be so 
limited.98 Although there was little 
response to our request for comment 
regarding whether smaller reporting 
companies should be required to 
disclose their consideration of 

86 See letter from PM&P. 
87 See, e.g., letters from Center on Exec. Comp., 

Compensia, Davis Polk, Pfizer, Society of Corp. 
Sec., and UBC. 

88 See, e.g., letter from Center on Exec. Comp. 
89 See letter from Davis Polk. 
90 See, e.g., letter from Society of Corp. Sec. 
91 See, e.g., letters from Compensia, Davis Polk, 

and Society of Corp. Sec. 
92 See, e.g., letters from ABA, Boeing, Eaton, FSR, 

McGuireWoods (‘‘McGuireWoods’’), Meridian, 
NACD, Pfizer, Protective Life, and Sullivan. 

93 See letter from Sullivan. 
94 See letter from McGuireWoods. 
95 See, e.g., letters from Chris Barnard (‘‘Barnard’’), 

Calvert, PGGM, PIRC, PM&P, and SBA of Florida. 
96 See, e.g., letter from PGGM. 
97 See, e.g., letter from SBA of Florida. 
98 See letter from Boeing. 
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shareholder advisory votes on executive 
compensation, one commentator stated 
that our existing disclosure 
requirements for these companies are 
sufficient.99 

c. Final Rule 
After considering the comments, we 

are adopting amendments to the 
disclosure requirements of Item 
402(b)(1) substantially as proposed, 
with a modification to clarify that this 
mandatory topic relates to the issuer’s 
consideration of the most recent say-on-
pay vote. As discussed below, issuers 
should address their consideration of 
the results of earlier say-on-pay votes, to 
the extent material. 

The final rule amends Item 402(b)(1) 
to require issuers to address in CD&A 
whether and, if so, how their 
compensation policies and decisions 
have taken into account the results of 
the most recent shareholder advisory 
vote on executive compensation. 
Although it is not mandated by Section 
951 of the Act, we continue to believe 
that including this mandatory topic in 
CD&A will facilitate better investor 
understanding of issuers’ compensation 
decisions. Because the shareholder 
advisory vote will apply to all issuers, 
we view information about how issuers 
have responded to such votes as more 
in the nature of a mandatory principles-
based topic than an example. The 
manner in which individual issuers may 
respond to such votes in determining 
executive compensation policies and 
decisions will likely vary depending 
upon facts and circumstances. We 
expect that this variation will be 
reflected in the CD&A disclosures. 

Following consideration of the 
comments received, we have decided to 
limit the mandatory topic to whether, 
and if so, how the issuer has considered 
the results of the most recent say-on-pay 
vote in determining compensation 
policies and decisions, and if so, how 
that consideration has affected the 
issuer’s executive compensation 
policies and decisions.100 This 
modification reflects that, in making 
voting and investment decisions, 
shareholders will benefit from 
understanding what consideration the 
issuer has given to the most recent say-

99 See letter from ICGN. 
100 Reporting companies are currently required to 

disclose, pursuant to Item 5.07 of Form 8–K [17 
CFR 249.208a], the preliminary results of a 
shareholder vote within four business days after the 
end of the meeting at which the vote is held and 
final voting results within four business days after 
the final voting results are known. We are adopting 
amendments to require additional disclosure on 
Form 8–K regarding the company’s determination 
of the frequency of say-on-pay votes. See Section 
II.B.5 below. 

on-pay vote. Limiting the mandatory 
topic to the most recent shareholder 
vote should also focus the disclosure so 
there should not be lengthy boilerplate 
discussions of all previous votes. 
Although we have added issuer 
consideration of the most recent say-on-
pay vote to the mandatory topics, we 
believe that, consistent with the 
principles-based nature of CD&A, 
issuers should address their 
consideration of the results of earlier 
say-on-pay votes to the extent such 
consideration is material to the 
compensation policies and decisions 
discussed. 

Because companies with outstanding 
indebtedness under the TARP will 
continue to have an annual say-on-pay 
vote until they repay all such 
indebtedness, these votes should be 
addressed by issuers in CD&A as well. 
To reflect our treatment of companies 
subject to EESA with outstanding 
obligations under TARP, we have also 
modified the amendment to Item 
402(b)(1) as adopted to address issuer 
consideration of the results of the most 
recent shareholder advisory vote on 
executive compensation required by 
Section 14A or Rule 14a–20. This 
reflects that the vote required pursuant 
to the EESA and 14a–20 is effectively 
the same vote that would be required 
under Section 14A(a)(1).101 

Smaller reporting companies are 
subject to scaled disclosure 
requirements in Item 402 of Regulation 
S–K and are not required to include a 
CD&A. We are not adding a specific 
requirement for smaller reporting 
companies to provide disclosure about 
how previous votes pursuant to Section 
14A affected compensation policies and 
decisions because we believe such 
information would not be as valuable 
outside the context of a complete CD&A 
covering the full range of matters 
required to be addressed by Item 402(b). 
However, we note that pursuant to Item 
402(o) of Regulation S–K, 102 smaller 
reporting companies are required to 
provide a narrative description of any 
material factors necessary to an 
understanding of the information 
disclosed in the Summary 
Compensation Table. If consideration of 
prior say-on-pay votes is such a factor 
for a particular issuer, disclosure would 
be required pursuant to Item 402(o). 

101 The treatment of companies subject to EESA 
with outstanding obligations under TARP is 
discussed in Section II.C.3 below. 

102 17 CFR 229.402(o). 

B. Shareholder Approval of the 
Frequency of Shareholder Votes on 
Executive Compensation 

1. Rule 14a–21(b) 
We proposed Rule 14a–21(b) pursuant 

to which issuers would be required, not 
less frequently than once every six 
years, to provide a separate shareholder 
advisory vote in proxy statements to 
determine the frequency of the 
shareholder vote on the compensation 
of executives required by Section 
14A(a)(1). We are adopting this 
amendment substantially as proposed 
with slight modifications in response to 
comments. 

a. Proposed Rule 
Under proposed Rule 14a–21(b), 

issuers would be required, not less 
frequently than once every six years, to 
provide a separate shareholder advisory 
vote in proxy statements for annual 
meetings to determine whether the 
shareholder vote on the compensation 
of executives required by Section 
14A(a)(1) ‘‘will occur every 1, 2, or 3 
years.’’ 103 As proposed, Rule 14a–21(b) 
would also clarify that the separate 
shareholder vote on the frequency of 
shareholder votes on executive 
compensation would be required only 
in a proxy statement for an annual or 
other meeting of shareholders for which 
our rules require compensation 
disclosure. Consistent with Section 14A, 
issuers would be required to provide the 
separate shareholder vote on the 
frequency of the say-on-pay vote for the 
first annual or other such meeting of 
shareholders occurring on or after 
January 21, 2011. 

b. Comments on the Proposed Rule 
Comments on the proposal were 

generally favorable. Many commentators 
agreed that the rule did not need to 
specify the required language to be used 
for the shareholder vote on the 
frequency of shareholder votes to 
approve executive compensation.104 

Some commentators, however, 
recommended that the Commission 
should specify language or provide non-
exclusive examples of resolutions so 
issuers would know how the 
requirement may be satisfied.105 A 
number of commentators also requested 
that the Commission clarify whether the 
vote should be presented in the form of 
a resolution given that shareholders will 
have a choice among three frequencies 

103 Exchange Act Section 14A(a)(2). 
104 See, e.g., letters from AFSCME, Business 

Roundtable, FSR, Protective Life, and Towers 
Watson. 

105 See, e.g., letters from Boeing, Pfizer, PGGM, 
Society of Corp. Sec., and Sullivan. 
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or abstaining from the frequency 
vote.106 Although some commentators 
suggested that we specify which shares 
are entitled to vote in the shareholder 
vote on the frequency of say-on-pay 
votes,107 most commentators indicated 
there was no need for the Commission 
to address this question.108 

We also requested comment regarding 
whether a new issuer should be 
permitted to disclose the frequency of 
its say-on-pay votes in the registration 
statement for its initial public offering 
and be exempted from conducting say-
on-pay votes and frequency votes at its 
annual meetings until the annual 
meeting for the year disclosed in its 
registration statement. Most 
commentators indicated that newly 
public companies should not be exempt 
from the say-on-pay and frequency votes 
and should be required to conduct say-
on-pay and frequency votes at their first 
annual shareholders meeting after the 
initial public offering.109 However, 
some commentators expressed support 
for such an exemption as it would 
provide these issuers additional time to 
formulate their compensation policies 
as a public company before conducting 
the shareholder votes required by 
Section 14A.110 

c. Final Rule 
After reviewing and considering the 

comments, we are adopting Rule 14a– 
21(b) as proposed with slight 
modifications to clarify that the 
frequency vote is required at least once 
during the six calendar years following 
the prior frequency vote.111 Under Rule 
14a–21(b), issuers will be required, not 
less frequently than once every six 
calendar years, to provide a separate 
shareholder advisory vote in proxy 
statements for annual meetings to 
determine whether the shareholder vote 
on the compensation of executives 
required by Section 14A(a)(1) ‘‘will 
occur every 1, 2, or 3 years.’’ 112 After 
considering and reviewing comments on 
the proposed rule, we do not believe it 
is necessary to provide a form of 
resolution for the vote required by Rule 
14a–21(b). In response to concerns 

106 See, e.g., letters from ABA, Pfizer, Society of 
Corp. Sec., and Sullivan. 

107 See, e.g., letter from the ABA. 
108 See, e.g., letters from Business Roundtable, 

FSR, Pfizer, PGGM, and Protective Life. 
109 See, e.g., letters from AFSCME, CII, CalPERS, 

ICGN, Georg Merkl (‘‘Merkl’’), Public Citizen, and 
RAILPEN Investments and Universities 
Superannuation Scheme (‘‘RAILPEN & USS’’). 

110 See, e.g., letters from ABA, Compensia, Davis 
Polk, NACD, and Sullivan. 

111 As proposed, Rule 14a–21(b) would have 
required a frequency vote within the six-year period 
from the date of the most recent frequency vote. 

112 Exchange Act Section 14A(a)(2). 

raised by commentators and discussed 
below, we are also adopting a temporary 
exemption under which smaller 
reporting companies will not be 
required to conduct a shareholder 
advisory vote on the frequency of say-
on-pay votes until meetings on or after 
January 21, 2013.113 

Rule 14a–21(b) will also clarify that 
the separate shareholder vote on the 
frequency of shareholder votes on 
executive compensation will be 
required only in a proxy statement for 
an annual or other meeting of 
shareholders at which directors will be 
elected and that such vote is required 
only once every six calendar years. 
Under Rule 14a–21(b), issuers will be 
required to provide the separate 
shareholder vote on the frequency of the 
say-on-pay vote for the first annual or 
other such meeting of shareholders 
occurring on or after January 21, 2011. 
After reviewing the comment letters, we 
continue to believe that the say-on-pay 
vote and the frequency vote should be 
required of newly public companies in 
the proxy statement for such company’s 
first annual meeting after the initial 
public offering. This will give 
shareholders the opportunity to express 
a view on these matters while the 
company is in the process of 
establishing policies that will apply as 
a public company and could benefit 
from understanding its shareholders’ 
point of view. 

2. Item 24 of Schedule 14A 
In order to implement the 

requirements of Section 14A(a), we 
proposed new Item 24 to Schedule 14A, 
to briefly explain the general effect of 
the frequency vote, such as whether the 
vote is non-binding. We are adopting 
this amendment to Schedule 14A as 
proposed with a modification. 

a. Proposed Amendments 
In addition to disclosure regarding the 

vote on executive compensation, we 
proposed that issuers would be required 
to disclose in the proxy statement that 
they are providing a separate 
shareholder advisory vote on the 
frequency of the shareholder advisory 
vote on executive compensation. 
Proposed Item 24 of Schedule 14A 
would also require issuers to briefly 
explain the general effect of this vote, 
such as whether the vote is non-binding. 

b. Comments on the Proposed 
Amendments 

Commentators generally supported 
proposed Item 24 of Schedule 14A as it 
relates to the frequency of say-on-pay 

113 See discussion in Section II.E below. 

votes.114 One commentator expressed 
the view that the proposed amendment 
is not needed as it will lead to 
boilerplate disclosure.115 Some 
commentators also suggested that 
issuers should be required to disclose 
the current frequency of say-on-pay 
votes.116 

c. Final Rule 

After reviewing and considering the 
comments, we are adopting Item 24 of 
Schedule 14A as proposed with a 
modification. Issuers will be required to 
disclose in the proxy statement that they 
are providing a separate shareholder 
advisory vote on the frequency of say-
on-pay votes. Item 24 of Schedule 14A 
will also require issuers to briefly 
explain the general effect of this vote, 
such as whether the vote is non-
binding.117 As noted above, this is 
similar to the approach taken by the 
Commission in connection with 
disclosure requirements about the 
shareholder advisory vote on executive 
compensation for companies subject to 
EESA.118 Based on our experience with 
these votes, we believe that such 
requirements will lead to useful 
disclosure of information about the 
nature and effect of the vote for 
shareholders to consider, such as 
whether the vote is non-binding. 

After reviewing comments, we are 
also adding a requirement to Item 24 for 
issuers to provide disclosure of the 
current frequency of say-on-pay votes 
and when the next scheduled say-on-
pay vote will occur,119 in their proxy 
materials. We believe this will provide 
useful information to shareholders 
about upcoming say-on-pay and 
frequency shareholder advisory votes. 

3. Amendment to Rule 14a–4 

In order to implement the 
requirements of Section 14A(a)(2), we 
also proposed amendments to Rule 14a– 
4. After considering comments, we are 
adopting the amendments to Rule 14a– 
4 as proposed, with slight modification. 

114 See, e.g., letters from CalPERS, ICGN, PGGM, 
and Protective Life. 

115 See letter from Society of Corp. Sec. 
116 See, e.g., letters from ICGN and TIAA–CREF. 
117 As discussed in Section II.A.2.a, Section 

14A(a) does not require additional disclosure with 
respect to the non-binding nature of the vote. We 
are requiring additional disclosure so that 
information about the advisory nature of the vote 
is available to shareholders before they vote. 

118 See Section II.A.2.a, above. 
119 Issuers should disclose the current frequency 

as determined by the board following a shareholder 
advisory vote. We would not expect disclosure of 
either the current frequency or when the next 
scheduled say-on-pay vote will occur in proxy 
materials for the meeting where an issuer initially 
conducts the say-on-pay and frequency votes. 
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a. Proposed Amendments 

As noted in the Proposing Release, 
Section 14A(a)(2) requires a shareholder 
advisory vote on whether say-on-pay 
votes will occur every 1, 2, or 3 years. 
Thus, shareholders must be given four 
choices: Whether the shareholder vote 
on executive compensation will occur 
every 1, 2, or 3 years, or to abstain from 
voting on the matter. In our view, 
Section 14A(a)(2) does not allow for 
alternative formulations of the 
shareholder vote, such as proposals that 
would provide shareholders with two 
substantive choices (e.g., to hold a 
separate shareholder vote on executive 
compensation every year or less 
frequently), or only one choice (e.g., a 
company proposal to hold shareholder 
votes every two years). We noted in the 
Proposing Release that we would expect 
that the board of directors will include 
a recommendation as to how 
shareholders should vote on the 
frequency of shareholder votes on 
executive compensation.120 However, 
the issuer must make clear in these 
circumstances that the proxy card 
provides for four choices (every 1, 2, or 
3 years, or abstain) and that 
shareholders are not voting to approve 
or disapprove the issuer’s 
recommendation. Accordingly, we 
proposed amendments to our proxy 
rules to reflect the statutory requirement 
that shareholders must be provided the 
opportunity to cast an advisory vote on 
whether the shareholder vote on 
executive compensation required by 
Section 14A(a)(1) of the Exchange Act 
will occur every 1, 2, or 3 years, or to 
abstain from voting on the matter.121 

Specifically, we proposed 
amendments to Rule 14a–4 under the 
Exchange Act, which provides 
requirements as to the form of proxy 
that issuers are required to include with 
their proxy materials, to require that 
issuers present four choices to their 
shareholders. Absent amendment, Rule 
14a–4 requires the form of proxy to 
provide means whereby the person 
solicited is afforded an opportunity to 
specify by boxes a choice between 
approval or disapproval of, or 
abstention with respect to each separate 
matter to be acted upon, other than 
elections to office.122 We proposed 
amendments to revise this standard to 
permit proxy cards to reflect the choice 

120 See Section II.B.3 of the Proposing Release. 
121 Because the shareholder vote on the frequency 

of voting on executive compensation is advisory, 
we do not believe that it is necessary to prescribe 
a standard for determining which frequency has 
been ‘‘adopted’’ by the shareholders. 

122 Rule 14a–4(b)(1). 

of 1, 2, or 3 years, or abstain, for these 
votes. 

b. Comments on the Proposed 
Amendments 

Comments on the proposal were 
generally favorable. Many commentators 
expressed support for the proposed 
approach where shareholders are given 
four choices on the frequency vote.123 

Some commentators suggested 
alternative approaches including a vote 
where shareholders would rank each 
choice of frequency or vote separately 
for each of 1, 2, and 3 years,124 a vote 
where management would choose 1, 2, 
or 3 years as the frequency and ask 
shareholders to approve or disapprove 
its choice,125 and a two-step approach 
whereby shareholders would first vote 
whether or not they have a preference 
as to the frequency of say-on-pay votes 
and, if they do have a preference, 
subsequently vote on whether such 
votes should be conducted every 1, 2, or 
3 years.126 

In addition, we requested comment in 
the Proposing Release as to whether 
issuers, brokers, transfer agents, and 
data processing firms would be able to 
accommodate the four choices for a 
single line item on the proxy card. 
Commentators indicated that they 
would be ready for the vote with four 
choices on the proxy card by January 21, 
2011.127 One commentator 
recommended that we clarify that 
issuers may vote uninstructed shares in 
accordance with management’s 
recommendations so long as they follow 
the requirements of Rule 14a–4,128 

while another suggested that the 
Commission extend the transition 
guidance permitting the presentation of 
three choices for the frequency vote for 
the entire 2011 proxy season and 
perhaps require the three-choice 
approach for all issuers for 2011 to 
allow for uniformity among different 
issuers.129 

c. Final Rule 

After considering the comments, we 
are adopting the rule substantially as 
proposed with some modifications. 
Specifically, we are adopting 
amendments to Rule 14a–4 under the 
Exchange Act, which provides 

123 See, e.g., letters from Calvert, COPERA, ICGN, 
Meridian, Merkl, PGGM, and Protective Life. 

124 See letter from Keith P. Bishop (‘‘Bishop’’). 
125 See letter from UBC. 
126 See letter from Society of Corp. Sec. 
127 See, e.g., letters from Broadridge Financial 

Solutions, Inc. (‘‘Broadridge’’) and Proxytrust 
(‘‘Proxytrust’’). 

128 See letter from Sullivan. 
129 See letter from ABA. For a discussion of 

transition matters, see Section II.F below. 

requirements as to the form of proxy 
that issuers are required to include with 
their proxy materials, to require that 
issuers present four choices to their 
shareholders. Under existing Rule 14a– 
4, the form of proxy is required to 
provide means whereby the person 
solicited is afforded an opportunity to 
specify by boxes a choice between 
approval or disapproval of, or 
abstention with respect to each separate 
matter to be acted upon, other than 
elections to office. Absent an 
amendment, Rule 14a–4 would not 
permit proxy cards to reflect the choice 
of 1, 2, or 3 years, or abstain. The 
amendments revise the rule to permit 
proxy cards to reflect the choice of 1, 2, 
or 3 years, or abstain, for the frequency 
vote. 

In response to comment, we note that 
issuers may vote uninstructed proxy 
cards in accordance with management’s 
recommendation for the frequency vote 
only if the issuer follows the existing 
requirements of Rule 14a–4 to (1) 
include a recommendation for the 
frequency of say-on-pay votes in the 
proxy statement, (2) permit abstention 
on the proxy card, and (3) include 
language regarding how uninstructed 
shares will be voted in bold on the 
proxy card. 

4. Amendment to Rule 14a–8 
In connection with implementing the 

requirements of Section 14A(a)(2), we 
also proposed a note to Rule 14a– 
8(i)(10) relating to shareholder 
proposals. After considering the 
comments, we are adopting the 
amendment to Rule 14a–8 with some 
modifications. 

a. Proposed Amendments 
Our proposed amendment to Rule 

14a–8 under the Exchange Act would 
add a note to Rule 14a–8(i)(10) to clarify 
the status of shareholder proposals that 
seek an advisory shareholder vote on 
executive compensation or that relate to 
the frequency of shareholder votes 
approving executive compensation. 
Rule 14a–8 provides eligible 
shareholders with an opportunity to 
include a proposal in an issuer’s proxy 
materials for a vote at an annual or 
special meeting of shareholders. An 
issuer generally is required to include 
the proposal unless the shareholder has 
not complied with the rule’s procedural 
requirements or the proposal falls 
within one of the rule’s 13 substantive 
bases for exclusion.130 One of the 
substantive bases for exclusion, Rule 
14a–8(i)(10), provides that an issuer 

130 These substantive bases for exclusion are set 
forth in Rule 14a–8(i). 
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may exclude a shareholder proposal that 
has already been substantially 
implemented. 

We proposed adding a note to Rule 
14a–8(i)(10) to permit the exclusion of 
a shareholder proposal that would 
provide a say-on-pay vote or seeks 
future say-on-pay votes or that relates to 
the frequency of say-on-pay votes, 
provided the issuer has adopted a policy 
on the frequency of say-on-pay votes 
that is consistent with the plurality of 
votes cast in the most recent vote in 
accordance with Rule 14a–21(b). As 
noted in Section I above, a ‘‘say-on-pay’’ 
vote is defined as a separate resolution 
subject to shareholder vote to approve 
the compensation of executives, as 
disclosed pursuant to Item 402 of 
Regulation S–K, or any successor to 
Item 402. 

As proposed, an issuer would be 
permitted to exclude shareholder 
proposals that propose a vote on the 
approval of executive compensation as 
disclosed pursuant to Item 402 of 
Regulation S–K or on the frequency of 
such votes, including those drafted as 
requests to amend the issuer’s governing 
documents, so long as the issuer has 
adopted a policy on the frequency of 
say-on-pay votes that is consistent with 
the plurality of votes cast in the most 
recent vote required by Rule 14a–21(b) 
and provides a vote on frequency at 
least as often as required by Section 
14A(a)(2). 

b. Comments on the Proposed 
Amendments 

Comments on the proposal were 
mixed. Many commentators supported 
the proposed amendment to permit 
exclusion of shareholder proposals on 
frequency and say-on-pay,131 stating 
that the amendment would eliminate 
redundancy and reduce administrative 
burdens and costs.132 Other 
commentators disagreed with the 
general approach,133 stating that they 
believe it would be unwise as a matter 
of public policy and would 
inappropriately interpret substantial 
implementation because the note would 
permit exclusion of proposals 
requesting a frequency that the issuer 
has not implemented.134 Other 
commentators asserted that an 
amendment is not required because 
issuers should be permitted to exclude 

131 See, e.g., letters from ABA, Business 
Roundtable, Center for Capital Markets 
Competitiveness of the U.S. Chamber of Commerce 
(‘‘CCMC’’), Eaton, FSR, ICGN, Pfizer, PGGM, and 
Protective Life. 

132 See, e.g., letter from Business Roundtable. 
133 See, e.g., letters from AFSCME, Calvert, Center 

on Exec. Comp., CII, Public Citizen, and UBC. 
134 See, e.g., letter from AFSCME. 

any shareholder proposals on frequency 
as long as the issuer complies with 
Section 14A(a)(2).135 Some 
commentators suggested that we should 
also permit issuers to exclude 
shareholder proposals on the frequency 
of say-on-pay votes when they adopt a 
policy to hold say-on-pay votes more 
frequently than the frequency that is 
consistent with the plurality of votes 
cast in the most recent shareholder 
vote 136 to prevent issuers being 
penalized for providing shareholders 
with more frequent say-on-pay votes.137 

Other commentators felt that issuers 
should not be required to adopt a 
particular policy on the frequency of 
say-on-pay votes in order to be 
permitted to exclude shareholder 
proposals on executive 
compensation,138 noting that an issuer 
should be permitted to exclude 
shareholder proposals on frequency so 
long as the issuer provides a reasonable 
basis for the frequency chosen to 
prevent an annual re-visiting of the 
frequency vote by shareholders.139 

In addition, some commentators 
stated that the proposed note to Rule 
14a–8(i)(10) should incorporate a 
majority standard rather than the 
proposed plurality standard, so that 
issuers would need to adopt a policy 
consistent with the majority of votes 
cast in order to exclude a shareholder 
proposal as substantially 
implemented,140 noting that the 
majority standard would be consistent 
with policies that boards should 
implement actions recommended by 
majority shareholder vote.141 Some 
commentators also recommended that 
issuers should be permitted to exclude 
shareholder proposals for votes on 
executive compensation that are 
narrower in scope 142 than the say-on-
pay vote required under Rule 14a– 
21(a).143 These commentators expressed 
the concern that shareholders could 
undermine the non-binding nature of 
the frequency vote through more 
specific vote proposals.144 

135 See letter from UBC. 
136 See, e.g., letters from ABA, Davis Polk, 

Meridian, Society of Corp. Sec., and Sullivan. 
137 See letter from Sullivan. 
138 See, e.g., letters from Boeing and Center on 

Exec. Comp. 
139 See letter from Boeing. 
140 See, e.g., letters from CalPERS, CII, and SBA 

of Florida. 
141 See letter from CII. 
142 An example would be a shareholder proposal 

for an advisory vote on the Chief Executive Officer’s 
compensation as disclosed under Item 402 of 
Regulation S–K. 

143 See, e.g., letters from Business Roundtable, 
Boeing, CCMC, Davis Polk, Pfizer, and Society of 
Corp. Sec. 

144 See letter from Boeing. 

Finally, some commentators indicated 
that it would be inappropriate to permit 
companies to exclude shareholder 
proposals on frequency if there have 
been material changes in the company’s 
compensation program since the prior 
frequency vote 145 because shareholders 
should be permitted the opportunity to 
revisit their decision on the frequency 
vote under such circumstances.146 Other 
commentators noted that material 
changes to an issuer’s compensation 
program should not limit the 
availability of Rule 14a–8(i)(10) because 
shareholders will understand that a 
company’s compensation program is 
dynamic and factor this into their 
frequency voting decisions.147 These 
commentators noted that the difficulty 
in determining whether changes are 
material would erode the benefit of the 
note to Rule 14a–8(i)(10), create 
uncertainty as to a company’s ability to 
exclude shareholder proposals on 
frequency,148 and burden the staff with 
analyzing materiality on a case-by-case 
basis.149 

c. Final Rule 
After reviewing the comments, we are 

adopting the amendment to Rule 14a– 
8(i)(10) with some modifications. 

We continue to believe that under 
certain conditions, an issuer should be 
permitted to exclude subsequent 
shareholder proposals that seek a vote 
on the same matters as the shareholder 
advisory votes on say-on-pay and 
frequency required by Section 14A(a). 
Consequently, consistent with the 
proposal, we are adding a note to Rule 
14a–8(i)(10) to permit the exclusion of 
a shareholder proposal that would 
provide a say-on-pay vote, seeks future 
say-on-pay votes, or relates to the 
frequency of say-on-pay votes in certain 
circumstances; however, in response to 
comments,150 we are changing the 
threshold for exclusion from a plurality 
to a majority. Specifically, as adopted, 
the note to Rule 14a–8(i)(10) will permit 
exclusion of such a shareholder 
proposal if, in the most recent 
shareholder vote on frequency of say-
on-pay votes, a single frequency (i.e., 
one, two or three years) received the 
support of a majority of the votes cast 
and the issuer has adopted a policy on 

145 See, e.g., letters from Boston Common, Calvert, 
First Affirmative, ICGN, PIRC, PGGM, RAILPEN & 
USS, Social Investment, and Walden. 

146 See letter from RAILPEN & USS. 
147 See, e.g., letters from ABA, Boeing, Frederic 

W. Cook & Co., Inc. (‘‘Frederic Cook’’), 
McGuireWoods, Pfizer, PM&P, and Protective Life. 

148 See letter from McGuireWoods. 
149 See letter from Frederic Cook. 
150 See, e.g., letters from CalPERS, CII, and SBA 

of Florida. 
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the frequency of say-on-pay votes that is 
consistent with that choice.151 

In light of the nature of the vote—with 
three substantive choices—it is possible 
that no single choice will receive a 
majority of votes and that, as a result, 
there may be issuers that may not be 
able to exclude subsequent shareholder 
proposals regarding say-on-pay matters 
even if they adopt a policy on frequency 
that is consistent with plurality of votes 
cast. We also recognize, however, that if 
no single frequency choice receives the 
support of a majority of votes cast, the 
choice preferred by the plurality may 
not represent the choice preferred by 
most of the company’s shareholders. For 
example, if 30% of votes support annual 
voting, 30% support biennial voting, 
and 40% favor triennial voting, no 
frequency would have received a 
majority of votes cast; therefore, it is not 
clear that implementing the plurality 
choice would be favored by most of the 
company’s shareholders. In that 
situation, if the company implemented 
triennial voting and the note to Rule 
14a–8(i)(10) allowed exclusion of 
shareholder proposals seeking a 
different frequency, this could prevent 
shareholders from putting forth 
proposals that seek to request that the 
company implement a frequency that 
would be preferred by a majority of 
shareholders. After considering 
commentators’ views, we are concerned 
that this approach would 
inappropriately restrict shareholder 
proposals on this topic, particularly in 
light of Section 14A(c)(4)’s directive that 
the shareholder advisory votes required 
by Sections 14A(a) and (b) may not be 
construed ‘‘to restrict or limit the ability 
of shareholders to make proposals for 
inclusion in proxy materials related to 
executive compensation.’’ 

On the other hand, if a majority of 
votes cast favors a given frequency and 
the issuer adopts a policy on frequency 
that is consistent with the choice of the 
majority of votes, then in our view, as 
a matter of policy it is appropriate for 
Rule 14a–8 to provide for exclusion of 
subsequent shareholder proposals that 
would provide a say-on-pay vote, seek 
future say-on-pay votes, or relate to the 
frequency of say-on-pay votes. We 
believe that, in these circumstances, 
additional shareholder proposals on 
frequency generally would 

151 For purposes of this analysis, an abstention 
would not count as a vote cast. We are prescribing 
this voting standard solely for purposes of 
determining the scope of the exclusion under the 
note to Rule 14a–8(i)(10), and not for the purpose 
of determining whether a particular voting 
frequency should be considered to have been 
adopted or approved by shareholder vote as a 
matter of state law. 

unnecessarily burden the company and 
its shareholders given the company’s 
adherence to the view favored by a 
majority of shareholder votes regarding 
the frequency of say-on-pay votes.152 As 
described above, an issuer would not be 
permitted to exclude such shareholder 
proposals under the note if no frequency 
choice received a majority of the votes 
cast. 

As a result of this amendment, an 
issuer will be permitted to exclude 
shareholder proposals that propose a 
vote on the frequency of such votes,153 

including those drafted as requests to 
amend the issuer’s governing 
documents. For example, if in the first 
vote under Rule 14a–21(b) a majority of 
votes were cast for a two-year frequency 
for future shareholder votes on 
executive compensation, and the issuer 
adopts a policy to hold the vote every 
two years, a shareholder proposal 
seeking a different frequency could be 
excluded so long as the issuer seeks 
votes on executive compensation every 
two years.154 

We also believe that a shareholder 
proposal that would provide an 
advisory vote or seek future advisory 
votes on executive compensation with 
substantially the same scope as the say-
on-pay vote required by Rule 14a– 
21(a)—the approval of executive 
compensation as disclosed pursuant to 
Item 402 of Regulation S–K—should 
also be subject to exclusion under Rule 
14a–8(i)(10) if the issuer adopts a policy 
on frequency that is consistent with the 
majority of votes cast. This is consistent 
with the proposal, although like 
additional frequency votes, the note to 
Rule 14a–8(i)(10) would condition 
exclusion on the company 
implementing the frequency favored by 
a majority of shareholders. In this 
circumstance, shareholders would be 
provided the opportunity to provide 

152 We recognize that this approach is different 
from the traditional ‘‘substantially implemented’’ 
standard in Rule 14a–8(i)(10) since the frequency 
sought by a shareholder would be different from the 
frequency the issuer has implemented. We have 
revised the note to avoid confusion in that regard. 
A shareholder proposal seeking a frequency that is 
the same as that provided by the company would 
be excludable under the traditional ‘‘substantially 
implemented’’ standards in Rule 14a–8(i)(10) 
without regard to the new note, assuming there are 
no other differences that would lead to a different 
result. 

153 No-action requests to exclude shareholder 
proposals that seek shareholder advisory votes on 
different aspects of executive compensation will be 
evaluated on a case-by-case basis by the staff. 

154 Issuers seeking to exclude a shareholder 
proposal under the note to Rule 14a–8(i)(10) are 
required to follow the same shareholder proposal 
process with the staff of the Commission as would 
be required if the issuer intended to rely on any 
other substantive basis for exclusion under Rule 
14a–8. 

say-on-pay votes on the frequency 
preferred by a majority of shareholders 
when last polled, and we believe 
additional proposals on the same matter 
would impose unnecessary burdens on 
companies and shareholders. 

We are also modifying the note 
slightly. To avoid confusion, we are 
removing the requirement that an issuer 
must provide ‘‘a vote on frequency at 
least as often as required by Section 
14A(a)(2).’’ We believe this language is 
not necessary as issuers are already 
required to comply with Section 
14A(a)(2) in any event. In addition, we 
are removing the language ‘‘as 
substantially implemented’’ from the 
note to avoid confusion. 

5. Amendment to Form 8–K 

We also proposed amendments to 
Form 10–Q and Form 10–K to require 
additional disclosure regarding the 
issuer’s decision to adopt a policy on 
the frequency of say-on-pay votes 
following a shareholder advisory vote 
on frequency. After considering the 
comments, we are not adopting 
amendments to Form 10–Q and Form 
10–K. Instead, we are adopting a new 
Form 8–K Item to require disclosure of 
the issuer’s decision on the frequency of 
say-on-pay votes. 

a. Proposed Amendments 

Issuers are currently required to 
disclose the preliminary results of 
shareholder votes pursuant to Item 5.07 
of Form 8–K within four business days 
following the day the shareholder 
meeting ends and final voting results 
within four business days of when they 
are known. This item will require 
issuers to report how shareholders voted 
in the say-on-pay vote and the 
frequency of shareholder votes on 
executive compensation. 

We proposed amendments to Form 
10–K and Form 10–Q to require 
additional disclosure regarding the 
issuer’s decision in light of such vote as 
to how frequently the company will 
include those say-on-pay votes for the 
six subsequent years. Our proposed 
amendments to Item 9B of Form 10–K 
and new Item 5(c) of Part II of Form 10– 
Q would have required an issuer to 
disclose this decision in the Form 10– 
Q covering the quarterly period during 
which the shareholder advisory vote 
occurs, or in the Form 10–K if the 
shareholder advisory vote occurs during 
the issuer’s fourth quarter. In light of the 
relevance of this decision to potential 
shareholder proposals on the topic, we 
proposed this disclosure to notify 
shareholders on a timely basis about the 
issuer’s decision on how frequently it 
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will provide the say-on-pay vote to 
shareholders. 

b. Comments on the Proposed 
Amendments 

Comments on the proposal were 
mixed. A number of commentators 
supported the amendments as proposed 
that would require disclosure of an 
issuer’s decision as to the frequency of 
say-on-pay votes in the Form 10–Q or 
Form 10–K for the period during which 
the advisory vote occurs 155 as the 
requirement would allow shareholders 
to readily obtain an issuer’s decision on 
the frequency of say-on-pay votes.156 

Some commentators questioned 
whether the Commission should require 
such disclosure of an issuer’s 
determination regarding frequency 
following the results of a shareholder 
advisory vote at all,157 given that the 
shareholder vote on the frequency of 
say-on-pay votes is only advisory.158 

Other commentators suggested that we 
should allow issuers additional time to 
consider the results of the shareholder 
vote 159 and to contact shareholders for 
additional feedback,160 particularly if 
the shareholders do not express a clear 
preference on frequency. These 
commentators recommended that we 
instead require that disclosure about the 
issuer’s decision be included in a later 
Form 10–Q or Form 10–K filing,161 

Form 8–K filing,162 or on the issuer’s 
Web site.163 These commentators 
indicated that a requirement for a later 
filing would still permit shareholders 
adequate time to submit a shareholder 
proposal on the frequency of say-on-pay 
votes.164 

Commentators also noted that Item 
5.07 of Form 8–K currently requires 
disclosure of the number of votes cast 
‘‘for, against or withheld’’ on matters 
submitted to a vote of shareholders, but 
that the item would not permit 
disclosure of the results of the frequency 
vote for ‘‘1 year, 2 years, 3 years, or 
abstain.’’ 165 These commentators 
suggested that we amend Item 5.07 of 

155 See, e.g., letters from CalPERS, ICGN, 
Meridian, PGGM, and SBA of Florida. 

156 See letter from SBA of Florida. 
157 See, e.g., letters from Business Roundtable, 

Boeing, Center on Exec. Comp., CCMC, FSR, and 
Society of Corp. Sec. 

158 See, e.g., letter from Society of Corp. Sec. 
159 See, e.g., letters from Compensia, Davis Polk, 

Eaton, Frederic Cook, PM&P, and Protective Life. 
160 See, e.g., letters from ABA, Boeing, TIAA– 

CREF, and Time Warner Inc. (‘‘Time Warner’’). 
161 See, e.g., letters from Eaton, Frederic Cook, 

Compensia, and PM&P. 
162 See, e.g., letters from ABA and Davis Polk. 
163 See letter from Business Roundtable. 
164 See letter from ABA. 
165 See, e.g., letter from Davis Polk. 

Form 8–K to facilitate reporting the 
results of the frequency vote.166 

c. Final Rule 

After reviewing the comments on this 
issue, we have concluded that 
disclosure of the issuer’s determination 
regarding frequency of say-on-pay votes 
should be required, but we are adopting 
the disclosure requirement through an 
amendment to Item 5.07 of Form 8–K in 
lieu of amendments to Form 10–Q and 
Form 10–K. We have considered the 
position of commentators who were 
concerned that the required timing of 
disclosure under our proposal would 
not permit sufficient time for issuers to 
fully consider the results of the vote, 
including through board deliberations 
and consultation with shareholders as 
described above, before the disclosure of 
the decision is required.167 In light of 
this concern, we are adopting this 
disclosure requirement as a Form 8–K 
requirement due at a later date, in lieu 
of amending Form 10–Q and Form 10– 
K, to give issuers additional time to 
make their decisions. 

Under our final rule, Item 5.07 of 
Form 8–K requires an issuer to disclose 
its decision regarding how frequently it 
will conduct shareholder advisory votes 
on executive compensation following 
each shareholder vote on the frequency 
of say-on-pay votes. To comply, an 
issuer will file an amendment to its 
prior Form 8–K filings under Item 5.07 
that disclose the preliminary and final 
results of the shareholder vote on 
frequency. This amended Form 8–K will 
be due no later than 150 calendar days 
after the date of the end of the annual 
or other meeting in which the vote 
required by Rule 14a–21(b) took place, 
but in no event later than 60 calendar 
days prior to the deadline for the 
submission of shareholder proposals 
under Rule 14a–8 for the subsequent 
annual meeting, as disclosed in the 
issuer’s proxy materials for the meeting 
at which the frequency vote occurred.168 

166 See letter from PIRC. 
167 See, e.g., letters from ABA, Boeing, 

Compensia, Davis Polk, Eaton, Frederic Cook, 
PM&P, Protective Life, TIAA–CREF, and Time 
Warner. 

168 Item 5.07 is not among the list of items subject 
to the safe harbor from liability in Rules 13a–11 [17 
CFR 240.13a–11] and 15d–11 [17 CFR 240.15d–11] 
under the Exchange Act. In addition, companies 
that fail to file a timely report required by Item 5.07 
will lose their eligibility to file Form S–3 
registration statements. We are not making a change 
to this as a result of our amendments to Item 5.07. 
We continue to believe that Item 5.07 does not 
require management to make rapid materiality and 
similar judgments within the compressed Form 8– 
K timeframe. See Additional Form 8–K Disclosure 
Requirements and Acceleration of Filing Date, 
Release No. 33–8400 (Mar. 16, 2004) [69 FR 15594] 
at Section II.E and Proxy Disclosure Enhancements, 

In the amended Item 5.07 Form 8–K, the 
issuer must disclose its determination 
regarding the frequency of say-on-pay 
votes.169 

We believe the time period specified 
for filing the amended Item 5.07 Form 
8–K should address commentators’ 
requests that we revise the proposal to 
allow companies additional time to 
carefully consider the results of the 
frequency vote, including through board 
and committee deliberations and 
discussions with shareholders, before 
disclosure of the decision is required.170 

It also should provide enough time for 
shareholders to consider whether to 
submit a shareholder proposal on say-
on-pay votes or on the frequency of say-
on-pay votes once the disclosure is 
provided. 

In addition, in response to 
comment,171 we are adopting a 
technical amendment to Item 5.07(b) of 
Form 8–K to facilitate reporting of 
shareholder votes on frequency. Item 
5.07 of Form 8–K generally requires an 
issuer to ‘‘state the number of votes cast 
for, against, or withheld, as well as the 
number of abstentions and broker non-
votes as to each such matter * * *.’’ The 
amendments we adopt today will clarify 
that, with respect to the vote on the 
frequency of say-on-pay votes, the issuer 
will be required to disclose the number 
of votes cast for each of 1 year, 2, years, 
and 3 years, as well as the number of 
abstentions.172 

6. Effect of Shareholder Vote 

Although the language in Section 951 
of the Act indicates that the separate 
resolution subject to shareholder vote is 
‘‘to determine’’ the frequency of the 
shareholder vote on executive 
compensation, in light of new Section 
14A(c) of the Exchange Act, we 
continue to believe this shareholder 
vote, and all shareholder votes required 
by Section 951 of the Act, are intended 
to be non-binding on the issuer or the 
issuer’s board of directors. New Section 
14A(c) states that the shareholder votes 
referred to in Section 14A(a) and 
Section 14A(b) (which includes all votes 

Release No. 33–9089 (Dec. 16, 2009) [74 FR 68334] 
at Section II.E. 

169 Item 5.07(d) of Form 8–K. 
170 In this regard, we note the recent guidance 

provided by the Division of Corporation Finance 
that Regulation FD [17 CFR 243.100 et seq.] does 
not prohibit directors from speaking privately with 
a shareholder or group of shareholders as described 
in that guidance. See Regulation FD CDIs, Question 
101.11. 

171 See, e.g., letters from Davis Polk and PIRC. 
172 We are adopting a conforming technical 

change to Instruction 1 to Item 5.07 to carve out 
Item 5.07(d) from the four-business day period for 
reporting the event. See Instruction 1 to Item 5.07 
of Form 8–K. 
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under Section 951 of the Act) ‘‘shall not 
be binding on the issuer or the board of 
directors of an issuer.’’ 173 Though we 
received a comment letter asserting that 
the shareholder vote on frequency is 
binding,174 in our view the plain 
language of Exchange Act Section 
14A(c) indicates that this vote is 
advisory. Accordingly, we are adopting 
new Item 24 of Schedule 14A to include 
language to require disclosure regarding 
the general effect of the shareholder 
advisory votes, such as whether the vote 
is non-binding.175 

C. Issues Relating to Both Shareholder 
Votes Required by Section 14A(a) 

1. Amendments to Rule 14a–6 
We proposed amendments to Rule 

14a–6 to add the say-on-pay and 
frequency of say-on-pay votes to the list 
of items that do not require the filing of 
proxy materials in preliminary form. 
After considering comments, we are 
adopting the proposed amendments to 
Rule 14a–6, with some modification. 

a. Proposed Amendments 
Rule 14a–6(a) generally requires 

issuers to file proxy statements in 
preliminary form at least ten calendar 
days before definitive proxy materials 
are first sent to shareholders, unless the 
items included for a shareholder vote in 
the proxy statement are limited to 
specified matters. During the time 
before final proxy materials are filed, 
our staff has the opportunity to 
comment on the disclosures and issuers 
are able to incorporate the staff’s 
comments in their final proxy materials. 
Absent an amendment to Rule 14a–6(a), 
a proxy statement that includes a 
solicitation for either the shareholder 
vote on the approval of executive 
compensation or the approval of the 
frequency of the votes approving 
executive compensation required by 
Sections 14A(a)(1) and 14A(a)(2) would 
need to be filed in preliminary form. 
Because the shareholder vote on 
executive compensation and the 
shareholder vote on the frequency of 
such shareholder votes are required for 
all issuers, we view them as similar to 
the other items specified in Rule 
14a–6(a) that do not require a 
preliminary filing. In the Proposing 
Release, we noted our view that a 
preliminary filing requirement for the 
shareholder votes on executive 

173 Exchange Act Section 14A(c). 
174 See letter from Merkl. 
175 Even though each of the shareholder advisory 

votes required by Section 14A is non-binding 
pursuant to the rule of construction in Section 
14A(c), as we noted in Note 69 of the Proposing 
Release, we believe these votes could play a role in 
an issuer’s executive compensation decisions. 

compensation and the frequency of such 
votes would impose unnecessary 
administrative burdens and preparation 
and processing costs associated with the 
filing and processing of proxy material 
that would unlikely be selected for 
review in preliminary form.176 

We proposed amendments to Rule 
14a–6(a) to add the shareholder votes on 
executive compensation and the 
frequency of shareholder votes on 
executive compensation required by 
Section 14A(a) to the list of items that 
do not trigger a preliminary filing.177 As 
proposed, a proxy statement that 
includes a solicitation with respect to 
either of these shareholder votes would 
not trigger a requirement that the issuer 
file the proxy statement in preliminary 
form, so long as a preliminary filing 
would not otherwise be required under 
Rule 14a–6(a). 

b. Comments on the Proposed 
Amendments 

Comments on the proposal were 
favorable. While one commentator 
stated that say-on-pay votes and votes 
on the frequency of say-on-pay votes 
should trigger the requirement to file in 
preliminary form to provide the market 
and investors additional time to 
consider the executive compensation 
disclosures,178 the preponderance of 
commentators agreed that no 
preliminary proxy should be 
required.179 These commentators noted 
the similarity in proposals for all issuers 
and the likelihood that the 
administrative burdens would outweigh 
any benefits from a preliminary 
filing.180 In addition, one commentator 
asserted that we should not require a 
preliminary proxy statement for 
shareholder advisory votes on the 

176 See Section II.C.1 of the Proposing Release. 
See also, Proxy Rules—Amendments to Eliminate 
Filing Requirements for Certain Preliminary Proxy 
Material; Amendments With Regard to Rule 14a–8, 
Shareholder Proposals, Release No. 34–25217 (Dec. 
21, 1987) [52 FR 48982]. 

177 In the recent release relating to the similar 
shareholder votes for companies subject to EESA 
with outstanding indebtedness under the TARP 
program, we received comments regarding whether 
a preliminary proxy statement should be required 
for shareholder votes on executive compensation 
for TARP companies. While some commentators 
argued that a preliminary proxy statement should 
be required, other commentators argued 
persuasively that the burdens of such an approach 
outweighed the costs. As a result, we decided to 
eliminate the requirement for a preliminary proxy 
statement for shareholder votes on executive 
compensation for TARP companies. See TARP 
Adopting Release, supra note 18, at 75 FR 2791. 

178 See letter from Brian Foley (‘‘Foley’’). 
179 See, e.g., letters from Ameriprise Financial 

(‘‘Ameriprise’’), ABA, Business Roundtable, 
CalPERS, Center on Exec. Comp., Compensia, Davis 
Polk, FSR, ICGN, Pfizer, PGGM, PM&P, Protective 
Life, and Society of Corp. Sec. 

180 See, e.g., letter from Compensia. 

frequency of say-on-pay votes that are 
not required by Section 14A so that 
issuers would not be required to file in 
preliminary form as a result of including 
a frequency vote in their proxy materials 
voluntarily.181 Other commentators 
suggested that no preliminary proxy 
statement should be required for any 
separate shareholder vote on executive 
compensation,182 noting that it would 
be inappropriate to require a 
preliminary filing for proposals on more 
narrow aspects of compensation if a 
preliminary filing is not required for 
broader proposals.183 

c. Final Rule 
After considering the comments, we 

are adopting the amendments to Rule 
14a–6(a) as proposed, with slight 
modifications. We are adopting 
amendments to Rule 14a–6(a) to add 
any shareholder advisory vote on 
executive compensation, including 
shareholder votes to approve executive 
compensation and the frequency of 
shareholder votes on executive 
compensation required by Section 
14A(a), to the list of items that do not 
trigger a preliminary filing. As adopted, 
a proxy statement that includes a 
solicitation with respect to any advisory 
vote on executive compensation, 
including a say-on-pay vote or a vote on 
the frequency of say-on-pay votes, 
would not trigger a requirement that the 
issuer file the proxy statement in 
preliminary form, so long as any other 
matters to which the solicitation relates 
include only the other matters specified 
by Rule 14a–6(a). Finally, in a revision 
from the proposal, this amendment will 
also encompass an advisory vote on 
executive compensation, including a 
vote on the frequency of say-on-pay 
votes, that is not required by Section 
14A. Upon review of the comments, we 
are persuaded by commentators’ 
arguments that our preliminary proxy 
filing requirements should not 
differentiate between say-on-pay votes 
simply because, in one case, the issuer 
is required to include the proposal, and, 
in the other, the issuer chooses to do so. 

2. Broker Discretionary Voting 

As noted in the Proposing Release,184 

Section 957 of the Act amends Section 
6(b) of the Exchange Act 185 to direct the 
national securities exchanges to change 
their rules to prohibit broker 
discretionary voting of uninstructed 
shares in certain matters, including 

181 See letter from Business Roundtable. 

182 See letters from ABA and ICGN. 

183 See letter from ABA. 

184 See Section II.C.2 of the Proposing Release. 

185 15 U.S.C. 78f(b). 
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shareholder votes on executive 
compensation. The national securities 
exchanges have made substantial 
progress in amending their rules 
regarding broker discretionary voting on 
executive compensation matters to 
implement this requirement.186 Under 
these amended exchange rules, for 
issuers with a class of securities listed 
on a national securities exchange, 
broker discretionary voting of 
uninstructed shares is not permitted for 
a shareholder vote on executive 
compensation or a shareholder vote on 
the frequency of the shareholder vote on 
executive compensation.187 

3. Relationship to Shareholder Votes on 
Executive Compensation for TARP 
Companies 

Issuers that have received financial 
assistance under the Troubled Asset 
Relief Program, or TARP, are required to 
conduct a separate annual shareholder 
vote to approve executive compensation 
during the period in which any 
obligation arising from the financial 
assistance provided under the TARP 
remains outstanding.188 

Because the vote required to approve 
executive compensation pursuant to the 
Emergency Economic Stabilization Act 
of 2008, or EESA, is effectively the same 
vote that would be required under 
Section 14A(a)(1), as we indicated in the 
Proposing Release,189 we believe that a 
shareholder vote to approve executive 
compensation under Rule 14a–20 for 
issuers with outstanding indebtedness 
under the TARP would satisfy Rule 
14a–21(a). Consequently, we noted in 
the Proposing Release that we would 
not require an issuer that conducts an 
annual shareholder advisory vote to 
approve executive compensation 
pursuant to EESA to conduct a separate 
shareholder advisory vote on executive 
compensation under Section 14A(a)(1) 
until that issuer has repaid all 
indebtedness under the TARP. Such an 
issuer would be required to include a 
separate shareholder advisory vote on 

186 See, e.g., Notice of Filing and Order Granting 
Accelerated Approval of a Proposed Rule Change to 
Amend NYSE Rule 452 and Listed Company 
Manual Section 402.08 to Eliminate Broker 
Discretionary Voting on Executive Compensation 
Matters, Release No. 34–62874, SR–NYSE–2010–59 
(Sept. 9, 2010); Notice of Filing and Order Granting 
Accelerated Approval of Proposed Rule Change to 
Prohibit Members from Voting Uninstructed Shares 
on Certain Matters, Release No. 34–62992, 
SR–NASDAQ–2010–114 (Sept. 24, 2010). 

187 Broker discretionary voting in connection with 
merger or acquisition transactions also is not 
permitted under rules of the national securities 
exchanges. See, e.g., NYSE Rule 452. 

188 Section 111(e) of the Emergency Economic 
Stabilization Act of 2008, 12 U.S.C. 5221. See also 
Rule 14a–20. 

189 See Section II.C.3 of the Proposing Release. 

executive compensation pursuant to 
Section 14A(a)(1) and Rule 14a–21(a) for 
the first annual meeting of shareholders 
after the issuer has repaid all 
outstanding indebtedness under the 
TARP. Commentators on this issue 
generally expressed support for our 
proposed approach to companies with 
outstanding indebtedness under 
TARP,190 and we have determined to 
implement this approach under the 
rules as adopted. 

Even though issuers with outstanding 
indebtedness under the TARP have a 
separate statutory requirement to 
provide an annual shareholder vote on 
executive compensation so long as they 
are indebted under the TARP, absent 
exemptive relief these issuers would be 
required, pursuant to Section 14A(a)(2) 
of the Exchange Act, to provide a 
separate shareholder advisory vote on 
the frequency of shareholder votes on 
executive compensation for the first 
annual or other such meeting of 
shareholders on or after January 21, 
2011. In our view, however, because 
such issuers have a requirement to 
conduct an annual shareholder advisory 
vote on executive compensation so long 
as they are indebted under the TARP, a 
shareholder advisory vote on the 
frequency of such votes while the issuer 
remains subject to a requirement to 
conduct such votes on an annual basis 
would not serve a useful purpose. We 
expressed these views in the Proposing 
Release 191 and, as noted above, 
commentators supported our views on 
this point. 

We have considered, therefore, 
whether issuers with outstanding 
indebtedness under the TARP should be 
subject to the requirements of Section 
14A(a)(2) of the Exchange Act. We do 
not believe it is necessary or appropriate 
in the public interest or consistent with 
the protection of investors to require an 
issuer to conduct a shareholder advisory 
vote on the frequency of the shareholder 
advisory vote on executive 
compensation when the issuer already 
is required to conduct advisory votes on 
executive compensation annually 
regardless of the outcome of such 
frequency vote. Because Section 
14A(a)(2) would burden TARP issuers 
and their shareholders with an 
additional vote while providing little 
benefit to either the issuer or its 
shareholders, we continue to believe an 
exemption by rule is appropriate, 
pursuant to both the exemptive 
authority granted by Section 14A(e) of 

190 See, e.g., letters from ABA, CalPERS, COPERA, 
Davis Polk, FSR, PGGM, and RAILPEN & USS. 

191 See Section II.C.3 of the Proposing Release. 

the Exchange Act 192 and the 
Commission’s general exemptive 
authority pursuant to Section 36(a)(1) of 
the Exchange Act.193 As a result, Rule 
14a–21(b), as we are adopting it, 
exempts an issuer with outstanding 
indebtedness under the TARP from the 
requirements of Rule 14a–21(b) and 
Section 14A(a)(2) until the issuer has 
repaid all outstanding indebtedness 
under the TARP. Similar to the 
approach for shareholder advisory votes 
under Rule 14a–21(a), such an issuer 
would be required to include a separate 
shareholder advisory vote on the 
frequency of shareholder advisory votes 
on executive compensation pursuant to 
Section 14A(a)(2) and Rule 14a–21(b) 
for the first annual meeting of 
shareholders after the issuer has repaid 
all outstanding indebtedness under the 
TARP. 

D. Disclosure of Golden Parachute 
Arrangements and Shareholder 
Approval of Golden Parachute 
Arrangements 

1. General 
Section 14A(b)(1) of the Exchange Act 

requires all persons making a proxy or 
consent solicitation seeking shareholder 
approval of an acquisition, merger, 
consolidation or proposed sale or 
disposition of all or substantially all of 
an issuer’s assets to provide disclosure, 
in accordance with rules we 
promulgate, of any agreements or 
understandings that the soliciting 
person has with its named executive 
officers (or that it has with the named 
executive officers of the acquiring 
issuer) concerning compensation that is 
based on or otherwise relates to the 

192 Exchange Act Section 14A(e) provides that 
‘‘the Commission may, by rule or order, exempt an 
issuer or class of issuers from the requirement’’ 
under Sections 14A(a) or 14A(b). Section 14A(e) 
further provides that ‘‘in determining whether to 
make an exemption under this subsection, the 
Commission shall take into account, among other 
considerations, whether the requirements under 
[Section 14A(a) and 14A(b)] disproportionately 
burdens small issuers.’’ In adopting this exemption, 
the Commission considered whether the 
requirements of Section 14A(a) and (b) as applied 
to TARP recipients to conduct a shareholder 
advisory vote on the frequency of say-on-pay votes 
could disproportionately burden small issuers. As 
described further in Section II.E below, we have 
also considered whether the provision as a whole 
disproportionately burdens small issuers. We note, 
in addition, that to the extent a TARP recipient is 
a small issuer, it will be subject to the exemption. 

193 15 U.S.C. 78mm(a)(1). Exchange Act Section 
36(a)(1) provides that ‘‘the Commission, by rule, 
regulation, or order, may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class of persons, securities, or 
transactions, from any provision or provisions of 
this title or of any rule or regulation thereunder, to 
the extent that such exemption is necessary or 
appropriate in the public interest, and is consistent 
with the protection of investors.’’ 
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merger transaction. In addition, Section 
14A(b)(1) requires disclosure of any 
agreements or understandings that an 
acquiring issuer has with its named 
executive officers and that it has with 
the named executive officers of the 
target company in transactions in which 
the acquiring issuer is making a proxy 
or consent solicitation seeking 
shareholder approval of an acquisition, 
merger, consolidation or proposed sale 
or disposition of all or substantially all 
of an issuer’s assets. Section 14A(b)(1) 
of the Exchange Act requires the 
disclosure to be in a ‘‘clear and simple 
form in accordance with regulations to 
be promulgated by the Commission’’ and 
to include ‘‘the aggregate total of all such 
compensation that may (and the 
conditions upon which it may) be paid 
or become payable to or on behalf of 
such executive officer.’’ 194 

Under existing Commission rules, a 
target issuer soliciting shareholder 
approval of a merger is required to 
describe briefly any substantial interest, 
direct or indirect, by security holdings 
or otherwise, of any person who has 
been an executive officer or director 
since the beginning of the last fiscal year 
in any matter to be acted upon.195 In 
response to this requirement, target 
issuers often include disclosure in their 
proxy statements about compensation 
arrangements that may be payable to a 
target issuer’s executive officers and 
directors in connection with the 
transaction. In addition, under our 
existing rules, issuers are required to 
include in annual reports and annual 
meeting proxy statements detailed 
information in accordance with Item 
402(j) of Regulation S–K about 
payments that may be made to named 
executive officers upon termination of 
employment or in connection with a 
change in control.196 The Item 402(j) 
disclosure is provided based on year-
end information and various 
assumptions, and generally does not 
reflect any actual termination or 
termination event.197 

194 Exchange Act Section 14A(b)(1). 
195 Item 5 of Schedule 14A. 
196 See Item 402(j) of Regulation S–K [17 CFR 

229.402(j)], Item 8 of Schedule 14A, and Item 11 of 
Form 10–K. Item 402(j) disclosure is required in 
both Annual Reports on Form 10–K and in annual 
meeting proxy statements, though such disclosure 
is typically provided in annual meeting proxy 
statements and incorporated into the Form 10–K by 
reference pursuant to General Instruction G(3) of 
Form 10–K. References to ‘‘annual meeting proxy 
statements’’ in this context are meant to encompass 
both locations for the disclosure. 

197 See Instruction 1 to Item 402(j), which 
requires quantitative disclosure applying the 
assumptions that the triggering event took place on 
the last business day of the issuer’s last completed 
fiscal year, and the price per share of the issuer’s 
securities is the closing market price as of that date. 

2. Item 402(t) of Regulation S–K 

We proposed Item 402(t) of 
Regulation S–K to require disclosure of 
named executive officers’ golden 
parachute arrangements in both tabular 
and narrative formats. This disclosure 
will be required in merger proxies and 
other disclosure documents for similar 
transactions as described in Section 
II.D.3 below. After considering the 
comments on this proposal, we are 
adopting Item 402(t) as proposed, with 
some modifications. 

a. Proposed Amendments 

We proposed Item 402(t) of 
Regulation S–K to require disclosure of 
named executive officers’ golden 
parachute arrangements in both tabular 
and narrative formats. We based our 
proposals on Section 14A(b)(1)’s 
requirement that disclosure of the 
golden parachute compensation in any 
proxy or consent solicitation to approve 
an acquisition, merger, consolidation or 
proposed sale or disposition of all or 
substantially all assets be ‘‘in a clear and 
simple form in accordance with 
regulations to be promulgated by the 
Commission’’ and include ‘‘the aggregate 
total of all such compensation that may 
(and the conditions upon which it may) 
be paid or become payable to or on 
behalf of such executive officer.’’ 198 

Consistent with Section 14A(b)(1) of 
the Exchange Act, agreements or 
understandings between a target issuer 
conducting a solicitation and its named 
executive officers would be subject to 
disclosure under proposed Item 402(t). 
In addition, because golden parachute 
compensation arrangements also may 
involve agreements or understandings 
between the acquiring issuer and the 
named executive officers of the target 
issuer, we proposed that Item 402(t) 
require disclosure of this compensation 
in addition to the disclosure mandated 
by Section 14A(b)(1). Specifically, to 
cover the full scope of potential golden 
parachute compensation applicable to 
the transaction, we proposed that Item 
402(t) require disclosure of all golden 
parachute compensation relating to the 
merger among the target and acquiring 
issuers and the named executive officers 
of each.199 

Where a triggering event has actually occurred for 
a named executive officer who was no longer 
serving as a named executive officer of the issuer 
at the end of the last completed fiscal year, 
Instruction 4 to Item 402(j) requires Item 402(j) 
disclosure for that named executive officer only for 
that triggering event. 

198 Exchange Act Section 14A(b)(1). 
199 However, because any agreements between a 

soliciting target company’s named executive 
officers and the acquiring company are beyond the 
scope of the disclosure required by Section 

We did not propose to amend the 
requirements for golden parachutes 
disclosure in annual meeting proxy 
statements, although, under our 
proposal companies would be permitted 
to provide disclosure in annual meeting 
proxies in accordance with the new 
requirement.200 

b. Comments on the Proposed 
Amendments 

Comments on the proposal were 
generally favorable. We requested 
comment on a number of aspects of 
proposed Item 402(t), which we 
describe in more detail below. 

i. General Comments on the Proposed 
Item 402(t) Table 

We proposed that the Item 402(t) table 
would present quantitative disclosure of 
the individual elements of 
compensation that a named executive 
officer would receive that are based on 
or otherwise relate to the merger, 
acquisition, or similar transaction, and 
the total for each named executive 
officer. 

Many commentators agreed that Item 
402(t) as proposed would elicit 
disclosure of all elements of golden 
parachute compensation ‘‘in a clear and 
simple form’’ as required by Section 
14A(b)(1).201 In addition, some 
commentators suggested that Item 402(t) 
should be clarified to require disclosure 
of only compensation triggered by the 
subject transaction so that issuers are 
not required to disclose any golden 
parachute compensation that would not 
be triggered by the subject 
transaction.202 

ii. Comments on the Elements of 
Compensation and Presentation of the 
Proposed Item 402(t) Table 

As proposed, Item 402(t) would not 
have any de minimis exceptions for 
compensation below a certain dollar 
threshold and would not require 
disclosure of previously vested equity 
and pension benefits. Some 
commentators urged that Item 402(t) 
should have de minimis exceptions, like 
Item 402(j),203 because, in their view, 
the exclusion of such immaterial 
amounts would not be inconsistent with 
Section 14A(b)(1)’s requirement to 

14A(b)(1), we did not propose to subject such 
agreements to the Rule 14a–21(c) shareholder 
advisory vote required by Section 14A(b)(2) and 
Rule 14a–21(c). See discussion of Rule 14a–21(c) in 
Section II.D.4 below. 

200 See Sections II.D.2 and II.D.4 below. 
201 See, e.g., letters from Davis Polk, PGGM, and 

WorldatWork. 
202 See, e.g., letters from Davis Polk, Society of 

Corp. Sec., and Wachtell. 
203 See, e.g., letters from Compensia, Davis Polk, 

McGuireWoods, PM&P, and Sullivan. 
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disclose the total amount of golden 
parachute compensation.204 In addition, 
some commentators asserted that we 
should amend Item 402(j) rather than 
propose a new Item 402(t).205 

Most commentators agreed with the 
proposed approach to omit previously 
vested equity and pension benefits from 
the table,206 as including such amounts 
in the table could lead to confusion by 
overstating the total compensation.207 

Other commentators, however, 
recommended that such compensation 
be disclosed in the table 208 to make the 
compensation disclosure more 
comprehensive.209 

A number of commentators also 
requested various other changes to the 
proposed table. Some commentators 
argued that issuers should have more 
flexibility in drafting the table to fit 
their individual circumstances,210 or 
that issuers should be permitted to 
differentiate between cash severance 
compensation and cash amounts for 
outstanding awards that have been 
accelerated.211 With respect to 
employment agreements, most 
commentators supported our proposed 
approach to exclude disclosure of 
employment agreements from the Item 
402(t) table,212 though some 
commentators argued that such 
employment agreements should be 
quantified and included in the tabular 
disclosure to provide more 
comprehensive disclosure.213 A number 
of commentators supported the footnote 
identification of amounts of ‘‘single-
trigger’’ and ‘‘double-trigger’’ 214 

compensation elements,215 with some 

204 See letter from Compensia. 
205 See, e.g., letters from Business Roundtable and 

Meridian. 
206 See, e.g., letters from ABA, Center on Exec. 

Comp., Davis Polk, FSR, ICGN, NACD, Pfizer, 
PM&P, Protective Life, and WorldatWork. 

207 See letter from ABA. 
208 See, e.g., letters from Barnard, Glass Lewis, 

PGGM, and Senator Levin. 
209 See, e.g., letter from Glass Lewis. 
210 See letter from ABA. 
211 See letter from Towers Watson. 
212 See, e.g., letters from ABA, Center on Exec. 

Comp., Compensia, Davis Polk, Frederic Cook, FSR, 
Hermes, and PGGM. 

213 See, e.g., letters from Glass Lewis, NACD, and 
PIRC. 

214 A ‘‘double-trigger’’ arrangement requires that 
the executive’s employment be terminated without 
cause or that the executive resign for good reason 
within a limited period of time after the change-in-
control to trigger payment. A ‘‘single-trigger’’ 
arrangement does not require such a termination or 
resignation after the change-in-control to trigger 
payment. 

215 See, e.g., letters from CalPERS, CII, FSR, 
Hermes, ICGN, and PGGM. 

commentators recommending that the 
disclosure be included in the main text 
rather than in footnotes if an issuer 
believes it would be useful to the 
presentation.216 One commentator, 
however, indicated that identification of 
single-trigger and double-trigger 
elements should not be required as it 
believed this disclosure would not be 
useful to investors.217 

We also requested comment with 
respect to the appropriate measurement 
for issuer stock price for tabular 
disclosure in proxy statements for 
mergers or similar transactions. A 
number of commentators agreed with 
our proposed approach to calculate such 
amounts based on the issuer’s share 
price as of the latest practicable date,218 

though many other commentators 
suggested that the share price 
contemplated by the deal should be 
used, if available,219 with an alternative 
to use the average closing price over the 
first five business days following public 
announcement of the transaction.220 

One commentator expressed a concern 
that the share price as of the latest 
practicable date could lead to potential 
gaming of the price by issuers.221 

iii. Comments on Individuals Subject to 
Item 402(t) Disclosure 

Some commentators indicated that 
requiring disclosure under Item 402(t) of 
a broader group of individuals than is 
required by Exchange Act Section 
14A(b)(1) would be potentially 
confusing to investors 222 as such 
disclosure goes beyond the 
requirements of Section 14A and could 
lead to as many as three separate 
tables.223 Different commentators 
supported disclosure of the broader 
group of individuals 224 in order to 
provide the full picture of compensation 
being received in connection with the 
transaction.225 

Most commentators supported the 
proposal that issuers would not be 

216 See, e.g., letters from ABA and NACD. 
217 See letter from Protective Life. 
218 See, e.g., letters from ABA, Center on Exec. 

Comp., and ICGN. 
219 See, e.g., letters from Davis Polk, PM&P, and 

Sullivan. 
220 See letter from PGGM. 
221 See letter from PGGM. 
222 See, e.g., letters from Center on Exec. Comp., 

Davis Polk, FSR, NACD, Pfizer, PGGM, Protective 
Life, Towers Watson, Wachtell, Lipton, Rosen & 
Katz (‘‘Wachtell’’), and WorldatWork. 

223 See letter from Davis Polk. 
224 See, e.g., letters from CalPERS, ICGN, PIRC, 

and Senator Carl Levin (‘‘Senator Levin’’). 
225 See letter from PIRC. 

required to include Item 402(t) 
information with respect to individuals 
who would have been among the most 
highly compensated executive officers 
but for the fact that they were not 
serving as an executive officer at the end 
of the last completed fiscal year.226 One 
commentator, however, argued that 
issuers should be permitted to include 
disclosure of the compensation of such 
individuals to conform to the 
presentation of compensation in prior 
filings and that we should clarify that 
the named executive officers subject to 
Item 402(t) is determined in the same 
manner as under Item 5.02(e) of Form 
8–K.227 

iv. Comments on Item 402(t) Disclosure 
in Annual Meeting Proxy Statements 

In the Proposing Release, we did not 
propose requiring Item 402(t) disclosure 
in annual meeting proxy statements. 
Most commentators agreed that the 
proposed Item 402(t) narrative and 
tabular disclosure should not be 
required in annual meeting proxy 
statements 228 given the costs and 
burdens this would impose on 
issuers.229 However, other 
commentators recommended that such 
disclosure should be required in annual 
meeting proxy statements,230 noting that 
such information plays a key part in 
shareholder evaluation of an issuer’s 
compensation program.231 

c. Final Rule 

After considering comments, we are 
adopting Item 402(t) of Regulation S–K 
as proposed, with some modifications, 
to require disclosure of named executive 
officers’ golden parachute arrangements 
in both tabular and narrative formats. 

i. Item 402(t) Table and Narrative 
Requirements 

We are adopting the following new 
table, as proposed: 

226 See, e.g., letters from Davis Polk, ICGN, 
PGGM, and PM&P. 

227 See letter from ABA. 
228 See, e.g., letters from ABA, Center for Exec. 

Comp., Compensia, Davis Polk, Frederic Cook, FSR, 
Hermes Equity Ownership Services (‘‘Hermes’’), 
ICGN, McGuireWoods, PGGM, PM&P, and 
WorldatWork. 

229 See, e.g., letter from Frederic Cook. 
230 See, e.g., letters from AFSCME, Protective Life, 

and Public Citizen. 
231 See letter from AFSCME. 
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GOLDEN PARACHUTE COMPENSATION 

Name 

(a) 

Cash 
($) 

(b) 

Equity 
($) 

(c) 

Pension/ 
NQDC 

($) 

(d) 

Perquisites/ 
benefits 

($) 

(e) 

Tax reim
bursement 

($) 

(f) 

Other 
($) 

(g) 

Total 
($) 

(h) 

PEO .............................. 
PFO .............................. 
A ................................... 
B ................................... 
C ................................... 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

The table presents quantitative 
disclosure of the individual elements of 
compensation that an executive would 
receive that are based on or otherwise 
relate to the merger, acquisition, or 
similar transaction, and the total for 
each named executive officer.232 As 
proposed and adopted, elements that 
will be separately quantified and 
included in the total will be any cash 
severance payment (e.g., base salary, 
bonus, and pro-rata non-equity 
incentive plan 233 compensation 
payments) (column (b)); the dollar value 
of accelerated stock awards, in-the-
money option awards for which vesting 
would be accelerated, and payments in 
cancellation of stock and option awards 
(column (c)); pension and nonqualified 
deferred compensation benefit 
enhancements (column (d)); perquisites 
and other personal benefits and health 
and welfare benefits (column (e)); and 
tax reimbursements (e.g., Internal 
Revenue Code Section 280G tax gross-
ups) (column (f)). Consistent with the 
proposal, we are adopting an ‘‘Other’’ 
column of the table for any additional 
elements of compensation not 
specifically includable in the other 
columns of the table (column (g)). This 
column, like the columns for the other 
elements, will require footnote 
identification of each separate form of 
compensation reported. The final 
column in the table requires disclosure, 
for each named executive officer, of the 
aggregate total of all such compensation 
(column (h)).234 We are adopting the 
table as proposed, with a requirement 
for separate footnote identification of 
amounts attributable to ‘‘single-trigger’’ 
arrangements and amounts attributable 
to ‘‘double-trigger’’ arrangements, so that 
shareholders can readily discern these 
amounts. 

232 Item 402(t)(2) of Regulation S–K. 
233 As defined in Item 402(a)(6)(iii) of Regulation 

S–K. 
234 Exchange Act Section 14A(b)(1) requires 

disclosure of ‘‘the aggregate total of all such 
compensation that may (and the conditions upon 
which it may) be paid or become payable to or on 
behalf of such executive officer.’’ 

As proposed and adopted, the tabular 
disclosure required by Item 402(t) 
requires quantification with respect to 
any agreements or understandings, 
whether written or unwritten, between 
each named executive officer and the 
acquiring company or the target 
company, concerning any type of 
compensation, whether present, 
deferred or contingent, that is based on 
or otherwise relates to an acquisition, 
merger, consolidation, sale or other 
disposition of all or substantially all 
assets. The table will quantify cash 
severance, equity awards that are 
accelerated or cashed out, pension and 
nonqualified deferred compensation 
enhancements, perquisites, and tax 
reimbursements. In addition, the table 
requires disclosure and quantification of 
the value of any other compensation 
related to the transaction.235 

However, as adopted, Item 402(t) will 
require tabular and narrative disclosure 
in a proxy statement soliciting 
shareholder approval of a merger or 
similar transaction or a filing made with 
respect to a similar transaction only of 
compensation that is based on or 
otherwise relates to the subject 
transaction.236 We agree with 
commentators that it would not be 
useful to shareholders to require 
disclosure of amounts that would not be 
paid or payable in connection with the 
transaction subject to shareholder 
approval. 

To implement the statutory mandate 
to disclose the conditions upon which 
the compensation may be paid or 
become payable, as proposed and 
adopted, Item 402(t) 237 requires issuers 
to describe any material conditions or 

235 Consistent with our proposals, we have 
adopted Instruction 3 to Item 402(t)(2) to provide, 
like Instruction 1 to Item 402(j), that in the event 
uncertainties exist as to the provision of payments 
and benefits, or the amounts involved, the issuer is 
required to make a reasonable estimate applicable 
to the payment or benefit and disclose material 
assumptions underlying such estimate in its 
disclosure. Unlike Item 402(j), Item 402(t) does not 
permit the disclosure of an estimated range of 
payments. 

236 Instruction 1 to Item 402(t)(2). 
237 Item 402(t)(3) of Regulation S–K. 

obligations applicable to the receipt of 
payment, including but not limited to 
non-compete, non-solicitation, non-
disparagement or confidentiality 
agreements, their duration, and 
provisions regarding waiver or 
breach.238 We are also adopting a 
requirement, as proposed, to provide a 
description of the specific 
circumstances that would trigger 
payment,239 whether the payments 
would or could be lump sum, or annual, 
and their duration, and by whom the 
payments would be provided,240 and 
any material factors regarding each 
agreement.241 These narrative items are 
modeled on the narrative disclosure 
required with respect to termination and 
change-in-control agreements.242 

ii. Elements of Compensation and 
Presentation of Item 402(t) Table 

In response to commentators’ requests 
for greater flexibility to facilitate clear 
presentation, we note that under our 
final rule issuers are permitted to add 
additional named executive officers, 
and additional columns or rows to the 
tabular disclosure, such as to disclose 
cash severance separately from other 
cash compensation or to distinguish 
‘‘single-trigger’’ and ‘‘double-trigger’’ 
arrangements, so long as such disclosure 
is not misleading. 

As noted in the Proposing Release,243 

we considered whether making the 
disclosure requirements in Item 402(j) 
applicable to transactions enumerated 
in Section 14A(b)(1), rather than 
adopting a new disclosure item for 
purposes of Section 14A(b)(1), would be 
an appropriate approach to satisfy the 
requirements of the Act. However, 
certain elements required by Section 

238 Item 402(t)(3)(iii) of Regulation S–K. 
239 Item 402(t)(3)(i) of Regulation S–K. 
240 Item 402(t)(3)(ii) of Regulation S–K. 
241 Item 402(t)(3) of Regulation S–K. Such 

material factors would include, for example, 
provisions regarding modifications of outstanding 
options to extend the vesting period or the post-
termination exercise period, or to lower the exercise 
price. 

242 Item 402(j) of Regulation S–K. 
243 See Section II.D.2 of the Proposing Release. 
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14A(b)(1) are not included in Item 
402(j). Specifically, Item 402(j) does not 
require disclosure about arrangements 
that do not discriminate in scope, terms 
or operation in favor of executive 
officers and that are available generally 
to all salaried employees,244 permits 
exclusion of de minimis perquisites and 
other personal benefits,245 and does not 
require presentation of an aggregate total 
of all compensation that is based on or 
otherwise relates to a transaction.246 

Despite the views of some 
commentators, we continue to believe 
that Item 402(t) should not permit 
exclusion of de minimis perquisites and 
other personal benefits because 
exclusion of these amounts would be 
inconsistent with Section 14A(b)(1), 
which requires disclosure of ‘‘the 
aggregate total of all such compensation 
that may [* * *] be paid or become 
payable [* * *].’’ Moreover, we 
continue to believe that the Section 
14A(b)(1) requirement to disclose the 
information ‘‘in a clear and simple form’’ 
is best satisfied through the use of 
tabular disclosure, which Item 402(j) 
does not require. 

Item 402(t), like Item 402(j),247 does 
not require separate disclosure or 
quantification with respect to 
compensation disclosed in the Pension 
Benefits Table and Nonqualified 
Deferred Compensation Table. Item 
402(t), as proposed and adopted, also 
does not require disclosure or 
quantification of previously vested 
equity awards because these award 
amounts are vested without regard to 
the transaction. We agree with the views 
expressed by some commentators that 
previously vested equity awards are not 
compensation ‘‘that is based on or 
otherwise relates to’’ the transaction. 
Similarly, after reviewing the 
comments, we continue to believe that 
we should not require tabular disclosure 
and quantification of compensation 
from bona fide post-transaction 
employment agreements to be entered 
into in connection with the merger or 
acquisition transaction. We agree with 
the views expressed by many 

244 Instruction 5 to Item 402(j). 
245 See Instruction 2 to Item 402(j), which permits 

exclusion of perquisites and other personal benefits 
or property if the aggregate amount of such 
compensation will be less than $10,000. 

246 As proposed, we are adopting conforming 
changes to Item 402(a)(6)(ii) [17 CFR 
229.402(a)(6)(ii)] and Item 402(m)(5)(ii) [17 CFR 
229.402(m)(5)(ii)] of Regulation S–K to clarify that 
information regarding group life, health, 
hospitalization, or medical reimbursement plans 
that do not discriminate in scope, terms or 
operation, in favor of executive officers or directors 
of the company and that are generally available to 
all salaried employees must be included in 
disclosure pursuant to proposed Item 402(t). 

247 See Instruction 3 to Item 402(j). 

commentators that future employment 
arrangements are not compensation 
‘‘that is based on or otherwise relates to’’ 
the transaction.248 

Under the final rule, where Item 
402(t) disclosure is included in an 
annual meeting proxy statement,249 the 
price per share amount will be 
calculated based on the closing market 
price per share of the issuer’s securities 
on the last business day of the issuer’s 
last completed fiscal year, as 
proposed,250 consistent with 
quantification standards used in Item 
402(j). However, in response to 
comments, we have modified how the 
issuer stock price will be measured for 
calculating dollar amounts for the 
tabular disclosure required by Item 
402(t) in connection with a transactional 
filing. In a proxy statement soliciting 
shareholder approval of a merger or 
similar transaction or a filing made with 
respect to a similar transaction, Item 
402(t)’s tabular quantification of dollar 
amounts based on issuer stock price will 
be based on the consideration per share, 
if such value is a fixed dollar amount, 
or otherwise on the average closing 
price per share over the first five 
business days following the first public 
announcement of the transaction.251 

iii. Individuals Subject to Item 402(t) 
Disclosure 

We continue to believe that Item 
402(t) disclosure should cover a broader 
group of individuals than is required by 
Section 14A(b). Because compensation 
arrangements may involve agreements 
or understandings between the 
acquiring issuer and the named 
executive officers of the target issuer, 
Item 402(t), as proposed and adopted, 
requires disclosure of the full scope of 
golden parachute compensation 
applicable to the transaction. We agree 
with commentators and continue to 
believe that shareholders may find 
disclosure about these arrangements 
that are not otherwise required to be 
disclosed by Section 14A(b) informative 
to their voting decisions. 

As both proposed and adopted, we 
have included an instruction providing 
that Item 402(t) disclosure need not be 
provided for persons who are named 

248 Information regarding such future 
employment agreements is subject to disclosure 
pursuant to Item 5(a) and Item 5(b)(xii) of Schedule 
14A to the extent that such agreements constitute 
a ‘‘substantial interest’’ in the matter to be acted 
upon. 

249 A company may choose to include the 
disclosure in the annual meeting proxy statement 
in order for the Section 14A(a)(1) shareholder vote 
to satisfy the exception from the merger proxy 
separate vote. See Section II.D.4 below. 

250 Instruction 2 to Item 402(t)(2). 
251 Instruction 1 to Item 402(t)(2). 

executive officers because they would 
have been among the most highly 
compensated executive officers but for 
the fact that they were not serving as an 
executive officer at the end of the last 
completed fiscal year.252 However, in 
response to comments, we are clarifying 
that where Item 402(t) disclosure is 
provided in a proxy statement soliciting 
shareholder approval of a merger or 
similar transaction or a filing made with 
respect to a similar transaction, this 
instruction will be applied with respect 
to the named executive officers for 
whom disclosure was required in the 
issuer’s most recent filing requiring 
Summary Compensation Table 
disclosure.253 

iv. Item 402(t) Disclosure in Annual 
Meeting Proxy Statements 

We are not requiring Item 402(t) 
disclosure in annual meeting proxy 
statements. We agree with the views 
expressed by most commentators that 
the proposed Item 402(t) narrative and 
tabular disclosure should not be 
required in annual meeting proxy 
statements given the costs and burdens 
this would impose on issuers. We 
believe that the requirements of Item 
402(j) provide sufficient information to 
shareholders in that context, and note 
that issuers may also include disclosure 
pursuant to Item 402(t) voluntarily if 
they believe it would permit 
shareholders to gain a better 
understanding of their compensation 
programs. 

An issuer seeking to satisfy the 
exception from the separate merger 
proxy shareholder vote under Section 
14A(b)(2) and Rule 14a–21(c) by 
including Item 402(t) disclosure in an 
annual meeting proxy statement 
soliciting the shareholder vote required 
by Section 14A(a)(1) and Rule 14a– 
21(a) 254 will be able to satisfy Item 
402(j) disclosure requirements with 
respect to a change-in-control of the 
issuer by providing the disclosure 
required by Item 402(t).255 The issuer 

252 Instruction 1 to Item 402(t), which requires 
Item 402(t) disclosure for individuals covered by 
Items 402(a)(3)(i), (ii) and (iii), and for smaller 
reporting companies, the individuals covered by 
Items 402(m)(2)(i) and (ii). Item 402(t) disclosure 
will not be required for individuals for whom Item 
402(t) disclosure otherwise is required by Item 
402(a)(3)(iv), and for smaller reporting companies, 
by Item 402(m)(2)(iii). 

253 Instruction 1 to Item 402(t)(2) and Instruction 
2 to Item 1011(b). This is similar to the approach 
used in Instruction 4 to Item 5.02 of Form 8–K. 

254 This exception and the comments we received 
on the exception are discussed in Section II.D.4 
below. 

255 We note also that one example of material 
information to be addressed in CD&A is the basis 
for selecting particular termination or change-in-

Continued 
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must still include in an annual meeting 
proxy statement disclosure in 
accordance with Item 402(j) about 
payments that may be made to named 
executive officers upon termination of 
employment. 

3. Amendments to Schedule 14A, 
Schedule 14C, Schedule 14D–9, 
Schedule 13E–3, Schedule TO, and Item 
1011 of Regulation M–A 

We proposed amendments to require 
that the disclosure set forth in Item 
402(t) of Regulation S–K be included in 
merger proxies as well as filings for 
other transactions not referenced in the 
Act. After considering the comments 
received, we are adopting the 
amendments to Schedule 14A, Schedule 
14C, Schedule 14D–9, Schedule 13E–3, 
and Item 1011 of Regulation M–A as 
proposed with slight modifications to 
Item 1011 of Regulation M–A. We are 
also adopting an amendment to 
Schedule TO to clarify that the Item 
402(t) disclosure is not required in 
third-party bidders’ tender offer 
statements, so long as the transactions 
are not also Rule 13e–3 going-private 
transactions. 

a. Proposed Amendments 
We proposed amendments to Items 

5(a) and (b) of Schedule 14A under the 
Exchange Act, as well as conforming 
changes to Item 3 of Schedule 14C, Item 
1011(b) of Regulation M–A, Item 15 of 
Schedule 13E–3 and Item 8 of Schedule 
14D–9. These proposals were intended 
to implement the disclosure 
requirements in Section 14A(b)(1) as 
well as to extend the new disclosure 
requirements to similar transactions by 
requiring that the disclosure set forth in 
Item 402(t) of Regulation S–K be 
included in any proxy or consent 
solicitation material seeking shareholder 
approval of an acquisition, merger, 
consolidation, or proposed sale or other 
distribution of all or substantially all the 
assets of the issuer. Our proposals 
would require such disclosure not only 
in a proxy or consent solicitation 
relating to such a transaction, as 
required by the Act, but also in the 
following: 

• Information statements filed 
pursuant to Regulation 14C;

• Proxy or consent solicitations that 
do not contain merger proposals but 
require disclosure of information under 
Item 14 of Schedule 14A pursuant to 
Note A of Schedule 14A; 

• Registration statements on Forms 
S–4 and F–4 containing disclosure 

control events as triggering payment (e.g., the 
rationale for providing a single trigger for payment 
in the event of a change-in-control). See Item 
402(b)(2)(xi) of Regulation S–K. 

relating to mergers and similar 
transactions; 

• Going private transactions on 
Schedule 13E–3; and 

• Third-party tender offers on 
Schedule TO and Schedule 14D–9 
solicitation/recommendation 
statements. 

We also proposed amendments to 
Item 1011(b) of Regulation M–A that 
would require the bidder 256 in a third-
party tender offer to provide 
information in its Schedule TO about a 
target’s golden parachute arrangements 
only to the extent the bidder has made 
a reasonable inquiry about the golden 
parachute arrangements and has 
knowledge of such arrangements. In 
addition, we proposed exceptions to 
both the disclosure requirement under 
Item 1011(b) for both bidders and targets 
in third-party tender offers and filing 
persons in Rule 13e–3 going-private 
transactions where the target or subject 
company is a foreign private issuer, and 
to the disclosure obligation under Item 
402(t) with respect to agreements and 
understandings with senior 
management of foreign private issuers 
where the target or acquirer is a foreign 
private issuer. 

b. Comments on the Proposed 
Amendments 

Comments on the proposal were 
generally favorable. A number of 
commentators expressed support for our 
proposed approach to require disclosure 
of golden parachute arrangements in 
connection with other transaction not 
specifically referenced in the Act.257 

One commentator objected that the 
proposal goes beyond the scope of the 
statute by requiring disclosure of golden 
parachute compensation in connection 
with tender and exchange offers.258 One 
commentator also questioned whether 
such disclosure should be required in 
third-party tender offers, given the 
difficulty bidders may face in obtaining 
accurate information regarding a target 
company’s golden parachute 
arrangements.259 Commentators also 
supported excluding foreign private 
issuers from Item 402(t) disclosure 
requirements for bidders and target 
companies in third-party tender offers 
and filing persons in Rule 13e–3 going-
private transactions.260 

c. Final Rule 
After considering the comments, we 

are adopting the amendments to 

256 ‘‘Bidder’’ is defined in Rule 14d–1(g)(2) [17 
CFR 240.14d–1(g)(2)]. 

257 See, e.g., letters from ICGN and PGGM. 
258 See letter from Wachtell. 
259 See letter from ABA. 
260 See, e.g., letters from ABA, ICGN, and PGGM. 

Schedule 14A, Schedule 14C, Schedule 
14D–9, Schedule 13E–3, and Item 1011 
of Regulation M–A as proposed, with 
slight modifications to Item 1011 of 
Regulation M–A. We are also adopting 
an amendment to Schedule TO to 
provide that bidders in third-party 
tender offers are not required to provide 
the disclosure required by Item 1011(b) 
of Regulation M–A. 

Issuers could structure transactions in 
a manner that avoids implicating 
Section 14(a) of the Exchange Act (e.g., 
tender offers and certain Rule 13e–3 
going-private transactions), while still 
effectively seeking the consent of 
shareholders with respect to their 
investment decision (e.g., whether or 
not to tender their shares or approve a 
going-private transaction, in instances 
where such going-private transactions 
are not subject to Regulation 14A). For 
these reasons, we continue to believe 
that requiring Item 402(t) disclosure in 
all such transactions furthers the 
purposes of Section 14A(b) of the 
Exchange Act and would minimize the 
regulatory disparity that might 
otherwise result from treating such 
transactions differently. Thus, we are 
adopting amendments that would 
require the Item 402(t) disclosure in 
various transactions, whether a merger, 
acquisition, a Rule 13e–3 going-private 
transaction or a tender offer.261 

In addition, we note that acquiring 
companies may solicit proxies to 
approve the issuance of shares or a 
reverse stock split in order to conduct 
a merger transaction, and that such 
proxy statements are required to include 
disclosure of information required 
under Item 14 of Schedule 14A 
pursuant to Note A of Schedule 14A. 
Thus, we are also adopting amendments 
that would require the Item 402(t) 
disclosure in those proxy statements 
that are required to include disclosure 
of information required under Item 14 of 
Schedule 14A pursuant to Note A of 
Schedule 14A.262 The shareholder 
advisory vote required by Section 
14A(b)(2), however, will not be 
extended to transactions beyond those 
specified in that section. 

We have revised the final rule in 
response to comments to provide that 

261 As adopted, companies filing solicitation/ 
recommendation statements on Schedule 14D–9 in 
connection with third-party tender offers will be 
obligated to provide this additional disclosure. See 
Item 8 of Schedule 14D–9. However, as explained 
below, bidders filing offer statements on Schedule 
TO will not have a similar obligation. See Item 11 
of Schedule TO. 

262 See Item 5(a)(5) and Item 5(b)(3) of Schedule 
14A, which will require acquiring companies to 
include the Item 402(t) disclosure with respect to 
each named executive officer of both the acquiring 
issuer and the target issuer. 
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bidders in third-party tender offers will 
not be required to comply with Item 
1011(b), which calls for Item 402(t) 
disclosure. We are persuaded that 
bidders may face difficulties in 
obtaining the information necessary to 
provide such disclosure 263 and that it is 
not necessary to require a bidder to 
provide this information since the target 
companies will be required to provide 
the Item 402(t) golden parachute 
compensation disclosure in Schedule 
14D–9 filed by the tenth business day 
from the date the tender offers are first 
published, sent or given to security 
holders.264 We believe this revision to 
the proposal will alleviate a potential 
burden that bidders in third-party 
tender offers may encounter while still 
accomplishing our goal of minimizing 
the regulatory disparity that might 
otherwise result from treating third-
party tender offers differently than other 
transactions described in this section by 
retaining the disclosure requirement in 
Schedule 14D–9. However, we did not 
adopt a similar revision to the proposed 
changes to Schedule 13E–3; therefore, 
the disclosure of golden parachute 
arrangements will be required in third-
party tender offers that are also Rule 
13e–3 going-private transactions.265 In 
light of the revision to the proposal, we 
are not adopting the instruction to Item 
1011(b) of Regulation M–A that would 
have allowed bidders to provide the 
disclosure only to the extent the 
information was known after making a 
reasonable inquiry. Therefore, Item 
1011(b), as adopted, does not include 
the proposed instruction. 

In addition, we are adopting as 
proposed an exception to the disclosure 
requirement under Item 1011(b) for 
targets in third-party tender offers and 
filing persons in Rule 13e–3 going-
private transactions where the target or 
subject company is a foreign private 
issuer. Consistent with the proposal, we 
are also adopting an exception to the 
disclosure obligation under Item 402(t) 
with respect to agreements and 
understandings with senior 
management of foreign private issuers 
where the target or acquirer is a foreign 
private issuer.266 We agree with 
commentators and believe such 
accommodations are appropriate in light 
of our long-standing accommodation to 

263 See letter from ABA. 
264 We are adopting an amendment to Schedule 

TO to avoid imposing on bidders the obligation to 
provide such disclosure. See Item 11 of Schedule 
TO. 

265 See Item 15 of Schedule 13E–3. 
266 Instruction 2 to Item 402(t). 

foreign private issuers regarding 
compensation disclosure.267 

4. Rule 14a–21(c) 

Section 14A(b)(2) generally requires a 
separate shareholder advisory vote on 
golden parachute compensation 
arrangements required to be disclosed 
under Section 14A(b)(1) in connection 
with mergers and similar transactions. A 
separate shareholder advisory vote 
would not be required on golden 
parachute compensation if disclosure of 
that compensation had been included in 
the executive compensation disclosure 
that was subject to a prior advisory vote 
of shareholders under Section 14A(a)(1) 
of the Exchange Act. 

We proposed Rule 14a–21(c) to 
implement these requirements. We are 
adopting this rule substantially as 
proposed with some minor changes in 
response to comments. 

a. Proposed Rule 

Proposed Rule 14a–21(c) would 
require issuers to conduct a separate 
shareholder advisory vote in proxy 
statements for meetings at which 
shareholders are asked to approve an 
acquisition, merger, consolidation, or 
proposed sale or other disposition of all 
or substantially all assets, consistent 
with Section 14A(b)(2). This 
shareholder advisory vote would be 
required only with respect to the golden 
parachute agreements or understandings 
required to be disclosed by Section 
14A(b)(1), as disclosed pursuant to 
proposed Item 402(t) of Regulation S–K. 
We proposed Rule 14a–21(c) to require 
a shareholder advisory vote only on the 
golden parachute compensation 
agreements or understandings for which 
Section 14A(b)(1) requires disclosure 
and Section 14A(b)(2) requires a 
shareholder vote. Consistent with 
Section 14A(b)(2), as proposed, issuers 
would not be required to include in the 
merger proxy a separate shareholder 
vote on golden parachute compensation 
disclosed in accordance with Item 402(t) 
of Regulation S–K if Item 402(t) 
disclosure of that compensation had 
been included in the executive 
compensation disclosure that was 
subject to a prior vote of shareholders 
under Section 14A(a)(1) of the Exchange 
Act and Rule 14a–21(a). 

b. Comments on the Proposed 
Amendments 

Comments on the proposal were 
generally positive. As noted above, 
some commentators indicated that 

267 See, e.g., Item 402(a)(1) of Regulation S–K, and 
Items 6.B and 6.E.2 of Form 20–F [17 CFR 
249.220f]. 

requiring disclosure under Item 402(t) of 
a broader group of individuals than 
would be covered by the Rule 14a–21(c) 
shareholder advisory vote would be 
potentially confusing to investors 268 as 
such disclosure goes beyond the 
requirements of Section 14A and could 
lead to as many as three separate 
tables.269 

Most commentators agreed with our 
proposed approach that if golden 
parachute arrangements were modified 
or amended subsequent to being subject 
to the annual shareholder vote under 
Rule 14a–21(a), a separate shareholder 
vote in the merger proxy should be 
required to cover only the changes to 
such arrangements,270 given that full 
disclosure of the full set of arrangements 
will also be provided.271 Some 
commentators, however, believed that 
in this circumstance the subsequent 
vote should cover the entire set of 
golden parachute arrangements, not just 
the changes, so that shareholders have 
the opportunity to vote on the full 
complement of compensation that 
would be payable.272 

In addition, some commentators 
recommended that certain changes to 
golden parachute arrangements that 
were altered or amended subsequent to 
being subject to the shareholder 
advisory vote under Rule 14a–21(a) 
should be exempt from a separate 
shareholder advisory vote in a merger 
proxy. In their view, there should be an 
exemption for certain routine, non-
substantive changes, such as where the 
same compensation arrangements apply 
to new named executive officers who 
were not included in the prior 
disclosure that was subject to the 
shareholder vote,273 subsequent grants 
in the ordinary course of additional 
awards subject to the same acceleration 
terms that applied to awards covered by 
a previous vote,274 routine changes in 
salary subsequent to the prior vote,275 

and changes that result in a reduction in 
compensation value.276 Other 

268 See, e.g., letters from Center on Exec. Comp., 
Davis Polk, FSR, NACD, Pfizer, PGGM, Protective 
Life, Towers Watson, Wachtell, Lipton, Rosen & 
Katz (‘‘Wachtell’’), and WorldatWork. 

269 See letter from Davis Polk. 
270 See, e.g., letters from ABA, Frederic Cook, 

McGuireWoods, NACD, PGGM, Protective Life, and 
WorldatWork. 

271 See, e.g., letter from ABA. 
272 See, e.g., letter from CII. 
273 See, e.g., letters from McGuireWoods, PM&P, 

Protective Life, Steve Quinlivan (‘‘Quinlivan’’), and 
Sullivan. 

274 See, e.g., letters from Business Roundtable, 
Compensia, FSR, McGuireWoods, PM&P, Protective 
Life, Sullivan, and Wachtell. 

275 See letter from McGuireWoods. 
276 See, e.g., letters from Frederic Cook, Meridian, 

and Protective Life. 
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commentators stated that there should 
be no exceptions and that a new golden 
parachute vote should be required if 
there have been any changes since the 
arrangements were subject to the Rule 
14a–21(a) shareholder advisory vote.277 

c. Final Rule 
After considering the comments, we 

are adopting Rule 14a–21(c) as 
proposed, with some modifications. 
Consistent with the proposal, our rule 
does not require issuers to use any 
specific language or form of resolution 
to be voted on by shareholders. In 
addition, we note that, as provided in 
Section 14A(c), this shareholder vote 
will not be binding on the issuer or its 
board of directors. 

i. Scope of Rule 14a–21(c) Shareholder 
Advisory Vote 

Under Rule 14a–21(c), issuers will be 
required to provide a separate 
shareholder advisory vote in proxy 
statements for meetings at which 
shareholders are asked to approve an 
acquisition, merger, consolidation, or 
proposed sale or other disposition of all 
or substantially all assets, consistent 
with Section 14A(b)(2). However, 
issuers are not required to provide a 
separate shareholder advisory vote in 
proxy statements for meetings at which 
shareholders are asked to approve other 
proposals, such as an increase in 
authorized shares or a reverse stock 
split, which may be necessary for the 
issuer to effectuate a transaction. A vote 
under Rule 14a–21(c) is required only if 
the shareholders are voting to approve 
the transaction and the transaction and 
golden parachute arrangements come 
within those covered by Section 14A(b). 
Consistent with the proposal, this 
advisory vote will be required only with 
respect to the golden parachute 
agreements or understandings required 
to be disclosed by Section 14A(b)(1), as 
disclosed pursuant to proposed Item 
402(t) of Regulation S–K. 

Section 14A(b)(1) requires disclosure 
of any agreements or understandings 
between the soliciting person and any 
named executive officer of the issuer or 
any named executive officers of the 
acquiring issuer, if the soliciting person 
is not the acquiring issuer. When a 
target issuer conducts a proxy or 
consent solicitation to approve a merger 
or similar transaction, golden parachute 
compensation agreements or 
understandings between the acquiring 
issuer and the named executive officers 
of the target issuer are not within the 
scope of disclosure required by Section 
14A(b)(1), and thus a shareholder vote 

277 See, e.g., letters from Glass Lewis and PGGM. 

to approve arrangements between the 
soliciting target issuer’s named 
executive officers and the acquiring 
issuer is not required by Exchange Act 
Section 14A(b)(2). Consequently, 
consistent with the proposal, Rule 14a– 
21(c) as adopted requires a shareholder 
advisory vote only on the golden 
parachute compensation agreements or 
understandings for which Section 
14A(b)(1) requires disclosure and 
Section 14A(b)(2) requires a shareholder 
vote. As described in Section II.D.2.c.iii 
above, however, disclosure of all golden 
parachute arrangements will be 
required, even though a vote on the 
arrangements will not be required. 

ii. Exceptions to Rule 14a–21(c) 
Shareholder Advisory Vote 

Consistent with Section 14A(b)(2) and 
our proposal, issuers will not be 
required to include in the merger proxy 
a separate shareholder vote on the 
golden parachute compensation 
disclosed under Item 402(t) of 
Regulation S–K if Item 402(t) disclosure 
of that compensation had been included 
in the executive compensation 
disclosure that was subject to a prior 
vote of shareholders under Section 
14A(a)(1) of the Exchange Act and Rule 
14a–21(a). In this regard, we note that 
Section 14A(b)(2) requires only that the 
golden parachute arrangements have 
been subject to a prior shareholder vote 
under Section 14A(a)(1); such 
arrangements need not have been 
approved by shareholders. 

For issuers to take advantage of this 
exception, however, the executive 
compensation disclosure subject to the 
prior shareholder vote must have 
included Item 402(t) disclosure of the 
same golden parachute arrangements. 
Even if the annual meeting proxy 
statement provided some disclosure 
with respect to golden parachute 
arrangements,278 the annual meeting 
proxy statement must include the 
disclosure required by Item 402(t) in 
order for the annual meeting 
shareholder vote under Section 
14A(a)(1) and Rule 14a–21(a) to satisfy 
the exception from the merger proxy 
separate shareholder vote under Section 
14A(b)(2) and Rule 14a–21(c). 
Consequently, we would expect that 
some issuers may voluntarily include 
Item 402(t) disclosure with their other 
executive compensation disclosure in 
annual meeting proxy statements 
soliciting the shareholder vote required 
by Section 14A(a)(1) and Rule 14a–21(a) 

278 See CD&A and Item 402(j) of Regulation S–K, 
and for smaller reporting companies see Item 
402(q)(2) of Regulation S–K for the disclosure 
requirements applicable to annual meeting proxy 
statements. 

so that this exception would be 
available to the issuer for a potential 
subsequent merger or acquisition 
transaction. We also expect that some 
issuers may choose to include the new 
disclosure for other reasons, such as 
investor interest in the information. 

The exception will be available only 
to the extent the same golden parachute 
arrangements previously subject to an 
annual meeting shareholder vote remain 
in effect, and the terms of those 
arrangements have not been modified 
subsequent to the Section 14A(a)(1) 
shareholder vote. As proposed and 
adopted, if the disclosure pursuant to 
Item 402(t) has been updated to change 
only the value of the items in the 
Golden Parachute Compensation Table 
to reflect price movements in the 
issuer’s securities, no new shareholder 
advisory vote under Section 14A(b)(1) 
will be required. New golden parachute 
arrangements, and any revisions to 
golden parachute arrangements that 
were subject to a prior Section 14A(a)(1) 
shareholder vote will be subject to the 
separate merger proxy shareholder vote 
requirement of Section 14A(b)(2) and 
Rule 14a–21(c).279 

Additionally, we agree with certain 
commentators 280 that changes that 
result only in a reduction in value of the 
total compensation payable should not 
require a new shareholder vote. If the 
shareholders have had an opportunity to 
vote on a more highly valued 
compensation package, then we do not 
believe issuers should be required to 
provide a separate vote on a change that 
results only in a compensation package 
that has been reduced in value. 

We believe that the other examples of 
changes cited by commentators, 
including changes in compensation 
because of a new named executive 
officer, additional grants of equity 
compensation in the ordinary course, 
and increases in salary, are significant 
changes to the golden parachute 
compensation disclosure and, consistent 
with Section 14A(b)(2), should be 
subject to a shareholder vote. Because a 
shareholder vote would already have 
been obtained on portions of the 
arrangements, however, only the new 
arrangements and revised terms of the 
arrangements previously subject to a 
Section 14A(a)(1) shareholder vote will 
be subject to the merger proxy separate 

279 For example, we would view any change that 
would result in an IRC Section 280G tax gross-up 
becoming payable as a change in terms triggering 
such a separate vote, even if such tax gross-up 
becomes payable only because of an increase in the 
issuer’s share price. 

280 See, e.g., letters from Frederic Cook, Meridian, 
and Protective Life. 
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shareholder vote under Section 
14A(b)(2) and Rule 14a–21(c). 

Consistent with the proposal, issuers 
providing for a shareholder vote on new 
arrangements or revised terms will need 
to provide two separate tables under 
Item 402(t) of Regulation S–K in merger 
proxy statements.281 One table will 
disclose all golden parachute 
compensation, including both 
arrangements and amounts previously 
disclosed and subject to a say-on-pay 
vote under Section 14A(a)(1) and Rule 
14a–21(a) and the new arrangements or 
revised terms. The second table will 
disclose only the new arrangements or 
revised terms subject to the vote, so that 
shareholders can clearly see what is 
subject to the shareholder vote under 
Section 14A(b)(2) and Rule 14a–21(c). 
Similarly, in cases where Item 402(t) 
requires disclosure of arrangements 
between an acquiring company and the 
named executive officers of the 
soliciting target company, issuers will 
need to clarify whether these 
agreements are included in the 
shareholder advisory vote by providing 
a separate table of all agreements and 
understandings subject to the 
shareholder advisory vote required by 
Section 14A(b)(2) and Rule 14a–21(c), if 
different from the full scope of golden 
parachute compensation subject to Item 
402(t) disclosure.282 

E. Treatment of Smaller Reporting 
Companies 

Section 951 of the Act establishes a 
new Section 14A(e) of the Exchange 
Act, which provides that we may, by 
rule or order, exempt an issuer or class 
of issuers from the requirements of 
Section 14A(a) and (b). In determining 
whether to make an exemption under 
this subsection, we are directed to take 
into account, among other 
considerations, whether the 
requirements of Sections 14A(a) and 
14A(b) disproportionately burden small 
issuers. 

In the Proposing Release, we did not 
propose to exempt small issuers or 
smaller reporting companies 283 from 
the requirements of Sections 14A(a) and 
14A(b). Comments on this issue were 
mixed. Many commentators agreed that 
the requirements of Section 14A should 
be applied to all issuers and that there 
should be no exemptions for smaller 

281 See Instruction 6 to Item 402(t)(2) of 
Regulation S–K. 

282 Instruction 7 to Item 402(t)(2). As discussed 
above, such agreements are not required to be 
subject to the Rule 14a–21(c) shareholder advisory 
vote, but issuers may voluntarily subject them to 
such a vote. 

283 ‘‘Smaller reporting company’’ is defined in 
Rule 12b–2 under the Exchange Act. 

reporting companies,284 while a number 
of other commentators asserted that 
smaller reporting companies should be 
exempt from the requirements of 
Exchange Act Section 14A and our 
proposed rules.285 Among those 
opposed to applying the requirements to 
smaller reporting companies, in 
addition to stating that these 
requirements would be a burden to 
smaller reporting companies,286 some 
commentators asserted that smaller 
reporting companies may feel 
compelled to include additional 
disclosure beyond the scaled 
requirements otherwise applicable to 
smaller reporting companies, including 
a CD&A, because of such votes,287 

which would impose significant 
burdens on these issuers. One 
commentator urged that, if we do not 
exempt smaller reporting companies, we 
should at least delay implementation of 
the proposed rules for smaller reporting 
companies so that smaller companies 
would have the opportunity to observe 
how larger companies conduct the vote 
and respond to the disclosure 
requirements.288 

After reviewing and considering these 
comments, we are adopting a temporary 
exemption for smaller reporting 
companies so that these issuers will not 
be required to conduct either a 
shareholder advisory vote on executive 
compensation or a shareholder advisory 
vote on the frequency of say-on-pay 
votes until the first annual or other 
meeting of shareholders occurring on or 
after January 21, 2013.289 We do not 
believe that smaller reporting 
companies should be permanently 
exempt from the say-on-pay vote, 
frequency of say-on-pay votes and 
golden parachute disclosure and vote 
because we believe investors have the 
same interest in voting on the 
compensation of smaller reporting 
companies and in clear and simple 
disclosure of golden parachute 
compensation in connection with 
mergers and similar transactions as they 
have for other issuers. However, after 
reviewing comments on the potential 

284 See, e.g., letters from AFSCME, Boston 
Common, CalPERS, Calvert, CII, First Affirmative, 
Glass Lewis, ICGN, Merkl, PGGM, Public Citizen, 
RAILPEN & USS, SBA of Florida, Senator Levin, 
Social Investment, and Walden. 

285 See, e.g., letters from American Bankers 
Association (‘‘Am. Bankers’’), Independent 
Community Bankers of America (‘‘ICBA’’), NACD, 
Society of Corp. Sec., and Virginia Bankers 
Association (‘‘VBA’’). 

286 See, e.g., letters from ABA, Am. Bankers, and 
VBA. 

287 See, e.g., letters from ABA and Society of 
Corp. Sec. 

288 See letter from ABA. 
289 Rules 14a–21(a) and (b). 

burdens on smaller reporting 
companies, we believe it is appropriate 
to provide additional time before 
smaller reporting companies are 
required to conduct the shareholder 
advisory votes on executive 
compensation and the frequency of say-
on-pay votes. 

We believe that a delayed effective 
date for the say-on-pay and frequency 
votes for smaller reporting companies 
should allow those companies to 
observe how the rules operate for other 
companies and should allow them to 
better prepare for implementation of the 
rules. We also believe that delayed 
implementation for these companies 
will allow us to evaluate the 
implementation of the adopted rules by 
larger companies and provide us with 
the additional opportunity to consider 
whether adjustments to the rule would 
be appropriate for smaller reporting 
companies before the rule becomes 
applicable to them. We believe a 
temporary exemption by rule is 
appropriate, under the exemptive 
authority granted by Section 14A(e) of 
the Exchange Act 290 and also under the 
Commission’s general exemptive 
authority pursuant to Section 36(a)(1) of 
the Exchange Act, in the public interest 
and consistent with the protection of 
investors.291 

This temporary exemption for smaller 
reporting companies does not apply to 
the requirements of Section 14A(b)(2) 
and Rule 14a–21(c) to provide a 
shareholder advisory vote on golden 
parachute compensation in connection 
with mergers or other extraordinary 
transactions. We view the temporary 
exemption as a transition matter that 
will facilitate eventual compliance with 
the regular, periodic say-on-pay vote 
requirement by smaller reporting 

290 Exchange Act Section 14A(e) provides that 
‘‘the Commission may, by rule or order, exempt an 
issuer or class of issuers from the requirement’’ 
under Sections 14A(a) or 14A(b). Section 14A(e) 
further provides that ‘‘in determining whether to 
make an exemption under this subsection, the 
Commission shall take into account, among other 
considerations, whether the requirements under 
[Section 14A(a) and 14A(b)] disproportionately 
burdens small issuers.’’ In considering whether to 
provide an exemption, the Commission considered 
whether the requirements of Section 14A(a) and (b) 
as applied to smaller reporting companies to 
conduct a shareholder advisory vote on executive 
compensation and a shareholder advisory vote on 
the frequency of say-on-pay votes could 
disproportionately burden small issuers. 

291 15 U.S.C. 78 mm(a)(1). Exchange Act Section 
36(a)(1) provides that ‘‘the Commission, by rule, 
regulation, or order, may conditionally or 
unconditionally exempt any person, security, or 
transaction, or any class of persons, securities, or 
transactions, from any provision or provisions of 
this title or of any rule or regulation thereunder, to 
the extent that such exemption is necessary or 
appropriate in the public interest, and is consistent 
with the protection of investors.’’ 
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companies. We do not believe similar 
considerations support an exemption for 
the shareholder advisory vote on golden 
parachute arrangements in light of the 
extraordinary nature of the transactions 
involved. 

We have also crafted our amendments 
to minimize the costs for smaller 
reporting companies, while providing 
shareholders the opportunity to express 
their views on the companies’ 
compensation arrangements. For 
example, once they fully apply to 
smaller reporting companies, our 
amendments will provide shareholders 
of those companies the same voting 
rights with respect to executive 
compensation as apply to shareholders 
of other companies subject to the proxy 
rules. We do not believe that Section 
14A and our final rules, especially given 
the temporary exemption, would 
unduly burden smaller reporting 
companies. For example, our final rule 
does not alter the existing scaled 
disclosure requirements set forth in Item 
402 of Regulation S–K for smaller 
reporting companies, which recognize 
that the compensation arrangements of 
smaller reporting companies typically 
are less complex than those of other 
public companies.292 Under the rules 
we adopt today, we do not alter the 
provision in our rules that smaller 
reporting companies are not required to 
provide a CD&A. Therefore, the 
amendment to Item 402(b) of Regulation 
S–K will not apply to smaller reporting 
companies, as such companies are not 
required to provide a CD&A. 

Our amendments will, however, 
require quantification of golden 
parachute arrangements in merger 
proxies. Smaller reporting companies 
are not required to provide this 
quantification under current Item 402(q) 
in annual meeting proxy statements, 
and are not required to do so under our 
new rules unless they seek to qualify for 
the exception for a shareholder advisory 
vote on golden parachute compensation 
in a later merger transaction. Even 
though our rules impose additional 
disclosure requirements relating to the 
shareholder advisory votes required by 
Section 14A, we do not believe our rules 
will impose a significant additional cost 
or disproportionate burden upon 
smaller reporting companies. As noted 
above, smaller reporting companies tend 
to have less complex compensation 

292 See Executive Compensation and Related 
Person Disclosure, Release No. 33–8732A (Aug. 29, 
2006) [71 FR 53158] (hereinafter, the ‘‘2006 
Executive Compensation Release’’) at Section II.D.1. 
The scaled compensation disclosure requirements 
for smaller reporting companies are set forth in Item 
402(1) [17 CFR 229.402(l)] through (r) [17 CFR 
229.402(r)] of Regulation S–K. 

arrangements 293 so the additional 
disclosures should not add significantly 
to their disclosure burden. As a result, 
we do not believe the rules we adopt 
today place a disproportionate burden 
on smaller reporting companies. 

F. Transition Matters 
As noted above in Section I, Section 

14A(a)(3) requires that both the initial 
shareholder vote on executive 
compensation and the initial vote on the 
frequency of votes on executive 
compensation be included in proxy 
statements relating to an issuer’s first 
annual or other meeting of the 
shareholders occurring on or after 
January 21, 2011. Because Section 
14A(a) applies to shareholder meetings 
taking place on or after January 21, 
2011, any proxy statements, whether in 
preliminary or definitive form, even if 
filed prior to this date, for meetings 
taking place on or after January 21, 
2011, must include the separate 
resolutions for shareholders to approve 
executive compensation and the 
frequency of say-on-pay votes required 
by Section 14A(a) without regard to 
whether our rules to implement Section 
14A(a) have become effective by that 
time. To facilitate compliance with the 
new statute, we addressed certain first 
year transition issues in the Proposing 
Release. We are now extending those 
transition positions as described below. 

Before effectiveness of the 
amendment to Rule 14a–6(a) adopted in 
this release, Rule 14a–6 will continue to 
require the filing of a preliminary proxy 
statement at least ten days before the 
proxy is sent or mailed to shareholders 
unless the meeting relates only to the 
matters specified by Rule 14a–6(a). 
Until the rules we are adopting to 
implement Exchange Act Section 14A 
become effective, we will not object if 
issuers do not file proxy material in 
preliminary form if the only matters that 
would require a filing in preliminary 
form are the say-on-pay vote and 
frequency of say-on-pay vote required 
by Section 14A(a). 

Before the amendment to Rule 14a–4 
adopted in this release becomes 
effective, Rule 14a–4 provides that 
persons solicited are to be afforded the 
choice between approval or disapproval 
of, or abstention with respect to, each 
matter to be voted on, other than 
elections of directors. Until 
effectiveness of the amendment to Rule 
14a–4 adopted in this release, we will 
not object if the form of proxy for a 
shareholder vote on the frequency of 
say-on-pay votes provides means 

293 See 2006 Executive Compensation Release, 
supra note 292, at Section II.D.1. 

whereby the person solicited is afforded 
an opportunity to specify by boxes a 
choice among 1, 2 or 3 years, or abstain. 
In addition, we understand that, 
although some commentators indicated 
they are prepared for the four-choice 
frequency vote, the systems of other 
proxy service providers are currently set 
up to register at most three votes—for, 
against, or abstain—and these providers 
may have short-term difficulty in 
programming their systems to enable 
shareholders to vote among four 
choices. As a result, because the 
preparedness of these providers may 
vary significantly on a firm-by-firm 
basis, for any proxy materials filed for 
meetings to be held on or before 
December 31, 2011, we will not object 
if the form of proxy for a shareholder 
vote on the frequency of say-on-pay 
votes provides means whereby the 
person solicited is afforded an 
opportunity to specify by boxes a choice 
among 1, 2 or 3 years, and there is no 
discretionary authority to vote proxies 
on the frequency of say-on-pay votes 
matter in the event the person solicited 
does not select a choice among 1, 2 or 
3 years.294 

Issuers with outstanding indebtedness 
under the TARP are already required to 
conduct an annual shareholder advisory 
vote on executive compensation until 
the issuer has repaid all outstanding 
indebtedness under the TARP. Because 
such issuers are subject to an annual 
requirement to provide a say-on-pay 
vote, a requirement to provide a vote on 
the frequency of such votes would 
impose unnecessary burdens on issuers 
and shareholders, and our final rules 
provide an exemption from such 
requirement. Until the rules we are 
adopting to implement Exchange Act 
Section 14A become effective, we will 
not object if an issuer with outstanding 
indebtedness under the TARP does not 
include a resolution for a shareholder 
advisory vote on the frequency of say-
on-pay votes in its proxy statement for 
its annual meeting, provided it fully 
complies with its say-on-pay voting 
obligations under EESA Section 111(e). 

Finally, as we discussed above, we are 
adopting a temporary exemption for 
smaller reporting companies to defer 
application of the requirements of 
Section 14A(a)(1) and (a)(2) and Rule 
14a–21(a) and (b) to conduct 
shareholder advisory votes on executive 
compensation and the frequency of such 
votes. Until the rules we are adopting to 
implement Exchange Act Section 14A 

294 See Shareholder Communications, 
Shareholder Participation in the Corporate 
Electoral Process and Corporate Governance 
Generally, Release No. 34–16356 (Nov. 21, 1979) 
[44 FR 68770]. 



 

 

VerDate Mar<15>2010 17:29 Feb 01, 2011 Jkt 223001 PO 00000 Frm 00025 Fmt 4701 Sfmt 4700 E:\FR\FM\02FER4.SGM 02FER4em
cd

on
al

d 
on

 D
S

K
2B

S
O

Y
B

1P
R

O
D

 w
ith

 R
U

LE
S

4

Federal Register / Vol. 76, No. 22 / Wednesday, February 2, 2011 / Rules and Regulations 6033 

become effective, we will not object if 
a smaller reporting company does not 
include a resolution for a shareholder 
advisory vote on say-on-pay or the 
frequency of say-on-pay votes in its 
proxy statement for its annual meeting. 
As with other issuers, smaller reporting 
companies are required to conduct the 
shareholder advisory vote on golden 
parachute compensation upon 
effectiveness of Rule 14a–21(c). 

III. Paperwork Reduction Act 

A. Background 

Certain provisions of the final 
amendments contain ‘‘collection of 
information’’ requirements within the 
meaning of the Paperwork Reduction 
Act of 1995 (‘‘PRA’’).295 We published a 
notice requesting comment on the 
collection of information requirements 
in the proposing release for the rule 
amendments, and we submitted these 
requirements to the Office of 
Management and Budget (‘‘OMB’’) for 
review in accordance with the PRA.296 

The title for the collection of 
information is: 

(1) ‘‘Regulation 14A and Schedule 
14A’’ (OMB Control No. 3235–0059); 

(2) ‘‘Regulation 14C and Schedule 
14C’’ (OMB Control No. 3235–0057); 

(3) ‘‘Form 8–K’’ (OMB Control No. 
3235–0060); 

(4) ‘‘Form 10’’ (OMB Control No. 
3235–0064); 

(5) ‘‘Regulation S–K’’ (OMB Control 
No. 3235–0071); 297 

(6) ‘‘Schedule 14D–9’’ (OMB Control 
No. 3235–0102); 

(7) ‘‘Schedule 13E–3’’ (OMB Control 
No. 3235–0007); 

(8) ‘‘Schedule TO’’ (OMB Control No. 
3235–0515); 

(9) ‘‘Form S–1’’ (OMB Control No. 
3235–0065); 

(10) ‘‘Form S–4’’ (OMB Control No. 
3235–0324); 

(11) ‘‘Form S–11’’ (OMB Control No. 
3235–0067); 

(12) ‘‘Form F–4’’ (OMB Control No. 
3235–0325); and 

(13) ‘‘Form N–2’’ (OMB Control No. 
3235–0026). 

The regulations, schedules, and forms 
were adopted under the Securities Act 
and the Exchange Act, except for Form 
N–2, which we adopted pursuant to the 
Securities Act and the Investment 

295 44 U.S.C. 3501 et seq. 
296 44 U.S.C. 3507(d) and 5 CFR 1320.11. 
297 The paperwork burden from Regulation S–K is 

imposed through the forms that are subject to the 
disclosures in Regulation S–K and is reflected in 
the analysis of those forms. To avoid a Paperwork 
Reduction Act inventory reflecting duplicative 
burdens, for administrative convenience we 
estimate the burdens imposed by Regulation S–K to 
be a total of one hour. 

Company Act. The regulations, forms, 
and schedules set forth the disclosure 
requirements for periodic reports, 
current reports, registration statements 
and proxy and information statements 
filed by companies to help shareholders 
make informed voting decisions. The 
hours and costs associated with 
preparing, filing and sending the form 
or schedule constitute reporting and 
cost burdens imposed by each collection 
of information. An agency may not 
conduct or sponsor, and a person is not 
required to respond to, a collection of 
information unless it displays a 
currently valid OMB control number. 

B. Summary of the Final Rules 
As discussed in more detail above, we 

are adopting new Rule 14a–21 under the 
Exchange Act and new Item 24 of 
Schedule 14A. Rule 14a–21 will 
implement the requirements of Section 
14A of the Exchange Act to provide 
separate shareholder advisory votes on 
executive compensation, the frequency 
of shareholder votes on executive 
compensation, and, in connection with 
merger and similar transactions, golden 
parachute compensation arrangements. 
New Item 24 of Schedule 14A will 
require disclosure in proxy statements 
with respect to each of these 
shareholder votes. New Rule 14a–21 
and new Item 24 of Schedule 14A will 
increase existing disclosure burdens for 
proxy statements by requiring: 

• New disclosure about the 
requirement to provide separate 
shareholder votes on executive 
compensation, the frequency of 
shareholder votes on executive 
compensation and golden parachute 
compensation arrangements in 
connection with merger transactions; 
and 

• New disclosure of the general effect 
of the shareholder advisory votes, such 
as whether such votes are non-binding. 

As discussed in more detail above, we 
are also adopting amendments to Item 
402(b) of Regulation S–K. The 
amendments to Item 402(b) of 
Regulation S–K may increase existing 
disclosure burdens for proxy statements 
by requiring: 

• New disclosure of whether, and if 
so, how the issuer has considered the 
results of the most recent shareholder 
vote on executive compensation 
required by Section 14A of the 
Exchange Act in determining 
compensation policies and decisions, 
and, if so, how that consideration has 
affected the issuer’s compensation 
decisions and policies. 

As discussed in more detail above, we 
are also adopting new Item 402(t) of 
Regulation S–K and amendments to 

Item 1011(b) of Regulation M–A, Item 5 
of Schedule 14A, Item 3 of Schedule 
14C, Item 15 of Schedule 13E–3, Item 11 
of Schedule TO, and Item 8 of Schedule 
14D–9. These amendments, other than 
the amendment to Schedule TO, will 
increase existing disclosure burdens for 
proxy statements, registration 
statements on Form S–4 and F–4, 
solicitation/recommendation statements 
on Schedule 14D–9, and going-private 
schedules by requiring:

• New tabular and narrative 
disclosure of understandings and 
agreements of named executive officers 
with acquiring and target companies in 
connection with merger, acquisition, 
Rule 13e–3 going-private transactions, 
and tender offers,298 and disclosure of 
the aggregate total of all compensation 
that may be paid or become payable to 
each named executive officer. 

As discussed in more detail above, we 
are adopting amendments to Form 8–K. 
The amendments to Form 8–K will 
increase existing disclosure burdens for 
current reports on Form 8–K by 
requiring: 

• New disclosure of the issuer’s 
decision of how frequently to provide a 
separate shareholder vote on executive 
compensation in light of a shareholder 
advisory vote on the frequency of 
shareholder votes on executive 
compensation conducted pursuant to 
Section 14A(a)(2) of the Exchange Act. 

Together, new Rule 14a–21 and new 
Item 24 of Schedule 14A and the 
amendments to Item 5 of Schedule 14A, 
Item 3 of Schedule 14C, Item 402 of 
Regulation S–K, Item 1011 of Regulation 
M–A, Item 15 of Schedule 13E–3, Item 
11 of Schedule TO, and Item 8 of 
Schedule 14D–9 will implement and 
supplement the requirements under 
Section 14A of the Exchange Act and 
also will provide additional meaningful 
disclosure regarding golden parachute 
arrangements and issuers’ consideration 
of the shareholder votes and the effect 
of such votes on issuers’ compensation 
policies and decisions. We believe these 
changes will result in more meaningful 
disclosure for investors making voting 
or investment decisions. 

We are adopting an amendment to 
Rule 14a–4, which relates to the form of 
proxy that issuers are required to 
include with their proxy materials, to 
require that issuers present four choices 
to their shareholders in connection with 
the advisory vote on frequency. We are 
also adopting an amendment to Rule 

298 Companies filing solicitation/recommendation 
statements on Schedule 14D–9 in connection with 
third-party tender offers will be obligated to provide 
this additional disclosure. However, bidders filing 
tender offer statements on Schedule TO will not 
have a similar obligation. 
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14a–6 to add the shareholder votes on 
executive compensation and the 
frequency of shareholder votes on 
executive compensation required by 
Section 14A(a), as well as any 
shareholder advisory vote on executive 
compensation, to the list of items that 
do not trigger the filing of a preliminary 
proxy statement. In addition, we are 
adopting an amendment to Rule 14a–8, 
adding a note to Rule 14a–8(i)(10) to 
clarify the status of shareholder 
proposals relating to the approval of 
executive compensation or the 
frequency of shareholder votes 
approving executive compensation. 
Finally, we are adopting conforming 
amendments to Item 402(a) and Item 
402(m) of Regulation S–K, clarifying 
that the disclosure required by proposed 
Item 402(t) includes information 
regarding group life, health, 
hospitalization, or medical 
reimbursement plans that do not 
discriminate in scope, terms or 
operation, in favor of executive officers 
or directors of the registrant and that are 
available generally to all salaried 
employees. Pursuant to these 
conforming amendments, issuers may 
continue to omit such information in 
connection with disclosure required by 
other portions of Item 402 of Regulation 
S–K. The amendments to Rule 14a–4, 
Rule 14a–6, Rule 14a–8 under the 
Exchange Act and Item 402(a) and Item 
402(m) of Regulation S–K will not 
increase any existing disclosure burden. 
We believe these amendments will 
merely clarify existing and new 
statutory requirements or reduce 
burdens otherwise arising from our 
proposals. As a result, these 
amendments will not affect any existing 
disclosure burden. 

Compliance with the proposed 
amendments by affected U.S. issuers 
will be mandatory. Responses to the 
information collections will not be kept 
confidential and there would be no 
mandatory retention period for the 
information disclosed. 

C. Summary of Comment Letters and 
Revisions to Proposals 

In the Proposing Release, we 
requested comment on the PRA 
analysis. We did not receive any 
comments that addressed our overall 
burden estimates for the proposed 
amendments, though our analysis was 
cited by one commentator who 
discussed our cost-benefit analysis.299 

We have made few substantive 
modifications to the proposed 
amendments. We have adopted an 
amendment to Form 8–K to require the 

299 See letter from CCMC. 

disclosure we had proposed to require 
in Form 10–Q or Form 10–K. Therefore, 
we have adjusted our estimates to reflect 
no changes to Forms 10–Q and 10–K 
and to estimate the increased burdens 
for Form 8–K. 

We have also revised our amendments 
with respect to Schedule TO to 
eliminate the proposed requirement for 
bidders in third-party tender offers to 
provide Item 402(t) disclosure. We have 
adjusted our estimates to reflect no 
changes to Schedule TO, as any 
increased burden will be reflected in 
Schedule 13E–3 because Item 402(t) 
disclosure will be required in any 
tender offer that is also a Rule 13e–3 
going-private transaction. 

D. Revisions to PRA Reporting and Cost 
Burden Estimates 

We anticipate that the disclosure 
amendments will increase the burdens 
and costs for companies that would be 
subject to the proposed amendments. 
New Section 14A of the Exchange Act, 
as created by Section 951 of the Act, has 
already increased the burdens and costs 
for issuers by requiring separate 
shareholder votes on executive 
compensation and the frequency of 
shareholder votes on executive 
compensation. Section 14A also 
requires additional disclosure of golden 
parachute arrangements in proxy 
solicitations to approve merger 
transactions and a separate shareholder 
vote to approve such arrangements in 
certain circumstances. Our amendments 
address the Act’s requirements in the 
context of disclosure under the Federal 
proxy rules, Regulation S–K and related 
forms and schedules, thereby creating 
only an incremental increase in the 
burdens and costs for such issuers. The 
amendments specify how issuers are to 
comply with Section 14A of the 
Exchange Act and require new 
disclosure with respect to comparable 
transactions. 

For purposes of the PRA, in the 
Proposing Release we estimated the 
annual incremental paperwork burden 
for all companies to prepare the 
disclosure that would be required under 
our proposals to be approximately 
25,192 hours of company personnel 
time and a cost of approximately 
$8,141,200 for the services of outside 
professionals. These estimates included 
the time and the cost of data gathering 
systems and disclosure controls and 
procedures, the time and cost of 
preparing and reviewing disclosure by 
in-house and outside counsel and 
executive officers, and the time and cost 
of filing documents and retaining 
records. In deriving our estimates, we 
recognize that the burdens will likely 

vary among individual companies based 
on a number of factors, including the 
size and complexity of their 
organizations, the nature and 
complexity of their golden parachute 
compensation arrangements, and the 
nature of their operations. We believe 
that some companies will experience 
costs in excess of this average in the first 
year of compliance with proposals and 
some companies may experience less 
than the average costs. As discussed 
above, as a result of changes to our 
proposed rules, we are slightly reducing 
the total PRA burden and cost estimates 
that we originally submitted to the OMB 
in connection with the proposed 
amendments. We estimate the annual 
incremental paperwork burden for all 
companies to prepare the disclosure that 
would be required under our rule 
amendments to be approximately 24,942 
hours of company personnel time and a 
cost of approximately $7,841,200 for the 
services of outside professionals. 

We derived our new burden hour and 
cost estimates by estimating the average 
number of hours it would take an issuer 
to prepare and review the proposed 
disclosure requirements. These 
estimates represent the average burden 
for all companies, both large and small. 
Our estimates have been adjusted to 
reflect the fact that some of the 
amendments will be required in some 
but not all of the above listed 
documents depending upon the 
circumstances, and would not apply to 
all companies. 

With respect to reporting companies, 
the disclosure required by new Item 
402(t) of Regulation S–K will be 
required in merger proxy and 
information statements, Forms S–4 and 
F–4, Schedule 13E–3 and certain 
solicitation/recommendation 
statements. The disclosure required by 
new Item 402(t) may also be included in 
annual meeting proxy statements on a 
voluntary basis. 

The disclosure required by our 
amendments to Item 402(b) of 
Regulation S–K will be required in 
proxy and information statements as 
well as Forms 10, 10–K, S–1, S–4, S–11, 
and N–2. The proposed amendments to 
CD&A will not be applicable to smaller 
reporting companies because under 
current CD&A reporting requirements 
these companies are not required to 
provide CD&A in their Commission 
filings. Based on the number of proxy 
filings that were received in the 2009 
fiscal year, we estimate that 
approximately 1,200 domestic 
companies are smaller reporting 
companies that have a public float of 
less than $75 million. 
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In the Proposing Release, we based 
our annual burden estimates on other 
assumptions. We have made some small 
adjustments to these estimates to reflect 
the revisions we made to the 
amendments. First, we continue to 
assume that the burden hours of the 
amendments will be comparable to the 
burden hours related to similar 
disclosure requirements under current 
reporting requirements, such as the 
disclosure required by Item 402(j). 
Second, we continue to assume that 
substantially all of the burdens 
associated with the amendments to Rule 
14a–21 and Item 24 will be associated 
with Schedule 14A as this will be the 
primary disclosure document in which 
these items will be prepared and 
presented. In the case of our proposed 
amendments to Item 402(b) and Item 
402(t) of Regulation S–K, we continue to 
assume that the burdens associated with 
the amendments will be associated with 
various disclosure documents as these 
items will be included in a number of 
forms and statements. We have noted an 
additional 1 hour for the amendments to 
Form 8–K, and we are no longer 
proposing any amendments that would 
alter the disclosure burden of Form 
10–Q and Form 10–K. 

For each reporting company, we 
estimate that the amendments will 
impose on average the following 
incremental burden hours: 

• 2 hours for the amendments to 
CD&A. 

• 1 hour for the amendments to Item 
24 of Schedule 14A. 

• 1 hour for the amendments to Form 
8–K. 

• 20 hours for new Item 402(t) of 
Regulation S–K. 

1. Annual Meeting Proxy Statements 

For purposes of the PRA, in the case 
of reporting companies, we estimate the 
annual incremental paperwork burden 
for annual meeting proxy statements 
under the amendments will be 
approximately 1 hour per form for 
companies that are smaller reporting 
companies, and 3 hours per form for 
companies that are non-accelerated 
filers (and not smaller reporting 
companies), accelerated filers, or large 

accelerated filers.300 The estimated 
burden is smaller for smaller reporting 
companies as such issuers are not 
required to include a CD&A. 

2. Exchange Act Current Reports 

For purposes of the PRA, we estimate 
the annual incremental paperwork 
burden for Form 8–K under the 
amendments will be approximately 1 
hour per form. Our estimates below also 
account for the fact that each issuer will 
only be required to include additional 
disclosure in one amended Form 8–K 
each year the issuer conducts a 
shareholder advisory vote on frequency. 

3. Securities Act Registration Statements 
and Exchange Act Registration 
Statements 

For purposes of the PRA, in the case 
of reporting companies, we estimate the 
annual incremental paperwork burden 
for Securities Act and Exchange Act 
registration statements under the 
amendments is approximately 2 hours 
per form, which represents the 
additional burden associated with our 
amendments to CD&A.301 In making our 
estimates, we note that the additional 
burdens in CD&A only apply to issuers 
who have conducted a prior shareholder 
advisory vote and would not apply, for 
example, to issuers making an initial 
filing on Form S–1 or Form S–11. 

4. Merger Proxies, Tender Offer 
Documents and Schedule 13E–3 

For purposes of the PRA, in the case 
of reporting companies, we estimate the 
annual incremental paperwork burden 
for merger proxy statements, and 
registration statements on Form S–4 and 
F–4 to be 21 hours per form, as these 
forms will be required to include 

300 Our estimate for annual proxy statements is 
based upon an estimated burden over a six-year 
period during which the shareholder advisory votes 
required by Section 14A(a) would not occur 
annually. We used a six-year period because issuers 
will conduct at least two shareholder advisory votes 
on executive compensation and at least one 
shareholder advisory vote on the frequency of such 
votes in this time period. We then estimated an 
average annual burden based on the average burden 
over the six-year period. 

301 We have assumed that the annual incremental 
paperwork burden under the proposed amendments 
to Item 402(b) of Regulation S–K would be included 
in the annual meeting proxy statement. 

additional disclosures under Item 24 of 
Schedule 14A and Item 402(t) of 
Regulation S–K. We estimate the annual 
incremental paperwork burden for 
merger information statements, and 
tender offer solicitation/ 
recommendation statements and 
Schedules 13E–3 to be 20 hours per 
form, as these forms will be required to 
include Item 402(t) disclosure but will 
not be required to include additional 
disclosure under Item 24 of Schedule 
14A. 

The tables below illustrate the total 
annual compliance burden of the 
collection of information in hours and 
in cost under the proposed amendments 
for current reports; proxy and 
information statements; Form 10; 
registration statements on Forms S–1, 
S–4, F–4, S–11, and N–2; and 
Regulation S–K.302 The burden 
estimates were calculated by 
multiplying the estimated number of 
responses by the estimated average 
amount of time it would take an issuer 
to prepare and review the proposed 
disclosure requirements. For the 
Exchange Act report on Form 8–K, and 
the proxy statements we estimate that 
75% of the burden of preparation is 
carried by the company internally and 
that 25% of the burden of preparation 
is carried by outside professionals 
retained by the issuer at an average cost 
of $400 per hour. 

For registration statements on Forms 
S–1, S–4, F–4, S–11, and N–2, and the 
Exchange Act registration statement on 
Form 10, we estimate that 25% of the 
burden of preparation is carried by the 
issuer internally and that 75% of the 
burden of preparation is carried by 
outside professionals retained by the 
issuer at an average cost of $400 per 
hour. There is no change to the 
estimated burden of the collections of 
information under Regulation S–K 
because the burdens that this regulation 
imposes are reflected in our revised 
estimated for the forms. The portion of 
the burden carried by outside 
professionals is reflected as a cost, while 
the portion of the burden carried by the 
issuer internally is reflected in hours. 

302 Figures in both tables have been rounded to 
the nearest whole number. 
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TABLE 1—INCREMENTAL PAPERWORK BURDEN UNDER THE AMENDMENTS FOR CURRENT REPORTS; PROXY AND
 
INFORMATION STATEMENTS
 

Number of 
responses 303 

Incremental 
burden hours/ 

form 

Total 
incremental 

burden hours 

75% 
Company 

25% 
Professional 

Professional 
costs 

(A) (B) (C)=(A)*(B) (D)=(C)*0.75 (E)=(C)*0.25 (F)=(E)*$400 

8–K 304 ...................................................... 7,212 1 7,212 5,409 1,803 $721,200 
Form 10 305 .............................................. 9 2 18 4 14 5,600 
DEF 14A 306 ............................................. 7,212 
Accel. Filers ............................................. 6,112 3 18,336 13,752 4,584 1,833,600 
SRC Filers ................................................ 1,100 1 1,100 825 275 110,000 
DEF 14C .................................................. 582 
Accel. Filers ............................................. 482 2 964 723 241 96,400 
SRC Filers ................................................ 100 0 0 0 0 0 
Reg. S–K .................................................. N/A N/A N/A N/A N/A N/A 

Total .................................................. ........................ ........................ 27,630 20,713 ........................ 2,766,800 

TABLE 2—INCREMENTAL PAPERWORK BURDEN UNDER THE AMENDMENTS FOR REGISTRATION STATEMENTS, MERGER
 
PROXY AND INFORMATION STATEMENTS, TENDER OFFER DOCUMENTS AND SCHEDULES 13E–3 


Number of 
responses 307 

Incremental 
burden hours/ 

form 

Total 
incremental 

burden hours 

25% 
Company 

75% 
Professional 

Professional 
costs 

(A) (B) (C)=(A)*(B) (D)=(C)*0.25 (E)=(C)*0.75 (F)=(E)*$400 

Form S–1 308 ............................................ 485 2 970 243 727 $290,800 
Form S–11 ............................................... 22 2 44 11 33 13,200 
Form S–4 309 ............................................ 499 21 10,479 2,620 7,859 3,143,600 
Form F–4 ................................................. 27 21 567 142 425 170,000 
DEFM 14A ............................................... 137 21 2,877 719 2,158 863,200 
DEFM 14C 310 .......................................... 14 20 280 70 210 84,000 
Schedule 14D–9 ...................................... 77 20 1,540 385 1,155 462,000 
Schedule 13E–3 ....................................... 5 20 100 25 75 30,000 
Form N–2 311 ............................................ 29 2 58 14 44 17,600 
Reg. S–K .................................................. N/A N/A N/A N/A N/A N/A 

Total .................................................. ........................ ........................ 16,915 4,229 ........................ 5,074,400 

IV. Cost-Benefit Analysis 

A. Introduction 

We are adopting amendments to 
implement and supplement the 

303 The number of responses reflected in the table 
equals the actual number of forms and schedules 
filed with the Commission during the 2009 calendar 
year, adjusted to reflect the estimated number of 
forms and schedules that would be required to 
include additional disclosure under our rules as 
proposed. As explained below in notes 304 through 
306, we have reduced the number of estimated 
filings to reflect that the additional disclosure 
requirements will only apply to a smaller number 
of the forms filed. 

304 We calculated the burden hours for Form 
8–K based on the number of proxy statements filed 
with the Commission during the 2009 calendar 
year. We assumed that there would be an aggregate 
equal number of Forms 8–K to disclose the issuer’s 
plans with respect to the frequency vote as the 
number of proxy statements. 

305 The burden allocation for Form 10 uses a 25% 
internal to 75% outside professional allocation. We 
have reduced the number of estimated Form 10 
filings to reflect that approximately 95% of these 
forms would not require additional disclosure, as 
new disclosure required under Item 402 will only 

relate to issuers in spin-off transactions that are 
disclosing compensation of public parent 
companies that have conducted a prior shareholder 
vote on executive compensation. 

306 The estimates for Schedule 14A and Schedule 
14C are separated to reflect our estimate of the 
burden hours and costs related to the proposed 
amendments to CD&A which will be applicable to 
companies that are large accelerated filers, 
accelerated filers, and non-accelerated filers (that 
are not smaller reporting companies), but will not 
be applicable to smaller reporting companies. 

307 The number of responses reflected in the table 
equals the actual number of forms and schedules 
filed with the Commission during the 2009 calendar 
year, adjusted to reflect the estimated number of 
forms and schedules that would be required to 
include additional disclosure under our rules as 
proposed. As explained below in notes 308 through 
311, we have reduced the number of estimated 
filings to reflect that the additional disclosure 
requirements will only apply to a smaller number 
of the forms filed. 

308 We have reduced the number of estimated 
Form S–1 and Form S–11 filings to reflect that 
approximately 60% of these forms will not require 
additional disclosure, as new disclosure required 
under Item 402 will only relate to issuers who are 
already public companies and have conducted a 
prior shareholder vote on executive compensation. 

309 We have reduced the number of estimated 
Form S–4 and Form F–4 filings to reflect an 
approximate 75% of these forms which will not 
relate to mergers or similar transactions but will be 
other transactions (e.g., holding company 
formations and financings) to which the amended 
rules will not apply. 

310 We have reduced the number of estimated 
DEFM 14C filings to reflect an approximate 15% of 
these forms, which will not relate to merger 
transactions but will involve dissolutions and 
similar transactions. 

311 We have reduced the number of estimated 
Form N–2 filings to reflect that 29 filings were made 
by business development companies during 
calendar year 2009, because only business 
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provisions of the Dodd-Frank Act 
relating to shareholder approval of 
executive compensation and disclosure 
and shareholder approval of golden 
parachute compensation arrangements. 
Section 951 of the Dodd-Frank Act 
amends the Exchange Act by adding 
new Section 14A. New Section 
14A(a)(1) requires companies to conduct 
a separate shareholder advisory vote to 
approve the compensation of 
executives. Section 14A(a)(2) requires 
companies to conduct a separate 
shareholder advisory vote to determine 
how often an issuer will conduct a 
shareholder advisory vote on executive 
compensation. In addition, Section 
14A(b) requires companies soliciting 
votes to approve merger or acquisition 
transactions to provide disclosure of 
certain ‘‘golden parachute’’ 
compensation arrangements and, when 
such arrangements have not been 
included in the shareholder advisory 
vote on executive compensation, to 
conduct a separate shareholder advisory 
vote to approve the golden parachute 
compensation arrangements.312 

We are adopting new Rule 14a–21 to 
implement Section 14A(a)(1) by 
providing separate shareholder advisory 
votes to approve executive 
compensation, to approve the frequency 
of such votes on executive 
compensation, and to approve golden 
parachute compensation arrangements 
at shareholder meetings at which 
shareholders are asked to approve 
merger transactions. In addition to the 
votes required by Section 14A, we are 
also adopting a new Item 24 of Schedule 
14A to elicit disclosure, similar to our 
approach with respect to TARP 
companies providing shareholder 
advisory votes on executive 
compensation, regarding the effect of 
the shareholder votes required by Rule 
14a–21, including whether the votes are 
non-binding. 

New Item 402(t) of Regulation S–K 
implements and supplements the 
statutory requirement in Section 
14A(b)(1) to promulgate rules for the 
clear and simple disclosure of golden 
parachute compensation arrangements 
that the soliciting person has with its 
named executive officers (if the 
acquiring issuer is not the soliciting 
person) or that it has with the named 
executive officers of the acquiring issuer 
that relate to the merger transaction. In 

development companies will be subject to the 
amended disclosure required under Item 402 on 
Form N–2. 

312 According to the Dodd-Frank Wall Street 
Reform and Consumer Protection Act Conference 
Report at page 872, Section 951 is ‘‘designed to 
address shareholder rights and executive 
compensation practices.’’ 

addition, Item 402(t), will supplement 
the requirements of Section 14A(b)(1) by 
requiring disclosure of golden parachute 
compensation arrangements between 
the acquiring company and the named 
executive officers of the target company 
if the target company is the soliciting 
person. 

Our amendments to Item 5 of 
Schedule 14A and Item 3 of Schedule 
14C will require disclosure regarding 
golden parachute compensation 
arrangements in accordance with 
Section 14A(b)(1) of the Exchange Act. 
We are also adopting amendments to 
require that additional disclosure 
regarding golden parachute 
compensation arrangements be included 
in connection with other transactions. 
We are adopting amendments to 
Regulation M–A, Schedule 14D–9, and 
Schedule 13E–3 that will require 
additional disclosure regarding golden 
parachute compensation arrangements 
in connection with Rule 13e–3 going-
private transactions and tender offers.313 

We are also adopting amendments to 
Item 402 of Regulation S–K to require 
additional Compensation Discussion 
and Analysis disclosure about the 
issuer’s response to the shareholder vote 
on executive compensation and to 
provide additional disclosure about 
golden parachute compensation 
arrangements. We are also adopting 
amendments to Form 8–K to require 
disclosure regarding the issuer’s action 
as a result of the shareholder advisory 
vote on the frequency of shareholder 
votes on executive compensation. 

We are adopting an amendment to 
Rule 14a–4, which relates to the form of 
proxy that issuers are required to 
include with their proxy materials, to 
require that issuers present four choices 
to their shareholders in connection with 
the advisory vote on frequency. We are 
also adopting an amendment to Rule 
14a–6 to add the shareholder votes on 
executive compensation and the 
frequency of shareholder votes on 
executive compensation required by 
Section 14A(a), as well as any 
shareholder advisory vote on executive 
compensation, to the list of items that 
do not trigger the filing of a preliminary 
proxy statement. In addition, we are 
adopting an amendment to Rule 14a–8, 
adding a note to Rule 14a–8(i)(10) to 
clarify the status of shareholder 
proposals relating to the approval of 
executive compensation or the 

313 Companies filing solicitation/recommendation 
statements on Schedule 14D–9 in connection with 
third-party tender offers will be obligated to provide 
this additional disclosure. However, bidders filing 
tender offer statements on Schedule TO will not 
have a similar obligation. 

frequency of shareholder votes 
approving executive compensation. 

The rules we are adopting, which 
implement the relevant provisions of 
the Dodd-Frank Act, will directly affect 
most public companies as well as 
potential private acquirers. Our 
amended rules implement the 
shareholder advisory vote requirements 
of Section 14A, promulgate rules for 
additional disclosure in accordance 
with Section 14A(b)(1), and provide for 
additional disclosure, not required by 
Section 14A, relating to the shareholder 
advisory votes. In addition, our 
amended rules expand the required 
disclosure of Section 14A(b)(1) to 
require disclosure of arrangements 
between additional parties, namely 
agreements between the acquiring 
company and named executive officers 
of the target company, and require 
disclosure with respect to additional 
transactions, including certain tender 
offers and Rule 13e–3 going-private 
transactions. As discussed below, the 
enhanced disclosure required by our 
amended rules regarding the 
shareholder approval of executive 
compensation and companies’ 
responses to shareholder votes will 
provide shareholders and investors with 
timely information about such votes that 
is consistent with the information 
required to be provided under the Act 
and that enhance the operation of our 
rules pursuant to the Act. The enhanced 
disclosure regarding golden parachute 
compensation will provide a more 
complete picture of the compensation to 
shareholders as they consider voting 
and investment decisions relating to 
mergers and similar transactions. 

We are sensitive to the costs and 
benefits imposed by the rule and form 
amendments we are adopting. The 
discussion below focuses on the costs 
and benefits of the amendments made 
by the Commission to implement the 
Act within its permitted discretion, 
rather than the costs and benefits of the 
Act itself. 

B. Comments on the Cost-Benefit 
Analysis 

In the Proposing Release, we 
requested qualitative and quantitative 
feedback on the nature of the benefits 
and costs described and any benefits 
and costs we may have overlooked. We 
received one comment letter relating to 
the cost-benefit analysis in the 
Proposing Release.314 The commentator 
asserted that we had underestimated the 
costs and burdens involved because we 
did not take into account the following 
additional categories of costs: Costs 

314 See letter from CCMC. 
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associated with proxy advisory firms 
and the potential for companies to 
retain additional consulting services 
relating to their compensation decisions 
and say-on-pay votes, additional costs 
associated with submitting no-action 
letter requests under Rule 14a–8, and 
increased costs due to increased 
demand for proxy solicitation and other 
shareholder communications 
services.315 

C. Benefits 
The amended rules we are adopting 

today are intended to implement and 
supplement the requirements of Section 
14A of the Exchange Act as set forth in 
Section 951 of the Dodd-Frank Act. Our 
amended rules not only implement the 
shareholder advisory votes required by 
Section 14A, but also require additional 
disclosure addressing whether, and if 
so, how issuers have considered these 
required shareholder advisory votes, 
and if so, how such votes have affected 
the companies’ compensation policies 
and decisions. 

We believe the enhanced disclosures 
about the results of the shareholder 
advisory vote on the frequency of the 
approval of executive compensation 
will provide timely information to 
shareholders about the issuer’s plans for 
future shareholder advisory votes. The 
enhanced disclosure and amendments 
to the CD&A requirements in Item 
402(b) of Regulation S–K about whether, 
and if so, how an issuer has considered 
the results of a shareholder vote to 
approve executive compensation and, if 
so, how that consideration has affected 
its compensation policies and decisions 
will benefit shareholders and other 
market participants by providing 
potentially useful information for voting 
and investment decisions. 

Our amended rules will also specify 
how the shareholder advisory votes 
required by Section 14A(a) relate to 
existing shareholder advisory votes 
required for issuers with outstanding 
indebtedness under TARP. In our view, 
because of the similarity of the separate 
annual say-on-pay vote requirements, a 
company with indebtedness under 
TARP need only provide one annual 
shareholder advisory vote. As we have 
discussed above, we have indicated that 
the annual shareholder advisory vote 
under EESA would fulfill the 
requirements for the shareholder vote 
pursuant to Section 14A(a)(1) and Rule 
14a–21(a). We believe this benefits such 
companies by reducing confusion and 
burdens of the two requirements by 
specifying that two separate annual 

315 See letter from CCMC. See also Section IV.D 
below for additional discussion. 

shareholder votes are not required. In 
addition, because issuers with 
indebtedness under TARP must conduct 
an annual shareholder advisory vote on 
executive compensation, we have 
adopted an exemption from the 
frequency vote required by Section 
14A(a)(2) and Rule 14a–21(b) until the 
issuer repays all indebtedness under 
TARP. We believe this benefits such 
issuers and their shareholders by 
avoiding the cost and confusion of 
conducting a vote on the frequency of a 
shareholder advisory vote when the 
frequency of such a vote is mandated by 
another requirement. 

After reviewing the comments we 
have received, we are also adopting a 
temporary exemption for smaller 
reporting companies that will delay the 
implementation of the shareholder 
advisory votes on say-on-pay and 
frequency required by Section 14A(a) 
and Rule 14a–21(a) and (b) for a two-
year period. We believe that a delayed 
effective date for the say-on-pay and 
frequency votes will benefit smaller 
reporting companies by allowing these 
companies to observe how the rules 
operate for other companies by 
preparing them for implementation of 
the rules. We believe that delayed 
implementation for these companies 
will also allow us to evaluate the 
implementation of the adopted rules by 
larger companies and provide us with 
the additional opportunity to consider 
whether adjustments to the rule would 
be appropriate for smaller reporting 
companies before the rule becomes 
applicable to them. 

In these amended rules, we also 
provide guidance for issuers and 
shareholders regarding the interaction of 
the shareholder advisory votes required 
by Section 14A and shareholder 
proposals under Rule 14a–8 by adding 
a note to Rule 14a–8(i)(10). The note we 
are adopting will reduce potential 
confusion among shareholders and 
issuers with respect to what may be 
excluded under our rules in light of the 
new requirements under Section 14A, 
while preserving the ability of 
shareholders to make proposals relating 
to executive compensation. 

New Item 402(t) of Regulation S–K 
will require narrative and tabular 
disclosure of golden parachute 
compensation arrangements in the clear 
and simple form required by Section 
14A(b)(1) of the Exchange Act. Because 
Section 14A(b)(1) requires that 
disclosure not only be in a clear and 
simple form, but also that it include an 
aggregate total of all golden parachute 
compensation for each named executive 
officer, we have adopted Item 402(t) to 
require that such disclosure appear in a 

table. The tabular format is designed to 
provide investors with clear disclosure 
about golden parachute compensation 
that is comparable across different 
issuers and transactions and make the 
information more accessible. In addition 
to the tabular disclosure, we are also 
adopting amendments to require 
narrative disclosure to provide 
additional context and disclosure not 
suitable to the tabular format. Our 
approach is similar to the existing 
approach to executive compensation 
disclosure in Item 402 of Regulation S– 
K and provides a focused manner in 
which to present and quantify golden 
parachute compensation. Narrative 
disclosure supplements the tables by 
providing additional context and 
discussion of the numbers presented in 
the table. We believe that the 
combination of narrative and tabular 
disclosure will provide the clearest 
picture of the full scope of golden 
parachute compensation in the clear 
and simple format required by Section 
14A(b)(1). 

Because Section 14A(b)(1)’s 
disclosure requirements are limited to 
agreements or understandings between 
the person conducting the solicitation 
and any named executive officers of the 
issuer or any named executive officers 
of the acquiring issuer if the person 
conducting the solicitation is not the 
acquiring issuer, we have formulated 
Item 402(t) to require disclosure, in 
addition to the disclosure mandated by 
Section 14A(b)(1), of agreements or 
understandings between the acquiring 
company and the named executive 
officers of the target company. Item 
402(t) requires disclosure of all golden 
parachute compensation relating to the 
merger among the target and acquiring 
companies and the named executive 
officers of each in order to cover the full 
scope of golden parachute 
compensation applicable to the 
transaction. By providing disclosure of 
the full scope of golden parachute 
compensation, we believe issuers will 
provide more detailed, comprehensive, 
and useful information to shareholders 
to consider when making their voting or 
investment decisions. 

Likewise, additional disclosure on 
golden parachute compensation, 
without regard to whether the 
transaction is structured as a merger, a 
tender offer,316 or a Rule 13e–3 going-
private transaction that is not subject to 
Regulation 14A, will benefit 

316 Companies filing solicitation/recommendation 
statements on Schedule 14D–9 in connection with 
third-party tender offers will be obligated to provide 
this additional disclosure. However, bidders filing 
tender offer statements on Schedule TO will not 
have a similar obligation. 
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shareholders and other market 
participants by allowing them to timely 
and more accurately assess the 
transaction and evaluate with greater 
acuity the golden parachute 
compensation that named executive 
officers could expect to receive and the 
related potential interests such officers 
might have in pursuing and/or 
supporting a change in control 
transaction. While our existing 
disclosure requirements include much 
of this disclosure, the specificity and 
narrative and tabular format of Item 
402(t) will allow for a clear presentation 
of the full scope of the information. 
Furthermore, by standardizing 
disclosure of golden parachute 
compensation arrangements across 
different transaction structures, our 
amended rules will enable shareholders 
to compare more easily such 
compensation among various types of 
change in control transactions and 
structures. In addition, our amended 
rules will also enable the shareholders 
of the acquirer to timely and more 
accurately assess the cost of the 
acquisition transaction in proxy 
statements for which additional 
disclosure is required pursuant to Note 
A of Schedule 14A where acquirer 
shareholders do not vote on the merger 
transaction but vote to approve another 
proposal such as the issuance of shares 
or a stock split. 

We have adopted such disclosure 
requirements in both tabular and 
narrative formats, with disclosure of 
aggregate total compensation, in 
accordance with the requirement of 
Section 14A(b)(1) that such disclosure 
be in a clear and simple form. To the 
extent investors expect to see 
information about all of the economic 
benefits that may accrue to an executive 
in one location of the proxy statement 
(including golden parachute 
arrangements and other compensation, 
such as future employment contracts), 
the benefit of this disclosure may be 
limited since the information about 
other executive compensation that may 
be disclosed in proxy materials does not 
need to be included in tabular format 
pursuant to Item 402(t) of Regulation 
S–K. 

Our amended rules will also benefit 
issuers by specifying how they must 
comply with the requirements of 
Exchange Act Section 14A in the 
context of the Federal proxy rules. The 
amended rules will eliminate 
uncertainty that may exist among 
issuers and other market participants, if 
we did not propose any rules, regarding 
what is necessary under the 
Commission’s proxy rules when 
conducting a shareholder vote required 

under Exchange Act Section 14A. The 
amended rules specify how the statutory 
requirements operate in connection 
with the Federal proxy rules and 
accordingly, we believe the amended 
rules promote better compliance with 
the requirements of Exchange Act 
Section 14A and reduce the amount of 
management time and financial 
resources necessary to ensure that 
issuers comply with their obligations 
under both Exchange Act Section 14A 
and the Federal proxy rules. This will 
benefit issuers, their shareholders and 
other market participants. 

D. Costs 
We recognize that the amendments 

we are adopting will impose new 
disclosure requirements on companies 
and are likely to result in costs related 
to information collection.317 The 
amendments we are adopting that 
require the disclosure of executive 
compensation in a tabular format are 
likely to result in certain costs. We 
expect these costs, however, to be 
limited since much of the compensation 
required to be disclosed under our 
amended rules is currently required to 
be disclosed in narrative format in the 
existing disclosure regime. 

Our analysis of the costs of the 
amendments we are adopting today 
relates to the incremental direct and 
indirect costs arising from the 
requirements in our rule amendments. 
The analysis below does not reflect any 
additional direct or indirect costs 
arising from new Exchange Act Section 
14A, including the shareholder advisory 
votes on say-on-pay, frequency, and 
golden parachute compensation, and 
any likely additional costs which would 
be incurred because of these votes. As 
noted above, one commentator asserted 
that we had underestimated the costs 
and burdens involved because we did 
not take into account the following 
additional categories of costs: Costs 
associated with proxy advisory firms 

317 We estimate the annual incremental 
paperwork burden for all companies to prepare the 
disclosure that would be required under both 
Exchange Act Section 14A and our rule 
amendments to be approximately 24,942 hours of 
company personnel time and a cost of 
approximately $7,841,200 for the services of outside 
professionals. As noted above in the Comments on 
the Cost-Benefit Analysis section, we received one 
comment letter relating to the cost-benefit analysis 
that asserted that the PRA numbers cited in the 
Proposing Release underestimated the costs and 
burdens involved. See letter from CCMC. We 
acknowledge that the PRA estimates do not reflect 
the full magnitude of the economic costs involved, 
but are estimates of the collection of information 
burden and cost for the limited purpose of the PRA. 
In addition to costs arising from our rule 
amendments, the PRA estimates include collection 
of information-related costs arising from new 
Exchange Act Section 14A. 

and the potential for companies to 
retain additional consulting services 
relating to their compensation decisions 
and say-on-pay votes, additional costs 
associated with submitting no-action 
letter requests under Rule 14a–8, and 
increased costs due to increased 
demand for proxy solicitation and other 
shareholder communications 
services.318 We do not believe the 
additional costs described by the 
commentator will arise as a result of our 
amendments today as these items relate 
to increased costs resulting from the 
requirements of Section 14A, including 
the say-on-pay vote, the frequency vote, 
and the shareholder advisory vote on 
golden parachute compensation. With 
respect to costs associated with 
submitting no-action letter requests and 
Rule 14a–8, we note that Section 
14A(c)(4) specifically provides that the 
Section 14A shareholder advisory votes 
may not be construed ‘‘to restrict or limit 
the ability of shareholders to make 
proposals for inclusion in proxy 
materials related to executive 
compensation.’’ 319 Although our new 
rules include a note advising of one 
circumstance when a shareholder 
proposal may be excluded, the rules do 
not impose any new obligations with 
respect to Rule 14a–8. 

We are adopting new Item 402(t) to 
implement the requirement of Section 
14A(b)(1) of the Exchange Act that we 
promulgate rules for disclosure of 
golden parachute compensation 
arrangements in a clear and simple 
form, which we believe is best provided 
in both narrative and tabular format. In 
addition to the required disclosure 
under Section 14A(b)(1), we are also 
expanding the disclosure to cover 
agreements between the acquiring 
company and the named executive 
officers of a target company in a merger 
or similar transaction. Though this 
additional disclosure will result in 
certain additional costs for issuers 
preparing a merger proxy, we believe 
that the additional disclosure is 
appropriate in order to provide 
shareholders information about the full 
scope of golden parachute 
compensation applicable to the 
transaction. If the disclosure provided 
by the issuer is not presented in a clear 
manner, the disclosure of golden 
parachute compensation for both target 
and acquirer executives in target and 
acquirer proxy statements may be 
confusing to investors. In addition, 
because parties often have to rely on 
each other for the other side’s 
information, this reliance may add to 

318 See letter from CCMC. 

319 Exchange Act Section 14A(c)(4). 
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the costs of mergers that are ultimately 
born by shareholders. There may also be 
certain indirect costs to issuers and 
shareholders as a result of our rule 
amendments, as the additional 
disclosure of golden parachute 
compensation may result in increased 
transactional expenses in the form of 
additional advisers and consultants, 
increased time to prepare disclosure 
documents, and increased time and 
expense to negotiate compensation 
arrangements. 

Furthermore, companies engaging in 
or subject to a Rule 13e–3 going-private 
transaction and companies preparing 
solicitation/recommendation statements 
given their status as targets in third-
party tender offers may face increased 
costs because of the required disclosure 
of golden parachute compensation 
arrangements, including the required 
table and aggregate totals. In addition, 
companies soliciting proxies or consents 
for transactions for which additional 
disclosure is required pursuant to Note 
A of Schedule 14A may face increased 
costs as well due to the additional 
disclosure requirements of Item 5 of 
Schedule 14A. We have adopted these 
disclosure requirements that go beyond 
the requirements of Section 14A(b)(1) 
because we believe the rules will reduce 
the regulatory disparity that might 
otherwise result from treating such 
transactions differently from mergers. In 
response to commentators, however, we 
have eliminated the proposed 
requirement for bidders in third-party 
tender offers to provide Item 402(t) 
disclosure. We believe this change is 
appropriate given that target companies 
that are the subject of third-party tender 
offers will provide the 402(t) disclosure 
in their Schedules 14D–9 within ten 
days after the commencement of the 
offers. We also believe this change 
addresses the concern expressed by one 
of the commentators that third-party 
bidders, particularly in non-negotiated 
transactions, may not have access to 
reliable information about the golden 
parachute arrangements between target 
companies and their named executive 
officers. By retaining the disclosure 
requirement in Schedule 14D–9, we are 
still able to minimize the regulatory 
disparity that might otherwise result 
from treating third-party tender offers 
differently than other transactions. 

As noted above, there may also be 
additional indirect costs relating to such 
increased disclosure, as well as costs 
associated with obtaining compensation 
information from the other parties 
involved in a transaction in order to 
fulfill the issuer’s disclosure obligations. 

The expanded Compensation 
Discussion and Analysis disclosure may 

also result in costs associated with 
drafting disclosure that addresses 
whether, and if so, how the results of a 
shareholder vote on executive 
compensation were considered in 
determining the issuer’s compensation 
policies and decisions and any resultant 
effect on those compensation policies 
and decisions. Similarly, the revisions 
to the current reporting requirements on 
Form 8–K may result in costs associated 
with assessing the results of a 
shareholder vote on the frequency of 
shareholder votes to approve executive 
compensation and drafting the 
additional disclosure regarding the 
company’s plans to conduct votes in the 
future. Some of these costs could 
include the cost of hiring additional 
advisors, such as attorneys, to assist in 
the analysis and drafting. 

We believe that these costs will not be 
unduly burdensome given that much of 
the disclosure is covered by our pre-
existing disclosure requirements, even 
though we are adopting rules that 
require that such disclosure be included 
in both narrative and tabular format. 
The amendments we adopt exceed the 
pre-existing narrative requirements, as 
we are adopting tabular disclosure with 
an aggregate total and no de minimis 
threshold for perquisites. We expect that 
there will be incremental costs 
associated with drafting the additional 
disclosure, but that much of the 
information would be readily obtainable 
by the parties given existing disclosure 
requirements and as part of the due 
diligence process prior to drafting the 
transaction documents. 

In addition to the direct costs 
associated with the required disclosure, 
the amended rules might create 
additional indirect costs for private 
companies that may be engaged in 
takeovers of public companies. We do 
not expect, however, the specific and 
detailed disclosure and the shareholder 
advisory vote regarding golden 
parachutes to diminish the number of 
takeover transactions. 

The note to Rule 14a–8(i)(10) we are 
adopting may also impose certain costs 
on shareholders as it would permit 
issuers to exclude certain shareholder 
proposals that would otherwise not be 
excludable under our rules. In addition, 
our rule amendments may impose 
certain indirect costs on shareholders 
who might pursue alternative means to 
communicate their positions regarding 
the frequency of say-on-pay votes. We 
do not believe that the rules we are 
adopting today would impose any 
additional direct or indirect costs on 
issuers because of shareholder 
proposals. Any such costs would result 

from the shareholder advisory votes 
required by Section 14A. 

V. Consideration of Impact on the 
Economy, Burden on Competition, and 
Promotion of Efficiency, Competition 
and Capital Formation 

Section 23(a)(2) of the Exchange 
Act 320 also requires us, when adopting 
rules under the Exchange Act, to 
consider the impact that any new rule 
would have on competition. Section 
23(a)(2) prohibits us from adopting any 
rule that would impose a burden on 
competition not necessary or 
appropriate in furtherance of the 
purposes of the Exchange Act. In 
addition, Section 2(b) 321 of the 
Securities Act and Section 3(f) 322 of the 
Exchange Act require us, when engaging 
in rulemaking where we are required to 
consider or determine whether an action 
is necessary or appropriate in the public 
interest, to also consider whether the 
action will promote efficiency, 
competition, and capital formation. 

The amendments we are adopting will 
implement the Section 14A requirement 
for shareholder advisory votes to 
approve executive compensation, the 
frequency of such votes, and golden 
parachute compensation arrangements 
in connection with merger and similar 
transactions. We also adopting certain 
additional disclosure requirements to 
provide investors with additional 
information about these required votes 
and to apply the required disclosure 
from Section 14A(b)(1) to certain other 
agreements and transaction structures. 
We do not believe that the additional 
disclosure we are adopting will impose 
a burden on competition. 

The amendments we are adopting will 
not only implement the requirements of 
Section 14A of the Exchange Act, but 
will also help ensure that shareholders 
receive disclosure regarding the 
required votes, the nature of an issuer’s 
responsibilities to hold the votes under 
Section 14A, and the issuer’s 
consideration of the results of the votes 
and the effect of such consideration on 
the issuer’s compensation policies and 
decisions. The amendments will also 
enhance the transparency of a 
company’s compensation policies. As 
discussed in greater detail above, we 
believe these benefits will be achieved 
without imposing any significant 
additional burdens on issuers. As a 
result, the amendments we are adopting 
should improve the ability of investors 
to make informed voting and investment 
decisions, and, therefore lead to 

320 15 U.S.C. 78w(a)(2). 

321 15 U.S.C. 77b(b). 

322 15 U.S.C. 78c(f). 
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increased efficiency and 
competitiveness of the U.S. capital 
markets. 

We believe the amendments we are 
adopting will also benefit issuers and 
their shareholders by specifying in a 
clear and concise fashion how issuers 
must comply with the Dodd-Frank Act 
requirements, in the context of the 
Federal proxy rules and our disclosure 
rules. By specifying how issuers must 
comply with the shareholder advisory 
votes and enhanced disclosure 
requirements from Section 14A, our 
rules will allow for more consistent 
disclosure from all entities and clearer 
disclosure for shareholders. By reducing 
uncertainty and promoting efficient 
presentation of information, our rules 
will permit issuers to more efficiently 
plan and draft disclosure documents, 
including annual meeting proxy 
statements, merger proxies, and tender 
offer and going-private documents. 

Our rules will also provide additional 
time before smaller reporting companies 
are required to conduct the shareholder 
advisory votes on executive 
compensation and the frequency of say-
on-pay votes. We believe that a delayed 
effective date for smaller reporting 
companies should allow those 
companies to observe how the rules 
operate for other companies and will 
increase efficiency by allowing them to 
better prepare for implementation of the 
rules. We also believe that delayed 
implementation for these companies 
will allow us to evaluate the 
implementation of the adopted rules by 
larger companies and provide us with 
the additional opportunity to consider 
whether adjustments to the rule would 
be appropriate for smaller reporting 
companies before the rules become 
applicable to them. 

Our rules will require enhanced 
disclosure of golden parachute 
compensation arrangements in merger 
and similar transactions, regardless of 
how such transactions are structured. 
We believe the uniformity of our 
disclosure requirements across different 
types of transactions will help 
competition as issuers will be able to 
structure such transactions as they see 
fit, without the additional disclosure 
required by Section 14A(b) weighing in 
favor of a particular transaction 
structure. Though our amended rules 
will create additional, incremental 
disclosure burdens, we believe that the 
rules we are amending will enhance 
capital formation by allowing for clearer 
disclosure, more informed voting 
decisions by investors, and consistency 
across different types of transactions. 

VI. Final Regulatory Flexibility Act 
Analysis 

This Final Regulatory Flexibility 
Analysis (FRFA) has been prepared in 
accordance with the Regulatory 
Flexibility Act.323 This FRFA relates to 
revisions to the rules under the 
Exchange Act regarding the proxy 
solicitation process and related 
executive compensation disclosures. 

A. Reasons for, and Objectives of, the 
Proposed Action 

The rule amendments are designed to 
implement the requirements of Section 
951 of the Dodd-Frank Act, enhance the 
disclosure relating to the shareholder 
advisory votes required by Exchange 
Act Section 14A, and specify how our 
proxy rules will apply to such votes. 
Specifically, we are adopting 
amendments to the proxy rules to 
require shareholder advisory votes to 
approve executive compensation, to 
approve the frequency of shareholder 
votes to approve executive 
compensation, and to approve golden 
parachute compensation arrangements 
in connection with merger transactions. 
The amendments also require enhanced 
disclosure regarding an issuer’s 
consideration of these votes and the 
impact of such consideration on an 
issuer’s compensation policies and 
decisions. 

B. Legal Basis 

We are adopting the amendments 
pursuant to Section 951 of the Dodd-
Frank Wall Street Reform and Consumer 
Protection Act, Sections 3(b), 6, 7, 10, 
and 19(a) of the Securities Act of 1933, 
as amended, and Sections 13, 14(a), 
14A, 23(a), and 36 of the Securities 
Exchange Act of 1934, as amended. 

C. Significant Issues Raised by Public 
Comments 

In the Proposing Release, we 
requested comment on any aspect of the 
IRFA, including the number of small 
entities that would be affected by the 
proposed amendments, the nature of the 
impact, how to quantify the number of 
small entities that would be affected, 
and how to quantify the impact of the 
proposed amendments. We did not 
receive comments specifically 
addressing the IRFA. However, several 
commentators addressed aspects of the 
proposed rule amendments that could 
potentially affect small entities. In 
particular, some commentators believed 
that smaller companies should be 
exempted from all or part of the 

323 5 U.S.C. 601. 

amendments.324 Although we are not 
adopting a complete exemption from the 
amendments, we have made revisions to 
the amendments to phase-in the 
requirements for a shareholder advisory 
vote on executive compensation and a 
shareholder advisory vote on the 
frequency of say-on-pay votes for two 
full years to give smaller reporting 
companies more time to prepare for 
implementation of the rules and so that 
they can observe how larger companies 
conduct the votes. Smaller reporting 
companies will be required to conduct 
shareholder advisory votes on golden 
parachute compensation as required by 
Rule 14a–21(c) without a two-year 
delay. 

D. Small Entities Subject to the Final 
Amendments 

The amendments will affect some 
companies that are small entities. The 
Regulatory Flexibility Act defines ‘‘small 
entity’’ to mean ‘‘small business,’’ ‘‘small 
organization,’’ or ‘‘small governmental 
jurisdiction.’’ 325 The Commission’s 
rules define ‘‘small business’’ and ‘‘small 
organization’’ for purposes of the 
Regulatory Flexibility Act for each of 
the types of entities regulated by the 
Commission. Securities Act Rule 157 326 

and Exchange Act Rule 0–10(a) 327 

define a company, other than an 
investment company, to be a ‘‘small 
business’’ or ‘‘small organization’’ if it 
has total assets of $5 million or less on 
the last day of its most recent fiscal year. 
We estimate that there are 
approximately 1,210 companies, other 
than investment companies, that may be 
considered small entities. The proposed 
amendments would affect small entities 
that have a class of securities that are 
registered under Section 12 of the 
Exchange Act. An investment company, 
including a business development 
company,328 is considered to be a ‘‘small 
business’’ if it, together with other 
investment companies in the same 
group of related investment companies, 
has net assets of $50 million or less as 
of the end of its most recent fiscal 
year.329 We believe that certain of the 
amendments would affect small entities 
that are business development 
companies that have a class of securities 
registered under Section 12 of the 
Exchange Act. We estimate that there 

324 See, e.g., letters from Am. Bankers, ICBA, 
NACD, Society of Corp. Sec., and VBA. 

325 5 U.S.C. 601(6). 
326 17 CFR 230.157. 
327 17 CFR 240.0–10(a). 
328 Business development companies are a 

category of closed-end investment companies that 
are not required to register under the Investment 
Company Act [15 U.S.C. 80a–2(a)(48)]. 

329 17 CFR 270.0–10(a). 
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are approximately 31 business 
development companies that may be 
considered small entities. 

E. Reporting, Recordkeeping, and Other 
Compliance Requirements 

The disclosure amendments are 
designed to enhance the disclosure 
regarding the shareholder advisory votes 
required by Section 14A of the 
Exchange Act and provide additional 
disclosure about golden parachute 
compensation arrangements. These 
amendments would require small 
entities to provide: 

• Disclosure of the shareholder 
advisory votes required by Section 14A 
and the effects of such votes, including 
whether they are non-binding; 

• Disclosure of golden parachute 
arrangements described by Section 
14A(b)(1) of the Exchange Act in merger 
proxies, and additional disclosure not 
required by Section 14A(b)(1) in 
connection with tender offers and going 
private transactions; and 

• Disclosure of the issuer’s decision 
in light of the shareholder vote on the 
frequency of shareholder votes to 
approve executive compensation 
required by Section 14A(a)(2) of the 
Exchange Act as to how frequently the 
issuer will include a shareholder vote 
on the compensation of executives. 

F. Duplicative, Overlapping, or 
Conflicting Federal Rules 

We believe the amendments would 
not duplicate, overlap, or conflict with 
other Federal rules. 

G. Significant Alternatives 

The Regulatory Flexibility Act directs 
us to consider alternatives that would 
accomplish our stated objectives, while 
minimizing any significant adverse 
impact on small entities. In connection 
with the disclosure amendments, we 
considered the following alternatives: 

• Establishing different compliance or 
reporting requirements or timetables 
that take into account the resources 
available to small entities; 

• Clarifying, consolidating, or 
simplifying compliance and reporting 
requirements under the rules for small 
entities; 

• Use of performance rather than 
design standards; and 

• Exempting small entities from all or 
part of the requirements. 

Currently, small entities that are 
smaller reporting companies under 
Exchange Act Rule 12b–12 are subject to 
some different compliance or reporting 
requirements under Regulation S–K and 
the amendments will not affect these 

requirements.330 Under Regulation S–K, 
smaller reporting companies are 
permitted to provide abbreviated 
compensation disclosure with respect to 
the principal executive officer and two 
most highly compensated executive 
officers for the last two completed fiscal 
years. Specifically, smaller reporting 
companies may provide the executive 
compensation disclosure specified in 
Items 402(l) through (r) of Regulation 
S–K, rather than the corresponding 
disclosure specified in Items 402(a) 
through (k) of Regulation S–K. Items 
402(l) through (r) do not require smaller 
reporting companies to provide CD&A. 
Other than the amendments to CD&A, 
the remaining disclosure requirements 
apply to smaller reporting companies to 
the same extent as larger issuers, 
following the two-year phase-in period 
for say-on-pay votes and votes on the 
frequency of say-on-pay votes. 

As noted above, the amendments to 
CD&A do not apply to smaller reporting 
companies. We are not expanding the 
existing scaled disclosure requirements 
under Item 402 of Regulation S–K, or 
establishing additional different 
compliance requirements or an 
exemption from coverage of the 
proposed amendments for smaller 
reporting companies. The amendments 
will provide investors with enhanced 
disclosure regarding the shareholder 
votes required by Section 14A of the 
Exchange Act and the issuers’ 
consideration of the votes. 

We are adopting amendments to Item 
5 of Schedule 14A, as well as other 
forms and schedules, to implement and 
supplement the requirement of Section 
14A(b)(1) to provide disclosure of 
golden parachute compensation 
arrangements in a clear and simple 
form. Under the amendments, all 
companies will be subject to the same 
golden parachute disclosure 
requirements. As amended, Schedule 
14A will require the disclosure pursuant 
to Item 402(t) of Regulation S–K with 
respect to golden parachute 
compensation arrangements for merger 
proxies. Though much of the disclosure 
required by our amendment to Item 5 of 
Schedule 14A is currently required for 
all issuers, regardless of size, under our 
amended rules such disclosure will be 
required to be included in a tabular 
format pursuant to Item 402(t) of 
Regulation S–K, which will include an 
aggregate total and specific 
quantification of various compensation 
elements. All companies, regardless of 
size, will also be subject to these 

330 Rule 12b–2 excludes business development 
companies from the definition of ‘‘smaller reporting 
companies.’’ 

additional disclosure requirements in 
connection with other transactions not 
required by Section 14A(b)(1), including 
certain tender offers and Rule 13e–3 
going-private transactions. 

In addition, our amendments will 
require clear and straightforward 
disclosure of issuer’s responses to 
shareholder advisory votes, and of 
golden parachute compensation 
arrangements in connection with 
mergers and similar transactions. We 
have used design rather than 
performance standards in connection 
with the amendments because, based on 
our past experience, we believe the 
amendments will be more useful to 
investors if there are specific disclosure 
requirements. The amendments are 
intended to result in more 
comprehensive and clear disclosure. In 
addition, the specific disclosure 
requirements in the amendments will 
promote consistent and comparable 
disclosure among all companies. 

VII. Statutory Authority and Text of the 
Amendments 

The amendments described in this 
release are being adopted under the 
authority set forth in Section 951 of the 
Dodd-Frank Wall Street Reform and 
Consumer Protection Act, Sections 3(b), 
6, 7, 10, and 19(a) of the Securities Act 
of 1933, as amended, and Sections 13, 
14(a), 14A, 23(a), and 36 of the 
Securities Exchange Act of 1934, as 
amended. 

List of Subjects in 17 CFR Parts 229, 
240 and 249 

Reporting and recordkeeping 
requirements, Securities. 

Text of the Amendments 
For the reasons set out in the 

preamble, the Commission amends title 
17, chapter II, of the Code of Federal 
Regulations as follows: 

PART 229—STANDARD 
INSTRUCTIONS FOR FILING FORMS 
UNDER SECURITIES ACT OF 1933, 
SECURITIES EXCHANGE ACT OF 1934 
AND ENERGY POLICY AND 
CONSERVATION ACT OF 1975— 
REGULATION S–K 

■ 1. The general authority citation for 
part 229 is revised to read as follows: 

Authority: 15 U.S.C. 77e, 77f, 77g, 77h, 77j, 
77k, 77s, 77z–2, 77z–3, 77aa(25), 77aa(26), 
77ddd, 77eee, 77ggg, 77hhh, 777iii, 77jjj, 
77nnn, 77sss, 78c, 78i, 78j, 78l, 78m, 78n, 
78n–1, 78o, 78u–5, 78w, 78ll, 78mm, 80a–8, 
80a–9, 80a–20, 80a–29, 80a–30, 80a–31(c), 
80a–37, 80a–38(a), 80a–39, 80b–11, and 7201 
et seq.; and 18 U.S.C. 1350, unless otherwise 
noted. 

* * * * * 
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■ 2. Amend § 229.402 by: 
■ a. Revising the last sentence of 
paragraph (a)(6)(ii); 
■ b. Removing ‘‘and’’ at the end of 
paragraph (b)(1)(v); 
■ c. Removing the period and adding in 
its place ‘‘; and’’ at the end of paragraph 
(b)(1)(vi); 
■ d. Adding paragraph (b)(1)(vii); 
■ e. Revising the last sentence of 
paragraph (m)(5)(ii); and 
■ f. Adding paragraph (t). 

The revisions read as follows: 

§ 229.402 (Item 402) Executive 
compensation. 

(a) * * * 
(6) * * * 
(ii) * * * Except with respect to the 

disclosure required by paragraph (t) of 
this Item, registrants may omit 
information regarding group life, health, 
hospitalization, or medical 
reimbursement plans that do not 
discriminate in scope, terms or 
operation, in favor of executive officers 
or directors of the registrant and that are 
available generally to all salaried 
employees. 
* * * * * 

(b) * * * 
(1) * * * 
(vii) Whether and, if so, how the 

registrant has considered the results of 
the most recent shareholder advisory 
vote on executive compensation 
required by section 14A of the Exchange 
Act (15 U.S.C. 78n–1) or § 240.14a–20 of 
this chapter in determining 
compensation policies and decisions 
and, if so, how that consideration has 
affected the registrant’s executive 
compensation decisions and policies. 
* * * * * 

(m) * * * 
(5) * * * 
(ii) * * * Except with respect to 

disclosure required by paragraph (t) of 
this Item, smaller reporting companies 
may omit information regarding group 
life, health, hospitalization, or medical 
reimbursement plans that do not 
discriminate in scope, terms or 
operation, in favor of executive officers 
or directors of the smaller reporting 
company and that are available 
generally to all salaried employees. 
* * * * * 

GOLDEN PARACHUTE COMPENSATION 

(t) Golden Parachute Compensation. 
(1) In connection with any proxy or 
consent solicitation material providing 
the disclosure required by section 
14A(b)(1) of the Exchange Act (15 U.S.C. 
78n–1(b)(1)) or any proxy or consent 
solicitation that includes disclosure 
under Item 14 of Schedule 14A 
(§ 240.14a–101) pursuant to Note A of 
Schedule 14A, with respect to each 
named executive officer of the acquiring 
company and the target company, 
provide the information specified in 
paragraphs (t)(2) and (3) of this section 
regarding any agreement or 
understanding, whether written or 
unwritten, between such named 
executive officer and the acquiring 
company or target company, concerning 
any type of compensation, whether 
present, deferred or contingent, that is 
based on or otherwise relates to an 
acquisition, merger, consolidation, sale 
or other disposition of all or 
substantially all assets of the issuer, as 
follows: 

Name 

(a) 

Cash 
($) 

(b) 

Equity 
($) 

(c) 

Pension/ 
NQDC 

($) 

(d) 

Perquisites/ 
benefits 

($) 

(e) 

Tax 
reimbursement 

($) 

(f) 

Other 
($) 

(g) 

Total 
($) 

(h) 

PEO .............................. 
PFO .............................. 
A ................................... 
B ................................... 
C ................................... 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

........................ 

(2) The table shall include, for each 
named executive officer: 

(i) The name of the named executive 
officer (column (a)); 

(ii) The aggregate dollar value of any 
cash severance payments, including but 
not limited to payments of base salary, 
bonus, and pro-rated non-equity 
incentive compensation plan payments 
(column (b)); 

(iii) The aggregate dollar value of: 
(A) Stock awards for which vesting 

would be accelerated; 
(B) In-the-money option awards for 

which vesting would be accelerated; 
and 

(C) Payments in cancellation of stock 
and option awards (column (c)); 

(iv) The aggregate dollar value of 
pension and nonqualified deferred 
compensation benefit enhancements 
(column (d)); 

(v) The aggregate dollar value of 
perquisites and other personal benefits 

or property, and health care and welfare 
benefits (column (e)); 

(vi) The aggregate dollar value of any 
tax reimbursements (column (f)); 

(vii) The aggregate dollar value of any 
other compensation that is based on or 
otherwise relates to the transaction not 
properly reported in columns (b) 
through (f) (column (g)); and 

(viii) The aggregate dollar value of the 
sum of all amounts reported in columns 
(b) through (g) (column (h)). 

Instructions to Item 402(t)(2). 
1. If this disclosure is included in a 

proxy or consent solicitation seeking 
approval of an acquisition, merger, 
consolidation, or proposed sale or other 
disposition of all or substantially all the 
assets of the registrant, or in a proxy or 
consent solicitation that includes 
disclosure under Item 14 of Schedule 
14A (§ 240.14a–101) pursuant to Note A 
of Schedule 14A, the disclosure 
provided by this table shall be 

quantified assuming that the triggering 
event took place on the latest 
practicable date, and that the price per 
share of the registrant’s securities shall 
be determined as follows: If the 
shareholders are to receive a fixed dollar 
amount, the price per share shall be that 
fixed dollar amount, and if such value 
is not a fixed dollar amount, the price 
per share shall be the average closing 
market price of the registrant’s securities 
over the first five business days 
following the first public announcement 
of the transaction. Compute the dollar 
value of in-the-money option awards for 
which vesting would be accelerated by 
determining the difference between this 
price and the exercise or base price of 
the options. Include only compensation 
that is based on or otherwise relates to 
the subject transaction. Apply 
Instruction 1 to Item 402(t) with respect 
to those executive officers for whom 
disclosure was required in the issuer’s 
most recent filing with the Commission 
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under the Securities Act (15 U.S.C. 77a 
et seq.) or Exchange Act (15 U.S.C. 78a 
et seq.) that required disclosure 
pursuant to Item 402(c). 

2. If this disclosure is included in a 
proxy solicitation for the annual 
meeting at which directors are elected 
for purposes of subjecting the disclosed 
agreements or understandings to a 
shareholder vote under section 
14A(a)(1) of the Exchange Act (15 U.S.C. 
78n–1(a)(1)), the disclosure provided by 
this table shall be quantified assuming 
that the triggering event took place on 
the last business day of the registrant’s 
last completed fiscal year, and the price 
per share of the registrant’s securities is 
the closing market price as of that date. 
Compute the dollar value of in-the-
money option awards for which vesting 
would be accelerated by determining 
the difference between this price and 
the exercise or base price of the options. 

3. In the event that uncertainties exist 
as to the provision of payments and 
benefits or the amounts involved, the 
registrant is required to make a 
reasonable estimate applicable to the 
payment or benefit and disclose 
material assumptions underlying such 
estimates in its disclosure. In such 
event, the disclosure would require 
forward-looking information as 
appropriate. 

4. For each of columns (b) through (g), 
include a footnote quantifying each 
separate form of compensation included 
in the aggregate total reported. Include 
the value of all perquisites and other 
personal benefits or property. Individual 
perquisites and personal benefits shall 
be identified and quantified as required 
by Instruction 4 to Item 402(c)(2)(ix) of 
this section. For purposes of quantifying 
health care benefits, the registrant must 
use the assumptions used for financial 
reporting purposes under generally 
accepted accounting principles. 

5. For each of columns (b) through (h), 
include a footnote quantifying the 
amount payable attributable to a double-
trigger arrangement (i.e., amounts 
triggered by a change-in-control for 
which payment is conditioned upon the 
executive officer’s termination without 
cause or resignation for good reason 
within a limited time period following 
the change-in-control), specifying the 
time-frame in which such termination 
or resignation must occur in order for 
the amount to become payable, and the 
amount payable attributable to a single-
trigger arrangement (i.e., amounts 
triggered by a change-in-control for 
which payment is not conditioned upon 
such a termination or resignation of the 
executive officer). 

6. A registrant conducting a 
shareholder advisory vote pursuant to 

§ 240.14a–21(c) of this chapter to cover 
new arrangements and understandings, 
and/or revised terms of agreements and 
understandings that were previously 
subject to a shareholder advisory vote 
pursuant to § 240.14a–21(a) of this 
chapter, shall provide two separate 
tables. One table shall disclose all 
golden parachute compensation, 
including both the arrangements and 
amounts previously disclosed and 
subject to a shareholder advisory vote 
under section 14A(a)(1) of the Exchange 
Act (15 U.S.C. 78n–1(a)(1)) and 
§ 240.14a–21(a) of this chapter and the 
new arrangements and understandings 
and/or revised terms of agreements and 
understandings that were previously 
subject to a shareholder advisory vote. 
The second table shall disclose only the 
new arrangements and/or revised terms 
subject to the separate shareholder vote 
under section 14A(b)(2) of the Exchange 
Act and § 240.14a–21(c) of this chapter. 

7. In cases where this Item 402(t)(2) 
requires disclosure of arrangements 
between an acquiring company and the 
named executive officers of the 
soliciting target company, the registrant 
shall clarify whether these agreements 
are included in the separate shareholder 
advisory vote pursuant to § 240.14a– 
21(c) of this chapter by providing a 
separate table of all agreements and 
understandings subject to the 
shareholder advisory vote required by 
section 14A(b)(2) of the Exchange Act 
(15 U.S.C. 78n–1(b)(2)) and § 240.14a– 
21(c) of this chapter, if different from 
the full scope of golden parachute 
compensation subject to Item 402(t) 
disclosure. 

(3) Provide a succinct narrative 
description of any material factors 
necessary to an understanding of each 
such contract, agreement, plan or 
arrangement and the payments 
quantified in the tabular disclosure 
required by this paragraph. Such factors 
shall include, but not be limited to a 
description of: 

(i) The specific circumstances that 
would trigger payment(s); 

(ii) Whether the payments would or 
could be lump sum, or annual, 
disclosing the duration, and by whom 
they would be provided; and 

(iii) Any material conditions or 
obligations applicable to the receipt of 
payment or benefits, including but not 
limited to non-compete, non-
solicitation, non-disparagement or 
confidentiality agreements, including 
the duration of such agreements and 
provisions regarding waiver or breach of 
such agreements. 

Instructions to Item 402(t). 

1. A registrant that does not qualify as 
a ‘‘smaller reporting company,’’ as 
defined by § 229.10(f)(1) of this chapter, 
must provide the information required 
by this Item 402(t) with respect to the 
individuals covered by Items 
402(a)(3)(i), (ii) and (iii) of this section. 
A registrant that qualifies as a ‘‘smaller 
reporting company,’’ as defined by 
§ 229.10(f)(1) of this chapter, must 
provide the information required by this 
Item 402(t) with respect to the 
individuals covered by Items 
402(m)(2)(i) and (ii) of this section. 

2. The obligation to provide the 
information in this Item 402(t) shall not 
apply to agreements and understandings 
described in paragraph (t)(1) of this 
section with senior management of 
foreign private issuers, as defined in 
§ 240.3b–4 of this chapter. 
■ 3. Amend § 229.1011 by redesignating 
paragraph (b) as paragraph (c) and 
adding new paragraph (b) to read as 
follows: 

§ 229.1011 (Item 1011) Additional 
information. 

* * * * * 
(b) Furnish the information required 

by Item 402(t)(2) and (3) of this part 
(§ 229.402(t)(2) and (3)) and in the 
tabular format set forth in Item 402(t)(1) 
of this part (§ 229.402(t)(1)) with respect 
to each named executive officer 

(1) Of the subject company in a Rule 
13e–3 transaction; or 

(2) Of the issuer whose securities are 
the subject of a third-party tender offer, 
regarding any agreement or 
understanding, whether written or 
unwritten, between such named 
executive officer and the subject 
company, issuer, bidder, or the 
acquiring company, as applicable, 
concerning any type of compensation, 
whether present, deferred or contingent, 
that is based upon or otherwise relates 
to the Rule 13e–3 transaction or third-
party tender offer. 

Instructions to Item 1011(b). 
1. The obligation to provide the 

information in paragraph (b) of this 
section shall not apply where the issuer 
whose securities are the subject of the 
Rule 13e–3 transaction or tender offer is 
a foreign private issuer, as defined in 
§ 240.3b–4 of this chapter. 

2. For purposes of Instruction 1 to 
Item 402(t)(2) of this part: If the 
disclosure is included in a Schedule 
13E–3 (§ 240.13e–100 of this chapter) or 
Schedule 14D–9 (§ 240.14d–101 of this 
chapter), the disclosure provided by this 
table shall be quantified assuming that 
the triggering event took place on the 
latest practicable date and that the price 
per share of the securities of the subject 
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company in a Rule 13e–3 transaction, or 
of the issuer whose securities are the 
subject of the third-party tender offer, 
shall be determined as follows: If the 
shareholders are to receive a fixed dollar 
amount, the price per share shall be that 
fixed dollar amount, and if such value 
is not a fixed dollar amount, the price 
per share shall be the average closing 
market price of such securities over the 
first five business days following the 
first public announcement of the 
transaction. Compute the dollar value of 
in-the-money option awards for which 
vesting would be accelerated by 
determining the difference between this 
price and the exercise or base price of 
the options. Include only compensation 
that is based on or otherwise relates to 
the subject transaction. Apply 
Instruction 1 to Item 402(t) with respect 
to those executive officers for whom 
disclosure was required in the most 
recent filing by the subject company in 
a Rule 13e–3 transaction or by the issuer 
whose securities are the subject of a 
third-party tender offer, with the 
Commission under the Securities Act 
(15 U.S.C. 77a et seq.) or Exchange Act 
(15 U.S.C. 78a et seq.) that required 
disclosure pursuant to Item 402(c). 
* * * * * 

PART 240—GENERAL RULES AND 
REGULATIONS, SECURITIES 
EXCHANGE ACT OF 1934 

■ 4. The general authority citation for 
part 240 is revised to read as follows: 

Authority: 15 U.S.C. 77c, 77d, 77g, 77j, 
77s, 77z–2, 77z–3, 77eee, 77ggg, 77nnn, 
77sss, 77ttt, 78c, 78d, 78e, 78f, 78g, 78i, 78j, 
78j–1, 78k, 78k–1, 78l, 78m, 78n, 78n–1, 78o, 
78o–4, 78p, 78q, 78s, 78u–5, 78w, 78x, 78ll, 
78mm, 80a–20, 80a–23, 80a–29, 80a–37, 80b– 
3, 80b–4, 80b–11, and 7201 et seq., 18 U.S.C. 
1350, and 12 U.S.C. 5221(e)(3), unless 
otherwise noted. 

* * * * * 
■ 5. Amend § 240.13e–100 by revising 
Item 15 to read as follows: 
* * * * * 

§ 240.13e–100 Schedule 13E–3, 
Transaction statement under section 13(e) 
of the Securities Exchange Act of 1934 and 
Rule 13e–3 (§ 240.13e–3) thereunder. 

* * * * * 
Item 15. Additional Information 

Furnish the information required by 
Item 1011(b) and (c) of Regulation 
M–A (§ 229.1011(b) and (c) of this 
chapter). 
* * * * * 
■ 6. Amend § 240.14a–4 by: 
■ a. Adding the phrase ‘‘and votes to 
determine the frequency of shareholder 
votes on executive compensation 

pursuant to § 240.14a–21(b) of this 
chapter’’ at the end of the first sentence 
of paragraph (b)(1); 
■ b. Adding paragraph (b)(3). 

The addition reads as follows: 

§ 240.14a–4 Requirements as to proxy. 

* * * * * 
(b) * * * 
(3) A form of proxy which provides 

for a shareholder vote on the frequency 
of shareholder votes to approve the 
compensation of executives required by 
section 14A(a)(2) of the Securities 
Exchange Act of 1934 (15 U.S.C. 
78n–1(a)(2)) shall provide means 
whereby the person solicited is afforded 
an opportunity to specify by boxes a 
choice among 1, 2 or 3 years, or abstain. 
* * * * * 
■ 7. Amend § 240.14a–6 by: 
■ a. Revising paragraph (a)(7); and 
■ b. Adding the phrase ‘‘to paragraph 
(a)’’ following the words ‘‘Note 1’’, ‘‘Note 
2’’, ‘‘Note 3’’ and ‘‘Note 4’’. 

The revision reads as follows: 

§ 240.14a–6 Filing requirements. 

(a) * * * 
(7) A vote to approve the 

compensation of executives as required 
pursuant to section 14A(a)(1) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78n–1(a)(1)) and § 240.14a–21(a) 
of this chapter, or pursuant to section 
111(e)(1) of the Emergency Economic 
Stabilization Act of 2008 (12 U.S.C. 
5221(e)(1)) and § 240.14a–20 of this 
chapter, a vote to determine the 
frequency of shareholder votes to 
approve the compensation of executives 
as required pursuant to Section 
14A(a)(2) of the Securities Exchange Act 
of 1934 (15 U.S.C. 78n–1(a)(2)) and 
§ 240.14a–21(b) of this chapter, or any 
other shareholder advisory vote on 
executive compensation. 
* * * * * 
■ 8. Amend § 240.14a–8 by adding Note 
to paragraph (i)(10) to read as follows: 

§ 240.14a–8 Shareholder proposals. 

* * * * * 
(i) * * * 
(10) * * * 
Note to paragraph (i)(10): A company may 

exclude a shareholder proposal that would 
provide an advisory vote or seek future 
advisory votes to approve the compensation 
of executives as disclosed pursuant to Item 
402 of Regulation S–K (§ 229.402 of this 
chapter) or any successor to Item 402 (a ‘‘say-
on-pay vote’’) or that relates to the frequency 
of say-on-pay votes, provided that in the 
most recent shareholder vote required by 
§ 240.14a–21(b) of this chapter a single year 
(i.e., one, two, or three years) received 
approval of a majority of votes cast on the 
matter and the company has adopted a policy 

on the frequency of say-on-pay votes that is 
consistent with the choice of the majority of 
votes cast in the most recent shareholder vote 
required by § 240.14a–21(b) of this chapter. 

* * * * * 
■ 9. Add § 240.14a–21 to read as 
follows: 

§ 240.14a–21 Shareholder approval of 
executive compensation, frequency of 
votes for approval of executive 
compensation and shareholder approval of 
golden parachute compensation. 

(a) If a solicitation is made by a 
registrant and the solicitation relates to 
an annual or other meeting of 
shareholders at which directors will be 
elected and for which the rules of the 
Commission require executive 
compensation disclosure pursuant to 
Item 402 of Regulation S–K (§ 229.402 of 
this chapter), the registrant shall, for the 
first annual or other meeting of 
shareholders on or after January 21, 
2011, or for the first annual or other 
meeting of shareholders on or after 
January 21, 2013 if the registrant is a 
smaller reporting company, and 
thereafter no later than the annual or 
other meeting of shareholders held in 
the third calendar year after the 
immediately preceding vote under this 
subsection, include a separate 
resolution subject to shareholder 
advisory vote to approve the 
compensation of its named executive 
officers, as disclosed pursuant to Item 
402 of Regulation S–K. 

Instruction to paragraph (a): 
The registrant’s resolution shall 

indicate that the shareholder advisory 
vote under this subsection is to approve 
the compensation of the registrant’s 
named executive officers as disclosed 
pursuant to Item 402 of Regulation 
S–K (§ 229.402 of this chapter). The 
following is a non-exclusive example of 
a resolution that would satisfy the 
requirements of this subsection: 
‘‘RESOLVED, that the compensation 
paid to the company’s named executive 
officers, as disclosed pursuant to Item 
402 of Regulation S–K, including the 
Compensation Discussion and Analysis, 
compensation tables and narrative 
discussion is hereby APPROVED.’’ 

(b) If a solicitation is made by a 
registrant and the solicitation relates to 
an annual or other meeting of 
shareholders at which directors will be 
elected and for which the rules of the 
Commission require executive 
compensation disclosure pursuant to 
Item 402 of Regulation S–K (§ 229.402 of 
this chapter), the registrant shall, for the 
first annual or other meeting of 
shareholders on or after January 21, 
2011, or for the first annual or other 
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meeting of shareholders on or after 
January 21, 2013 if the registrant is a 
smaller reporting company, and 
thereafter no later than the annual or 
other meeting of shareholders held in 
the sixth calendar year after the 
immediately preceding vote under this 
subsection, include a separate 
resolution subject to shareholder 
advisory vote as to whether the 
shareholder vote required by paragraph 
(a) of this section should occur every 1, 
2 or 3 years. Registrants required to 
provide a separate shareholder vote 
pursuant to § 240.14a–20 of this chapter 
shall include the separate resolution 
required by this section for the first 
annual or other meeting of shareholders 
after the registrant has repaid all 
obligations arising from financial 
assistance provided under the TARP, as 
defined in section 3(8) of the Emergency 
Economic Stabilization Act of 2008 (12 
U.S.C. 5202(8)), and thereafter no later 
than the annual or other meeting of 
shareholders held in the sixth calendar 
year after the immediately preceding 
vote under this subsection. 

(c) If a solicitation is made by a 
registrant for a meeting of shareholders 
at which shareholders are asked to 
approve an acquisition, merger, 
consolidation or proposed sale or other 
disposition of all or substantially all the 
assets of the registrant, the registrant 
shall include a separate resolution 
subject to shareholder advisory vote to 
approve any agreements or 
understandings and compensation 
disclosed pursuant to Item 402(t) of 
Regulation S–K (§ 229.402(t) of this 
chapter), unless such agreements or 
understandings have been subject to a 
shareholder advisory vote under 
paragraph (a) of this section. Consistent 
with section 14A(b) of the Exchange Act 
(15 U.S.C. 78n–1(b)), any agreements or 
understandings between an acquiring 
company and the named executive 
officers of the registrant, where the 
registrant is not the acquiring company, 
are not required to be subject to the 
separate shareholder advisory vote 
under this paragraph. 
Instructions to § 240.14a–21: 

1. Disclosure relating to the 
compensation of directors required by 
Item 402(k) (§ 229.402(k) of this chapter) 
and Item 402(r) of Regulation S–K 
(§ 229.402(r) of this chapter) is not 
subject to the shareholder vote required 
by paragraph (a) of this section. If a 
registrant includes disclosure pursuant 
to Item 402(s) of Regulation S–K 
(§ 229.402(s) of this chapter) about the 
registrant’s compensation policies and 
practices as they relate to risk 
management and risk-taking incentives, 

these policies and practices would not 
be subject to the shareholder vote 
required by paragraph (a) of this section. 
To the extent that risk considerations 
are a material aspect of the registrant’s 
compensation policies or decisions for 
named executive officers, the registrant 
is required to discuss them as part of its 
Compensation Discussion and Analysis 
under § 229.402(b) of this chapter, and 
therefore such disclosure would be 
considered by shareholders when voting 
on executive compensation. 

2. If a registrant includes disclosure of 
golden parachute compensation 
arrangements pursuant to Item 402(t) 
(§ 229.402(t) of this chapter) in an 
annual meeting proxy statement, such 
disclosure would be subject to the 
shareholder advisory vote required by 
paragraph (a) of this section. 

3. Registrants that are smaller 
reporting companies entitled to provide 
scaled disclosure in accordance with 
Item 402(l) of Regulation S–K 
(§ 229.402(l) of this chapter) are not 
required to include a Compensation 
Discussion and Analysis in their proxy 
statements in order to comply with this 
section. For smaller reporting 
companies, the vote required by 
paragraph (a) of this section must be to 
approve the compensation of the named 
executive officers as disclosed pursuant 
to Item 402(m) through (q) of Regulation 
S–K (§ 229.402(m) through (q) of this 
chapter). 
■ 10. Amend § 240.14a–101 by: 
■ a. Removing the dash that appears 
before paragraph (a) of Item 5 and 
adding in its place an open parenthesis; 
■ b. Adding paragraph (a)(5) of Item 5; 
■ c. Adding the phrase ‘‘to paragraph 
(a)’’ following the word ‘‘Instruction’’ 
that follows new paragraph (a)(5) of 
Item 5; 
■ d. Adding paragraph (b)(3) of Item 5; 
■ e. Adding the phrase ‘‘to paragraph 
(b)’’ following the word ‘‘Instruction’’ 
that follows new paragraph (b)(3) of 
Item 5; 
■ f. Adding Item 24. 

The additions read as follows: 

§ 240.14a–101 Schedule 14A. Information 
required in proxy statement. 

SCHEDULE 14A. INFORMATION 

* * * * * 
Item 5. Interest of Certain Persons in 

Matters to Be Acted Upon. 
(a) * * * 
(5) If the solicitation is made on 

behalf of the registrant, furnish the 
information required by Item 402(t) of 
Regulation S–K (§ 229.402(t) of this 
chapter). 
* * * * * 

(b) * * * 

(3) If the solicitation is made on 
behalf of the registrant, furnish the 
information required by Item 402(t) of 
Regulation S–K (§ 229.402(t) of this 
chapter). 
* * * * * 

Item 24. Shareholder Approval of 
Executive Compensation. Registrants 
required to provide any of the separate 
shareholder votes pursuant to 
§ 240.14a–21 of this chapter shall 
disclose that they are providing each 
such vote as required pursuant to 
section 14A of the Securities Exchange 
Act (15 U.S.C. 78n–1), briefly explain 
the general effect of each vote, such as 
whether each such vote is non-binding, 
and, when applicable, disclose the 
current frequency of shareholder 
advisory votes on executive 
compensation required by Rule 14a– 
21(a) and when the next such 
shareholder advisory vote will occur. 
■ 11. Amend § 240.14c–101 by adding 
paragraph (c) of Item 3 to read as 
follows: 

§ 240.14c–101 Schedule 14C. Information 
required in information statement. 

SCHEDULE 14C. INFORMATION 

* * * * * 
Item 3. * * *  
(c) Furnish the information required 

by Item 402(t) of Regulation S–K 
(§ 229.402(t) of this chapter). 
* * * * * 
■ 12. Amend § 240.14d–100 by revising 
Item 11 to read as follows: 

§ 240.14d–100 Tender offer statement 
pursuant to section 14(d)(1) of the 
Securities Exchange Act of 1934. 
* * * * * 

Item 11. Additional Information. 
Furnish the information required by 

Item 1011(a) and (c) of Regulation M–A 
(§ 229.1011 of this chapter). 
* * * * * 
■ 13. Amend § 240.14d–101 by 
amending Item 8 to add the words ‘‘and 
(c)’’ after ‘‘Item 1011(b)’’. 

PART 249—FORMS, SECURITIES 
EXCHANGE ACT OF 1934 

■ 14. The general authority citation for 
part 249 continues to read as follows: 

Authority: 15 U.S.C. 78a et seq. and 7201 
et seq.; and 18 U.S.C. 1350, unless otherwise 
noted. 

* * * * * 
■ 15. Amend Form 8–K (referenced in 
§ 249.308), Item 5.07, by revising 
paragraph (b), adding paragraph (d), and 
revising Instruction 1 to read as follows: 

Note: The text of Form 8–K does not, and 
this amendment will not, appear in the Code 
of Federal Regulations. 
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Form 8–K 

* * * * * 
Item 5.07. Submission of Matters to a 
Vote of Security Holders 
* * * * * 

(b) If the meeting involved the 
election of directors, the name of each 
director elected at the meeting, as well 
as a brief description of each other 
matter voted upon at the meeting; and 
state the number of votes cast for, 
against or withheld, as well as the 
number of abstentions and broker non-
votes as to each such matter, including 
a separate tabulation with respect to 
each nominee for office. For the vote on 
the frequency of shareholder advisory 
votes on executive compensation 
required by section 14A(a)(2) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78n–1) and § 240.14a–21(b), state 
the number of votes cast for each of 

1 year, 2 years, and 3 years, as well as 
the number of abstentions. 
* * * * * 

(d) No later than one hundred fifty 
calendar days after the end of the 
annual or other meeting of shareholders 
at which shareholders voted on the 
frequency of shareholder votes on the 
compensation of executives as required 
by section 14A(a)(2) of the Securities 
Exchange Act of 1934 (15 U.S.C. 78n– 
1), but in no event later than sixty 
calendar days prior to the deadline for 
submission of shareholder proposals 
under § 240.14a–8, as disclosed in the 
registrant’s most recent proxy statement 
for an annual or other meeting of 
shareholders relating to the election of 
directors at which shareholders voted 
on the frequency of shareholder votes 
on the compensation of executives as 
required by section 14A(a)(2) of the 
Securities Exchange Act of 1934 (15 
U.S.C. 78n–1(a)(2)), by amendment to 

the most recent Form 8–K filed pursuant 
to (b) of this Item, disclose the 
company’s decision in light of such vote 
as to how frequently the company will 
include a shareholder vote on the 
compensation of executives in its proxy 
materials until the next required vote on 
the frequency of shareholder votes on 
the compensation of executives. 
* * * * * 

Instruction 1 to Item 5.07. The four 
business day period for reporting the 
event under this Item 5.07, other than 
with respect to Item 5.07(d), shall begin 
to run on the day on which the meeting 
ended. * * * 
* * * * * 

By the Commission. 

Dated: January 25, 2011. 


Elizabeth M. Murphy, 
Secretary. 
[FR Doc. 2011–1971 Filed 2–1–11; 8:45 am] 
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