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United States Environnmental Protection Agency (E P.A)
Regi on IV

IN THE MATTER OF: LI NDSEY ESTATES, LLC LI NDSEY ESTATES GREENWOOD,
ALABANMA, RESPONDENT.

Cl ean Water Act

CWA 04-2007-4537(B)
Sept enber 4, 2007

CONSENT AGREEMENT AND FI NAL ORDER
CONSENT AGREEMENT
|. Statutory Authority

1. This is a civil penalty proceedi ng pursuant to Section 309(g)(2)(A) of the
Cl ean Water Act ("CWA"), 33 U.S.C. 8 1319(g)(2)(A), and the Consolidated Rul es of
Practice Governing the Administrative Assessnment of Civil Penalties, |ssuance of
Compl i ance or Corrective Action Orders and the Revocation, Term nation or Suspen-
sion of Permts, including Subpart |, published at 64 Fed. Reg. 40176 (July 23,
1999) and codified at 40 Code of Federal Regulations ("C.F.R ") Part 22.

2. The authority to take action under Section 309(g)(2)(A) of the CWA, 33 U S.C
§ 1319(g)(2)(A), is vested in the Adm nistrator of the United States Environmental
Protection Agency ("EPA"). The Adm nistrator has del egated this authority to the
Regi onal Admi nistrator, Region 4, who in turn has del egated this authority to the
Director of the Water Managenent Division, who in turn has del egated this author-
ity to the Chief of the Water Programs Enforcenment Branch of EPA, Region 4
(" Conpl ai nant™) .

Il. Allegations

3. At all tines relevant to this action, Lindsey Estates, LLC ("Respondent"),
was a limted liability corporation fornmed under the laws of the State of Al abama
and, therefore, a "person" within the nmeaning of Section 502(5) of the CWA, 33
U S.C 8 1362(5).

4. At all times relevant to this action, Respondent owned and/or operated a con-
struction site known as Lindsey Estates ("Facility") located at Lindsey Loop Road,
G eenwood, Al abama, and is the "Operator"” of the Facility within the neaning of
Rul e 335-6-12-.02(n) of the Permt Regul ations.
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5. To acconplish the objective of the CWA, defined in Section 101(a) of the CWA,
33 U S.C. § 1251(a), to restore and maintain the chenical, physical and bi ol ogical
integrity of the nation's waters, Section 301(a) of the CWA, 33 U.S.C. § 1311(a),
prohi bits the discharge of pollutants by any person into waters of the United
States except as in conpliance with a National Pollutant Di scharge Elim nation
System ("NPDES") Pernit issued pursuant to Section 402 of the CWA, 33 U.S.C. §
1342.

6. Section 402 of the CWA, 33 U. S.C. § 1342, establishes a NPDES Permit Program
aut hori zing EPA or authorized states to adm nister the NPDES Permt Program in-
cluding the i ssuance of NPDES pernmits allowi ng for the discharge of pollutants,

i ncluding stormwater, into navigable waters subject to specific terms and condi -
tions. EPA has granted the State of Al abama through the Departnent of Environnent-
al Managenment ("ADEM') approval to issue NPDES permits pursuant to Section 402(b)
of the CWA

7. ADEM i ssued Adninistrative Code Chapter 335-6-12, the National Pollutant Dis-
charge Eli m nati on System (NPDES) Construction, Noncoal/Nonnetallic Mning and Dry
Processi ng Less Than Five Acres, O her Land Di sturbance Activities, and Areas As-
sociated Wth These Activities ("Permt Regulations"), in accordance with Code of
Al abama 1975, Sections 22-22-1 to 22-22-14 and Sections 22-22A-1 to 22-22A-16 et
seq., as anended, effective March 1, 2003, and revised on Septenber 19, 2006

8. Regulated facilities must submit a Notice of Registration ("NOR') requesting
coverage under the Pernit Regul ations, and must submit a NOR each year thereafter
to maintain coverage until all disturbed areas have been reclai med and/ or effect-
ive stormwater quality remedi ati on has been achieved. The Permit Regul ations al so
require that a Construction Best Managenent Practices Plan ("CBMPP"), designed to
m ni m ze pollutant discharges in stormwater runoff to the maxi num extent practic-
abl e during | and disturbance activities, be submitted, fully inplenmented and ef-
fectively maintai ned. The ADEM Water Division is responsible for the approval of
coverage under the Pernit Regul ations, upon subm ssion of the NOR and CBMPP.

9. On July 5, 2006, Respondent submitted a NOR requesting pernmt coverage for
its Facility to ADEM A Notice of Coverage was sent to Respondent with an effect-
ive date of July 5, 2006, and an expiration date of July 4, 2007. ADEM received a
subsequent NOR from the Respondent on July 12, 2007. The re-registration Notice of
Coverage issued to the Respondent contains an expiration date of July 4, 2008.

10. Rule 335-6-12-.06(4) of the Permit Regulations requires the Permttee to
take all reasonable steps to prevent and/or nmininmze, to the naxi num extent prac-
ti cabl e, any di scharge which has a reasonable |ikelihood of adversely affecting
the quality of groundwater or surface water receiving the discharge(s).

11. Rule 335-6-12-.21(4) of the Pernmt Regulations requires the Permttee to en-
sure that Best Managenent Practices ("BMPs") are designed, inplenented and regu-
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larly maintained to provide effective treatnment of discharges of pollutants in
stormwater resulting fromrunoff generated by probable stormevents expected or
predi cted during construction disturbance, and during extended periods of adverse
weat her and seasonabl e conditi ons.

12. Rule 335-6-12-.21(5)(a) of the Permt Regulations requires the Permttee to
ensure that BMPs are fully inplemented and regul arly maintai ned.

13. Rule 335-6-12-.21(6) of the Permit Regulations requires the Permttee to re-
nedi ate any off-site deposition or discharge of sedinent and ot her pollutants and
i mpl enent neasures to renediate any inpacts to the maxi num extent practicabl e.

14. Rul e 335-6-12-.35(10)(a) of the Pernmit Regulations requires the Pernittee to
take pronpt steps to nitigate and prevent/nininize any adverse inpact resulting
from nonconpliance with any requirenents of the Pernmit; determ ne the nature and
i npact of the non-conplying discharge; and renove, to the nmaxi mum extent practic-
al, pollutants deposited off-site or in any waterbody or storm water conveyance.

15. Rule 335-6-12-.35(11)(a) of the Permt Regulations requires the Permttee to
take all reasonabl e steps, including cessation of construction, building produc-
tion or other activities, to prevent/mnimze any violation of the Permit or to
prevent/m ni m ze any adverse inpacts.

16. On February 7, 2007, representatives of EPA in conjunction with ADEM per -
formed a Conpliance Storm Water Eval uation |Inspection ("CSWElI") at Respondent's
Facility. EPA's CSWEI was to evaluate the treatnment and di sposal of stormwater at
the Facility in accordance with the CWA, the regul ati ons pronul gated thereunder at
40 C.F.R) § 122.26, and the ADEM Permt.

17. As a result of the CSWEI, EPA, Region 4 has deternined that Respondent dis-
charged storm water associated with industrial activity fromits Facility within
t he nmeani ng of Section 402(p) of the CWA, 33 U.S.C. § 1342(p), and its inplenent-
ing regul ations.

18. During the CSWEI, EPA inspectors observed the foll ow ng:

A. Respondent failed to take all reasonable steps to prevent and/or mninze,
to the maxi num extent practicable, any discharge which has a reasonable |ikeli-
hood of adversely affecting the quality of the groundwater or surface water re-
ceiving the discharge(s), as required by Rule 335-6-12-.06(4) of the Permt
Regul ati ons.

B. Respondent failed to ensure that BMPs are designed, inplenented, and regu-
larly maintained to provide effective treatnment of discharges of pollutants in
stormwater resulting fromrunoff generated by probable storm events expected/
predi cted during construction di sturbance, and during extended periods of ad-
verse weat her and seasonabl e conditions, in accordance with Rule 335-6-
12-.21(4) of the Permit Regul ati ons. Sedi nent was observed in the receiving
stream
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C. Respondent failed to fully inplenent BMPs, as required by Rul e 335-6-
12-.21(5)(a) of the Permt Regulations. Sedinment was inpacting a streamat the
Facility in several locations due to a total |ack of BMPs.

D. Respondent failed to renediate any off-site deposition or discharge of
sedi ment and ot her pollutants and inpl enent neasures to renmedi ate any inpacts
to the maxi mum extent practicable as required by Rule 335-6-12-.21(6) of the
Permt Regul ations. Sedinent was inpacting a streamat the Facility in severa
| ocations due to a total |ack of BMPs.

E. Respondent failed to take pronpt steps to nitigate and prevent/nininmze
any adverse inpact resulting from nonconpliance with any requirements of the
Permit; determine the nature and inpact of the non-conplying discharge; and re-
nove, to the maxi num extent practical, pollutants deposited off-site or in any
wat er body or storm water conveyance as required by Rule 335-6-12-.35(10)(a) of
the Permit Regul ations. Sedinment was inpacting a streamat the Facility in sev-
eral locations due to a total |ack of BMPs.

F. Respondent failed to take all reasonabl e steps, including cessation of
construction, building production or other activities, to prevent/mnimze any
violation of the Permit or to prevent/mnimze any adverse inpacts as required
by Rul e 335-6-12-.35(11)(a) of the Permt Regul ations. Sedinment was inpacting a
streamat the Facility in several locations due to a total |ack of BMPs.

19. Therefore, Respondent violated Sections 301 and 402(p) of the CwWA, 33
U.S.C. 88 1311 and 1342(p), by failing to comply with the Permt, and for dis-
charges not authorized by the Pernmit.

I11. Stipulations and Findi ngs

20. Conpl ai nant and Respondent have conferred for the purpose of settlenent pur-
suant to 40 CF.R § 22.18 and desire to resolve this matter and settle the alleg-
ations described herein without a formal hearing. Therefore, w thout the taking of
any evidence or testinmony, the naking of any argument, or the adjudication of any
issue in this matter, and in accordance with 40 CF. R § 22.13(b), this Consent
Agreenent and Final Order ("CA/FO') will sinultaneously conmence and conclude this
matter.

21. For the purposes of this CA/FO Respondent admits the jurisdictional allega-
tions set out above and neither adm ts nor denies the factual allegations set out
above.

22. Respondent hereby waives its right to contest the allegations set out above
and its right to appeal the Final Order acconpanying this Consent Agreenent.

23. Respondent consents to the assessnent of and agrees to pay the civil penalty
as set forth in this CA/ FO

24. By signing this CANFO Respondent certifies that the information it has sup-
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plied concerning this mtter was at the time of submission, and is, truthful, ac-
curate, and conplete for each such subm ssion, response and statenent. Respondent
realizes that there are significant penalties for subnitting false or m sleading
i nformati on, including the possibility of fines and/or inprisonnent for know ng
subm ssi on of such information.

25. EPA reserves the right to assess and collect any and all civil penalties for
any violation described herein to the extent that any information or certification
provi ded by Respondent was materially false or inaccurate at the tine such inform
ation or certification was provided to EPA

26. Conpl ai nant and Respondent agree to settle this natter by their execution of
this CA/FO The parties agree that the settlenent of this matter is in the public
interest and that this CAFOis consistent with the applicable requirenents of the
CWA.

I'V. Paynment

27. Pursuant to Section 309(g)(2)(A) of the CWA, 33 U. S.C. 8 1319(9g)(2)(A), and
40 C.F. R Part 19, and considering the nature of the violations and other rel evant
factors, EPA has determ ned that Ten Thousand Dol lars ($10,000.00) is an appropri-
ate civil penalty to settle this action.

28. Respondent shall submt paynent of the penalty specified in the preceding
paragraph within thirty (30) days of the effective date of this CA/FO via a cash-
ier's or certified check, payable to the order of "Treasurer, United States of
America." The check shall reference on its face the name of Respondent and the
Docket Nunber of this CA/FO Such paynent shall be tendered to:

U S. Environmental Protection Agency
Cinci nnati Accounting Operations

Mel I on Lockbox 371099M

Pi ttsburgh, PA 15251-7099

29. At the time of paynent, Respondent shall send a separate copy of the check,
and a witten statenent that paynent has been nade in accordance with this CA/ FQ,
to the follow ng persons at the foll owi ng addresses:

Regi onal Hearing Clerk

U.S. Environnental Protection Agency, Region 4
61 Forsyth Street, S.W

Atl anta, GA 30303-8960

and

Mary Matt ox

U.S. Environnmental Protection Agency, Region 4
Wat er Prograns Enforcenment Branch

Wat er Managenent Divi sion
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61 Forsyth Street, S.W Atlanta, GA 30303-8960

30. The penalty anmount specified above shall represent civil penalties assessed
by EPA and shall not be deductible for purposes of federal taxes.

31. Pursuant to 40 CF.R Part 13 and 31 U.S.C. § 3717 et seq., if EPA does not
recei ve paynent of the penalty assessed by this CAFOin full by its due date, in-
terest shall accrue on the unpaid balance fromthe due date through the date of
paynment at an annual rate equal to the rate of the current value of funds to the
United States Treasury as prescribed and published by the Secretary of the Treas-

ury. If all or part of the paynent is overdue, EPA will|l assess a | ate-paynent
handl i ng charge of $ 15.00, with an additional delinquent notice charge of $15.00
for each subsequent thirty (30) day period. EPA will also assess on a nonthly

basis an up to six percent (6% per annum penalty on any principal anmunt not paid
within ninety (90) days of the due date.

32. Pursuant to Section 309(g)(9) of the CWA, 33 U S.C. § 1319(g)(9), failure by
Respondent to pay the penalty assessed by the CAFOin full by its due date may
subj ect Respondent to a civil action to collect the assessed penalty plus interest
(at currently prevailing rates fromthe effective date of this CAFO, attorney's
fees, costs for collection proceedings and a quarterly nonpaynent penalty for each
gquarter during which such failure to pay persists. Such nonpaynent penalty shal
be in an amount equal to twenty percent (20% of the aggregate ampunt of such pen-
alty and nonpaynent penalty which are unpaid as of the begi nning of such quarter
In any such collection action, the validity, amunt and appropriateness of the
penalty and of this CA/FO shall not be subject to review

V. General Provisions

33. This CA/FO shall not relieve Respondent of its obligation to comply with al
appl i cabl e provisions of federal, state, or local law, nor shall it be construed
to be a ruling on, or determination of, any issue related to any federal, state,
or local permt. Other than as expressed herein, conpliance with this CA/ FO shal
not be a defense to any actions subsequently commrenced pursuant to federal |aws
and regul ati ons admi ni stered by EPA.

34. Nothing in this CA/FO shall be construed as prohibiting, altering, or in any
way limting the ability of the United States to seek any other renedi es or sanc-
tions available by virtue of Respondent's violation of this CA/FO or of the stat-
utes and regul ati ons upon which this CAFO is based, or for Respondent's violation
of any federal or state statute, regulation or permt.

35. Except as otherwi se set forth herein, this CAFO constitutes a settlenment by
Conpl ai nant and Respondent of all claims for civil penalties pursuant to the CWA
with respect to only those violations alleged in this CAFO Except as otherw se
set forth herein, conpliance with this CA FO shall resolve the allegations of vi-
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ol ations contained herein. Nothing in this CAFOis intended to nor shall be con-
strued to operate in any way to resolve any crimnal liability of Respondent, or
other liability resulting fromviolations that were not alleged in this CA FO

O her than as expressed herein, Conplainant does not waive any right to bring an
enforcenent action agai nst Respondent for violation of any federal or state stat-
ute, regulation or pernmit, to initiate an action for inmnent and substantial en-
dangernment, or to pursue crimninal enforcenent.

36. Each undersigned representative of the parties to this CA/FO certifies that
he or she is fully authorized to enter into the terms and conditions of this CA/ FO
and to execute and legally bind that party to it.

37. This CA/FO applies to and is binding upon Respondent and its officers, dir-
ectors, enployees, agents, successors and assigns.

38. Any change in the | egal status of Respondent, including but not linmted to
any transfer of assets of real or personal property, shall not alter Respondent's
responsibilities under this CA FO

39. Each party shall bear its own costs and attorneys fees in connection with
the action resolved by this CA FO

40. In accordance with 40 CF.R § 22.5, the individuals below are authorized to
receive service relating to this proceeding.

For Conpl ai nant :

Tanya Fl oyd

Associ at e Regi onal Counse

O fice of Environnental Accountability

U S. Environnmental Protection Agency, Region 4
61 Forsyth Street

Atl anta, GA 30303-8960

(404) 562-9813

For Respondent:

Connor Far mer

Li ndsey Estates, LLC
15 Sout hl ake Lane
Hoover, Al abama 35244
(205) 790-4954

41. The parties acknowl edge and agree that this CAFOis subject to the require-
ments of 40 C.F. R 8§ 22.45(c)(4), which provides a right to petition to set aside
a consent agreenment and proposed final order based on comments received during the
publ i c comrent period.
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42. Pursuant to Section 309(g) of the CWA, 33 U S.C. 8§ 1319(g), and 40 CF.R 8§
22.38(b), Conplainant represents that the State of Al abama was provided a prior
opportunity to consult with Conplainant regarding this mtter.

VI. Effective Date

43. The effective date of this CA/FO shall be the date on which the CAAFO is
filed with the Regi onal Hearing C erk.

AGREED AND CONSENTED TO

For COVPLAI NANT, U.S. ENVI RONMVENTAL PROTECTI ON AGENCY:
Douglas F. Mundrick, P.E.

Chi ef
Wat er Programs Enforcenment Branch
Wat er Managenent Divi sion
U.S. EPA, Region 4
2007 W 2908343 (E.P.A))
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