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United States Environnmental Protection Agency (E P.A)
Regi on VI |

IN THE MATTER OF M & T DEVELOPMENT, |INC. 1808 EAST FI FTH STREET
WASHI NGTON, M SSOURI 63090, RESPONDENT
Proceedi ngs under Section 309(g) of the Clean Water Act, 33 U S.C. 8§ 1319(9)

Cl ean Water Act

Docket No. CWA-07-2008-0054
May 23, 2008

CONSENT AGREEMENT FI NAL ORDER

The United States Environmental Protection Agency (EPA), Region VII
(Conpl ai nant) and M & T Devel oprment, Inc., (Respondent) have agreed to a settle-
ment of this action before the filing of a conplaint, and thus this action is sim
ul taneously commenced and concl uded pursuant to Rules 22.13(b) and 22.18(b)(2) of
the Consolidated Rules of Practice Governing the Administrative Assessnent of
Civil Penalties, |ssuance of Conpliance or Corrective Action Orders, and the Re-
vocation, Termination or Suspension of Pernmits (Consolidated Rules), 40 C.F.R 88
22.13(b) and 22.18(b)(2).

ALLEGATI ONS
Juri sdiction

1. This is an administrative action for the assessnment of civil penalties insti-
tuted pursuant to Section 309(g) of the Federal Water Pollution Control Act, com
monly referred to as the Clean Water Act (CWA), 33 U.S.C. § 1319(g), and in ac-
cordance with the Consolidated Rules of Practice Governing the Adnmi nistrative As-
sessnent of Civil Penalties and the Revocation, Term nation or Suspension of Per-
mts, 40 C.F.R Part 22.

2. This Consent Agreenent and Final Order (CA/FO serves as notice that EPA has
reason to believe that Respondent has violated Sections 301 and 402 of the CWA, 33
U S. C. 8§ 1311 and 8§ 1342, and regul ations pronul gated thereunder.

Parties
3. The authority to take action under Section 309(g) of the CWA, 33 U S.C. §

1319(g), is vested in the Adm nistrator of EPA. The Admi ni strator has del egated
this authority to the Regional Administrator, EPA, Region VII, who in turn has
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del egated it to the Director of the Water, Wetlands and Pesticides Division of
EPA, Region VIl (Conplainant).

4. Respondent is M & T Devel opnent, Inc., a conmpany registered under the | aws of
M ssouri and authorized to conduct business in the State of M ssouri.

Statutory and Regul atory Framework

5. Section 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits the discharge of
pol lutants except in conpliance with, inter alia, Section 402 of the CWA, 33
US.C, 8 1342. Section 402 of the CWA, 33 U.S.C. 8§ 1342, provides that pollutants
may be di scharged only in accordance with the ternms of a National Pollutant Dis-
charge Elim nation System (NPDES) pernit issued pursuant to that Section.

6. The CWA prohibits the discharge of "pollutants" froma "point source" into a
"navi gable water” of the United States, as these terns are defined by Section 502
of the CWA, 33 U. S.C. § 1362.

7. Section 402(p) of the CWA, 33 U S.C. § 1342(p), sets forth requirements for
the i ssuance of NPDES pernits for the discharge of stormwater. Section 402(p) of
the CWA, 33 U.S.C. § 1342(p), requires, in part, that a discharge of storm water
associated with an industrial activity must conformw th the requirenments of an
NPDES pernmit issued pursuant to Sections 301 and 402 of the CWA, 33 U S.C. 8§ 1311
and 1342.

8. Pursuant to Section 402(p) of the CWA, 33 U.S.C. § 1342(p), EPA pronul gated
regul ations setting forth the NPDES pernmit requirenents for storm water discharges
at 40 CF. R § 122.26.

9. 40 C.F.R 88 122.26(a)(1)(ii) and 122.26(c) require dischargers of storm wa-
ter associated with industrial activity to apply for an individual pernmit or to
seek coverage under a pronul gated storm water general pernit.

10. 40 CF.R 8 122.26(b)(14)(x) defines "stormwater discharge associated with
i ndustrial activity,” in part, as construction activity including clearing, grad-
i ng, and excavation, except operations that result in the disturbance of |ess than
five (5) acres of total |and area which are not part of a |arger common plan of
devel opnent or sale.

11. The M ssouri Department of Natural Resources (MDNR) is the state agency with
the authority to adm nister the federal NPDES programin M ssouri pursuant to Sec-
tion 402 of the CWA, 33 U S.C. 8§ 1342. EPA nmintains concurrent enforcement au-
thority with del egated states for violations of the CWA

12. The MDNR issued a General Permt for the discharge of storm water under the
NPDES, Permit No. MOR101-R108. This General Pernit becane effective on February 8,
2002, and expired on February 7, 2007 and was renewed on February 8, 2007. This
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General Permit governs stormnater discharges associated with construction or |and
di sturbance activity (e.g., clearing, grubbing, excavating, grading, and other
activity that results in the destruction of the root zone).

13. The MDNR issued a General Permt for the discharge of storm water under the
NPDES, Permit No. MOR109xxx. This General Permt becane effective on March 8, 2007
and expires on March 7, 2012. This General Pernit governs Construction or |and
di sturbance activity (e.g., clearing, grubbing, excavating, grading, and other
activity that results in the destruction of the root zone and/or |and disturbance
activity that is reasonably certain to cause pollution to waters of the state).
This General Permt also applies to | and disturbance activities near val uable re-
source waters.

Fact ual Background

14. Respondent is a "person" as defined by Section 502(5) of the CWA, 33 U.S.C
§ 1362(5).

15. At all tines relevant to this action, Respondent was the owner and/or oper-
ator of a construction site known as Lake Labadie ("Site") located at the inter-
section of Highway T and Broken Arrow Drive in Labadie, Mssouri. Construction
activities occurred at the Site including clearing, grading and excavation which
di sturbed five (5) or nore acres of total |and area or which disturbed |ess than
five (5) acres of total land area that was part of a |larger common plan of devel -
oprment or sale.

16. Storm water, snow nelt, surface drainage, and runoff water from Respondent's
facility goes into an unnaned tributary of Labadie Creek. Labadie Creek enpties
into the Mssouri River. The runoff and drainage from Respondent's facility is
"stormwater" as defined by 40 C.F. R § 122.26(b)(13).

17. Storm water contains "pollutants" as defined by Section 502(6) of the CWA
33 U.S.C. 8§ 1362(6).

18. The Site has "storm water discharge associated with industrial activity" as
defined by 40 CF. R 8§ 122.26(b)(14)(x), and is a "point source" as defined by
Section 502(14) of the CWA, 33 U.S.C. § 1362(14).

19. Storm water contains "pollutants"” as defined by Section 502(6) of the CWA
33 U.S.C. 8§ 1362(6).

20. The Site has "storm water discharges associated with industrial activity" as
defined by 40 CF. R 8§ 122.26(b)(14)(x),and is a "point source", as defined by
Section 502(14) of the CWA, 33 U . S.C. § 1362(14).

21. Respondent discharged pollutants into "navigable waters" as defined by CWA
Section 502, 33 U.S.C § 1362.
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22. Stormwater runoff from Respondent's construction site results in the addi-
tion of pollutants froma point source to navigable waters, and thus is the "dis-
charge of a pollutant” as defined by CWA Section 502(12), 33 U.S.C. § 1362(12).

23. Respondent's discharge of pollutants associated with an industrial activity,
as defined by 40 CF. R § 122.26(b)(14)(x), requires a permt issued pursuant to
Section 402 of the CWA, 33 U S.C. § 1342.

24. Respondent applied for and was issued NPDES permit coverage under the Gener-
al Permt described in paragraph 12, above, for a 43-acre portion of the devel op-
ment, generally described as Phases | and |Il. MDNR assi gned Respondent permt num
ber MO-R106697, which was issued on August 20, 2004.

25. On Novenber 8, 2006, EPA inspectors perforned an inspection of the Site un-
der the authority of Section 308(a) of the CWA, 33 U.S.C. § 1318(a). The purpose
of the inspection was to evaluate the discharge of stormwater at the site in ac-
cordance with the CWA

26. Respondent applied for and was issued NPDES permit coverage under the Gener-
al Permt described in paragraph 13, above, for the entire 80-acre devel opnent.
MDNR assi gned Respondent permt number MO R109794, which was issued on May 21,
2007.

Fi ndi ngs of Violation
Count 1
Failure to Maintain Best Management Practices (BMPS)

27. The facts stated in paragraphs 14 through 26 above are herein incorporated.

28. Part 11 of the Requirenents and CGuidelines section of Respondent's permt
requires that the Respondent shall at all times maintain all pollution contro
measures and systens in good order to achieve conpliance with the terns of the
General Permit.

29. The EPA inspection referenced in paragraph 25 above, reveal ed that Respond-
ent had not adequately maintained silt fencing.

30. The EPA inspection referenced in paragraph 25 above, reveal ed that Respond-
ent had not adequately maintained curb inlet protection nechani sns.

31. Respondent's failure to properly maintain its pollution control neasures is
a violation of Respondent's General Pernit, and as such, is a violation of Sec-
tions 301(a) and 402(p) of the CWA, 33 U. S.C. § 1311(a) and § 1342(p).

Count 2
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Di scharge Wthout a Permt

32. The facts stated in paragraphs 14 through 26 above are herein incorporated

33. Part 1 of the Applicability section of Respondent's pernmt states that any
owner/operator of a site that will disturb one (1) or nore acres and who di sturbs
land prior to permt issuance fromMDNR is in violation of State and Federal |aw.

34. The inspection referenced in paragraph 25 above reveal ed that Respondent
commenced construction and | and di sturbance activities in the northern portion of
the site, generally described as Phase IIl, prior to obtaining authorization

35. Respondent's failure to obtain a pernit before commencing | and di sturbing
activities resulted in an unauthorized discharge of stormwater w thout a pernmit,
and as such, is a violation of Sections 301(a) and 402(p) of the CWA, 33 U.S.C. §
1311(a) and § 1342(p).

Count 3
Failure to Install Appropriate Best Managenment Practices

36. The facts stated in paragraphs 14 through 26 above are herein incorporated.

37. Part 8(e) of the Requirenents and CGuidelines section of Respondent's pernit
states that stormwater runoff from di sturbed areas which | eave the site boundary
shal | pass through an appropriate inpedi nent to sedi mnent novenent, such as a sedi-
ment ati on basin, sedinment trap, silt fence, etc., prior to leaving the |and dis-
turbance site. Part 8(h) of the Requirenents and Cui delines section of Respond-
ent's permt states that the SWPPP shall require a sedinentation basin for each
drai nage area with ten (10) or nore acres disturbed at one tine.

38. At the time of the EPA inspection referenced in paragraph 25 above, Re-
spondent had not installed all necessary BMPs on site. Specifically, Respondent
failed to install a sedinment basin, or other equival ent BWPs, for the 25-acre
drai nage area north of the damin Phase |1I

39. Respondent's failure to install appropriate inpedinents to sedi ment
novenment is a violation of Respondent's General Permit, and as such, is a
vi ol ati on of Sections 301(a) and 402(p) of the CWA, 33 U.S.C. § 1311(a) and
§ 1342(p).
Count 4
Failure to Properly |Inplement SWPPP

40. The facts stated in paragraphs 14 through 26 above are herein incorporated.
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41. Part 7 of the Requirenents and Guidelines section of Respondent's permt re-
qui res that Respondent fully inplenent the provisions of the SWPPP t hroughout the
termof the [ and disturbance project.

42. The EPA inspection referenced in paragraph 25 above, reveal ed that Respond-
ent failed to inplenment the SWPPP. Specifically, Respondent failed to inplenment
SWPPP provi sions pertaining to inplenmentation and mai nt enance of best managenent
practices.

43. Respondent's failure to inplenent the SWPPP is a violation of Respondent's
Ceneral Permit, and as such, is a violation of Sections 301(a) and 402(p) of the
CwWA, 33 U.S.C. § 1311(a) and 8§ 1342(p).

Count 5
Failure to Perform and Docunent Site Inspections

44. The facts stated in paragraphs 14 through 26 above are herein incorporated.

45. Part 10 of the Requirenments and Guidelines section of Respondent's permt
requires that docunented inspections be performed at a mni mrum of once per week on
di sturbed areas which have not been finally stabilized. In addition, it requires
that any deficiencies be noted in a report and corrected within seven cal endar
days of the inspection. The report is to be kept at a site which is readily avail -
able fromthe permtted site until final stabilization is achieved.

46. The EPA inspection referenced in paragraph 25 above, reveal ed that Respond-
ent did not perform docunented site inspections at a mnimum of once per week for
each week during active land di sturbance and did not keep all reports at a site
which is readily available fromthe permtted site.

47. Part 10 of the Requirements and Guidelines section of Respondent's permt
requires that docunmented inspections be performed within a reasonable tinme period
(not to exceed 72 hours) follow ng heavy rains.

48. The EPA inspection referenced in paragraph 25 above, reveal ed that Respond-
ent did not perform docunmented inspections in response to every heavy rain event.

49. Respondent's failure to performand docunent site inspections is a violation
of Respondent's General Permt, and as such, is a violation of Sections 301(a) and
402(p) of the CWA, 33 U.S.C. § 1311(a) and § 1342(p).

50. Based on the foregoing Findings of Violation, and pursuant to Section 309(Q)
of the CWA, 33 U.S.C. § 1319(g), EPA, Region VII hereby proposes to issue a Fina
Order assessing an administrative penalty against the Respondent for the viola-
tions cited above, in the amount of $47,500.

© 2008 Thonmson Reuters/West. No daimto Oig. US Gov. Wrks.


http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1311&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1342&FindType=L&ReferencePositionType=T&ReferencePosition=SP_2c830000eaaf5
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1311&FindType=L&ReferencePositionType=T&ReferencePosition=SP_8b3b0000958a4
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1342&FindType=L&ReferencePositionType=T&ReferencePosition=SP_2c830000eaaf5
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1319&FindType=L&ReferencePositionType=T&ReferencePosition=SP_16f4000091d86
http://www.westlaw.com/Find/Default.wl?rs=dfa1.0&vr=2.0&DB=1000546&DocName=33USCAS1319&FindType=L&ReferencePositionType=T&ReferencePosition=SP_16f4000091d86

2008 WL 2437826 Page 7
2008 WL 2437826 (E.P.A.)

CONSENT AGREEMENT

51. Respondent and EPA agree to the terns of this CA/FO and Respondent agrees to
comply with the ternms of the Final Order portion of this CA FO

52. Respondent admits the jurisdictional allegations of this CA/FO and agrees
not to contest EPA' s jurisdiction in this proceeding or any subsequent proceedi ng
to enforce the terms of the Final Order portion of this CA/ FO

53. Respondent neither admts nor denies the factual allegations set forth
above.

54. Respondent waives its right to a judicial or adm nistrative hearing on any
i ssue of fact or law set forth above, and its right to appeal the Final Order por-
tion of this CA/ FO

55. Respondent and Conpl ai nant agree to conciliate the matters set forth in this
CA/ FO wi t hout the necessity of a formal hearing and agree to bear their own costs
and attorney's fees incurred as a result of this action.

56. The undersigned representative of Respondent certifies that he or she is
fully authorized to enter the terns and conditions of this CA/FO and to execute
and legally bind Respondent to it.

57. Nothing contained in the Final Oder portion of this CAFO shall alter or
ot herwi se affect Respondent's obligation to conply with all applicable federal,
state and |l ocal environmental statutes and regul ations and applicable permts.

58. This CA/ FO addresses all civil and adm nistrative clains for the CMA viol a-
tions identified above. Conplainant reserves the right to take any enforcenent ac-
tion with respect to any other violations of the CAM or any other applicable |aw

59. Respondent certifies by the signing of this CAFO that to the best of its
know edge, Respondent's facility is in conpliance with all requirenments of Sec-
tions 301 and 402 of the CWA, 33 U.S.C. 8§88 1311 and 1342.

60. The effect of settlenent described in paragraph 58 above is conditional upon
the accuracy of the Respondent's representations to EPA, as nenorialized in para-
graph 59 above, of this CA/ FO

61. Respondent agrees that, in settlenent of the clainms alleged in this CA/ FQ
Respondent shall pay a penalty of $47,500 as set forth in paragraph 1 of the Final
O der.

62. Respondent understands that failure to pay any portion of the civil penalty
on the date the sane is due may result in the conmencenent of a civil action in
Federal District Court to collect said penalty, along with interest thereon at the
applicable statutory rate.
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FI NAL ORDER
Payment Procedures

Pursuant to the authority of Section 309(g) of the CWA, 33 U.S.C. § 1319(g), and
according to terns of this CAFO |IT |S HEREBY ORDERED THAT:

1. Respondent shall pay a mitigated civil penalty of Forty-seven Thousand Five
Hundred Dol | ars ($47,500) within thirty (30) days of the effective date of this
Fi nal Order.

2. Paynent of the penalty shall be by cashier or certified check nade payable to
the "United States Treasury" and remitted to:
U.S. Environnental Protection Agency
Fi nes and Penalties
Ci ncinnati Finance Center
P. O Box 979077
St. Louis, MO 63197-9000
Thi s paynent shall reference docket nunber CWA-07-2008-0054.

Copi es of the check shall be mailed to:
Sar ah LaBoda
Assi st ant Regi onal Counsel
U.S. Environpental Protection Agency - Region VII
901 North 5'" street
Kansas City, Kansas 66101
and to

Kat hy Robi nson

Regi onal Hearing Clerk

U S. Environnmental Protection Agency - Region VI
901 North 5th Street

Kansas City, Kansas 66101.

3. No portion of the civil penalty or interest paid by Respondent pursuant to
the requirenents of this CA/FO shall be clained by Respondent as a deduction for
federal, state, or local incone tax purposes.

Parti es Bound

4. This Final Order portion of this CA/FO shall apply to and be bindi ng upon Re-
spondent and Respondent's agents, successors and/or assignhs. Respondent shall en-
sure that all contractors, enployees, consultants, firms or other persons or en-
tities acting for Respondent with respect to matters included herein conmply with
the terms of this CA/ FO

General Provisions
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5. Notwi t hstandi ng any ot her provision of this CAFO EPA reserves the right to
enforce the terms of the Final Order portion of this CAFO by initiating a judi-
cial or adm nistrative action pursuant to Section 309 of the CWA, 33 U.S.C. §
1319, and to seek penalties agai nst Respondent or to seek any other renmedy all owed
by | aw.

6. Conpl ai nant reserves the right to take enforcenment action agai nst Respondent
for any future violations of the CWA and its inplenmenting regulations and to en-
force the ternms and conditions of this CA FO

7. This Order shall be entered and becone effective only after the conclusion of
the period of public notice and comrent required pursuant to Section 309(g)(4) of
the CWA, 33 U.S.C. 8§ 1319(g)(4), and 40 C.F.R 8 22.45. Unless otherw se stated,
all time periods stated herein shall be calculated in cal endar days from such
dat e.

8. Respondent and Conpl ai nant shall bear their respective costs and attorney's
f ees.

9. The headings in this CA/FO are for convenience of reference only and shall
not affect interpretation of this CA/ FO

COVPLAI NANT:

U. S. ENVI RONMENTAL PROTECTI ON AGENCY
WIlliamA. Spratlin

Di rector

Water, Wetl ands and Pesticides Division
U.S. Environnental Protection Agency
Regi on 7

Sarah Thi bos LaBoda

Assi stant Regi onal Counsel

U.S. Environnmental Protection Agency
Regi on 7

RESPONDENT:

M&T DEVELOPMENT | NC.
Thomas R. Al soy
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Pr esi dent

IT 1S SO ORDERED. This Final Order shall becone effective i mediately.
Robert Patrick
Regi onal Judicial Oficer

2008 W 2437826 (E.P.A.)
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