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United States Environnmental Protection Agency (E P.A)
O fice of the Admi nistrator
Regi on VI |

IN THE MATTER OF NORVERN, L.L.C 112 SOUTH LOCUST W NFI ELD, | OM 52659,
RESPONDENT
Proceedi ngs under Section 309(a) of the Clean Water Act, 33 U . S.C. § 1319(a)

Cl ean Water Act

CWA- 07-2008- 0052
March 27, 2008

FI NDI NGS OF VI OLATI ON, ORDER FOR COWPLI ANCE
Prelim nary Statenent

1. The follow ng Findings of Violation and Order for Conpliance ("Order") are
made and i ssued pursuant to the authority of Section 309(a)(3) of the Clean Water
Act ("CWA"), 33 U.S.C. 8§ 1319(a)(3). This authority has been del egated by the Ad-
m nistrator of the United States Environnmental Protection Agency ("EPA') to the
Regi onal Admini strator, EPA, Region VIl and further delegated to the Director of
Region VII's Water, Wetlands and Pesticides Division,

2. Respondent is Norvern, L.L.C, a conpany registered under the | aws of Nebraska
and authorized to conduct business in the State of |owa.

Statutory and Regul atory Framework

3. Section 301(a) of the CWA, 33 U.S.C. § 1311(a), prohibits the discharge of
pol lutants except in conpliance with, inter alia, Section 402 of the CWA, 33
US.C 8§ 1342. Section 402 of the CWA, 33 U.S.C. § 1342, provides that pollutants
may be di scharged only in accordance with the ternms of a National Pollutant Dis-
charge Elim nation System ("NPDES") permit issued pursuant to that Section.

4. The CWA prohibits the discharge of "pollutants" froma "point source" into a
"navi gable water” of the United States, as these terns are defined by Section 502
of the CWA, 33 U.S.C. § 1362.

5. Section 402(p) of the CWA, 33 U. S.C. § 1342(p), sets forth requirements for
the i ssuance of NPDES pernits for the discharge of stormwater. Section 402(p) of
the CWA, 33 U. S.C. § 1342(p), requires, in part, that a discharge of storm water
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associated with an industrial activity nust conformw th the requirements of an
NPDES pernit issued pursuant to Sections 301 and 402 of the CWA, 33 U.S.C. 8§ 1311
and 1342.

6. Pursuant to Section 402(p) of the CWA, 33 U.S.C. § 1342(p), EPA promnul gated
regul ations setting forth the NPDES pernit requirenents for storm water discharges
at 40 CF. R § 122.26.

7. 40 C.F.R 88 122.26(a)(1)(ii) and 122.26(c) requires dischargers of storm wa-
ter associated with industrial activity to apply for an individual permt or to
seek coverage under a pronul gated storm water general pernit.

8. 40 CF.R 8§ 122.26(b)(14)(x) defines "storm water discharge associated with
i ndustrial activity," in part, as construction activity including clearing, grad-
i ng, and excavation, except operations that result in the disturbance of |ess than
five (5) acres of total |land area which are not part of a |larger common plan of
devel opnent or sale.

9. The lowa Departnent of Natural Resources ("IDNR') is the state agency with
the authority to adm nister the federal NPDES programin |owa pursuant to Section
402 of the CWA, 33 U. S.C. § 1342. EPA maintains concurrent enforcenent authority
with del egated states' for violations of the CWA

10. The IDNR issued a General Permt for the discharge of storm water under the
NPDES, Pernmit No. |A10201-10006. This General Pernit becanme effective on Cctober
1, 2002 and expired on October 1, 2007. The General Permt was renewed on Cctober
1, 2007 and will expire on Cctober 1, 2012. This General Permt governs stormaater
di scharges associated with construction or |and disturbance activity (e.g., clear-
i ng, grubbing, excavating, grading, and other activity that results in the de-
struction of the root zone).

Fact ual Background

11. Respondent is a "person" as defined by Section 502(5) of the CWA, 33 U S.C
8§ 1362(5).

12. At all tines relevant to this action, Respondent was the owner and/or oper-
ator of a construction site known as Sherwood Country Estates ("Site") |ocated at
the intersection of County Roads G36 and L34 in Hazel Dell Township, |owa. Con-
struction activities occurred at the Site including clearing, grading and excava-
tion which disturbed five (5) or nmore acres of total |and area or which disturbed
| ess than five (5) acres of total |and area that was part of a |arger comon pl an
of devel opnent or sale.

13. Stormwater, snow nelt, surface drainage, and runoff water from Respondent's
facility goes into an unnaned tributary of Msquito Creek. Msquito Creek enpties
into the Mssouri River. The runoff and drainage from Respondent's facility is
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"stormwater" as defined by 40 C.F. R § 122.26(b)(13).

14. Storm water contains "pollutants"” as defined by Section 502(6) of the CWA
33 U.S.C. § 1362(6).

15. The Site has "stormwater discharges associated with industrial activity" as
defined by 40 CF. R 8§ 122.26(b)(14)(x), and is appoint source" as defined by Sec-
tion 502(14) of the CWA, 33 U S.C. § 1362(14).

16. Respondent discharged pollutants into "navigable waters" as defined by CWA
Section 502, 33 U S.C § 1362.

17. Storm water runoff from Respondent’'s construction site results in the addi-
tion of pollutants froma point source to navigable waters, and thus is the "dis-
charge of a pollutant” as defined by CWA Section 502(12), 33 U S.C. § 1362(12).

18. Respondent's discharge of pollutants associated with an industrial activity,
as defined by 40 CF. R § 122.26(b)(14)(x), requires a permt issued pursuant to
Section 402 of the CWA, 33 U . S.C. 8§ 1342.

19. Respondent applied for and was i ssued NPDES pernit coverage under the Cener-
al Permt described in paragraph 10, above, for a 50-acre portion of the devel op-
ment, generally described as Phase |I. |IDNR assi gned Respondent permit number
| A10201- 10006, which was issued on July 27, 2007.

20. On Cctober 11 and 12, 2007, EPA inspectors performed an inspection of the
Site under the authority of Section 308(a) of the CWA, 33 U.S.C. § 1318(a). The
pur pose of the inspection was to evaluate conpliance with the CWA.

Fi ndi ngs of Violation
Count 1
Failure to Install Appropriate BWPs

21. The facts stated in paragraphs 11 through 20 above are herein incorporated.

22. Section D.2.A(1) of the SWPPP section of Respondent's pernit states that the
Respondent's SWPPP shoul d contain a description of tenporary and permanent stabil -
i zation practices to ensure preservation of existing vegetation, including geotex-
tiles and other appropriate nmeasures. Section A(2) of the Erosion and Sedi nent
Controls section of Respondent's permt states that the Respondent's SWPPP shoul d
contain a description of structural practices to divert flows from exposed soils,
store flows or otherwise limt runoff from exposed areas, including stormdrain
inlet protection. Section D.2.B of the SWPPP section of Respondent's permit states
that pernmittees are responsible for the installation of stormwater managenent
nmeasures prior to final stabilization of the site.
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23. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent had not installed required erosion mats adjacent to paved streets at the Site.

24. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent had not installed curb drain inlet protection for at |least 4 of the 10 curb
drains at the Site.

25. Respondent's failure to install appropriate inpedinents to sedi nent novenent
is a violation of Respondent's General Permt, and as such, is a violation of Sec-
tions 301(a) and 402(p) of the CWA, 33 U S.C. 8§ 1311(a) and § 1342(p).

Count 2
Failure to Properly Inplement BMPs

26. The facts stated in paragraphs 11 through 20 above are herein incorporated.

27. Section D.2.A(1) of the SWPPP section of Respondent's permt states that
stabilization, nmeasures to preserve existing vegetation should be inplenmented
where attainable. Section D.2.B(2) states that velocity dissipation devices shal
be placed at discharge |ocations to provide a non-erosive velocity flow fromthe
structure to a water course. Section D.2.B(2)(a) states that a sedi ment basin
shall be provided where attainable until final stabilization of the site is
achieved. Part |1V of Respondent's pernmit states that facilities nust inplenent the
provi sions of the SWPPP as a condition of the permt

28. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent failed to. effectively stabilize the Site's existing ground cover to protect
veget ati on and prevent erosion.

29. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent installed, but failed to properly inplenment, erosion control mat and rock ap-
ron velocity dissipation devices, resulting in extensive erosion in and around the
Site.

30. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent failed to securely attach a standpi pe to accommpdate overflow fromthe Site's
sout hwest sedi ment basin.

31. Respondent's failure to properly inplenent BMPs is a violation of Respond-
ent's CGeneral Permit, and as such, is a violation of Sections 301(a) and 402(p) of
the CWA, 33 U.S.C. § 1311(a) and § 1342(p).

Count 3

Failure to Maintain Best Management Practices (BMPSs)
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32. The facts stated in paragraphs 11 through 20 above are herein incorporated.

33. Section Mof the Standard Pernmit Conditions section of Respondent's permt
requires that the Respondent shall at all times properly operate and maintain al
facilities and systems of treatment and control installed or used by the pernmttee
to achi eve conpliance with the conditions of the General Permt and the Storm Wa-
ter Pollution Prevention Plan ("SWPPP")

34. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent had not adequately maintained silt fencing.

35. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent had not adequately maintained sedi ment basins.

36. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent had riot adequately maintained a rock check dam

37. Respondent's failure to properly maintain its pollution control neasures is
a violation of Respondent's General Pernmit, and as such, is a violation of Sec-
tions 301(a) and 402(p) of the CwWA, 33 U S.C. 8§ 1311(a) and § 1342(p).

Count 4
Failure to Perform and Docunent Site |Inspections

38. The facts stated in paragraphs 11 through 20 above are herein incorporated.

39. Section D;4 of the SWPPP section of Respondent's permt requires that quali -
fied personnel shall inspect disturbed areas of the inspection site at a m ni num
of once per week and within 24 hours of the end of a rain storm producing 0.5
i nches of water or greater. Section D.4(C) requires that observations fromthese
i nspections be noted in a report, which should include a description of the major
observations of the inspection and actions taken.

40. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent failed to perform 36 weekly docunmented site inspections out of a 70- week
period and failed to performinspections after 27 significant rainfall events.

41. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent failed to adequately describe in site inspection reports the |ocation and ex-
tent of deficient or damaged BMPs.

42. Respondent's failure to performand docunent site inspections is a violation
of Respondent's General Permt, and as such, is a violation of Sections 301(a) and
402(p) of the CWA, 33 U.S.C. § 1311(a) and § 1342(p).

Count 5
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Failure to Devel op an Adequate SWPPP

43. The facts stated in paragraphs 11 through 20 above are herein incorporated.

44. Section D. 1 (D) of the SWPPP section of Respondent's permt requires that
Respondent’'s SWPPP provides a site map indicating the |ocation of structural and
nonstructural controls identified in the plan. Section D.2 requires that the SWPP
provi des a description of controls that will be inplenmented at the Site. Section C
of the SWPPP section of Respondent's permt requires that the Respondent anend the
SWPPP whenever there is a change in design, construction, operation, or mainten-
ance that creates a potential for pollutant discharge that has not been addressed
in the SWPPP.

45, The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent's SWPPP | acked the required |location and description information for Respond-
ent's rock check danms, bernms, and discharge structures for sedi nent basins.

46. The EPA inspection referenced in paragraph 20 above, reveal ed that Respond-
ent failed to amend the SWPPP after Respondent was prohibited by the county to
construct a sedinent basin in the northeastern section of the Site.

47. Respondent's failure to devel op an adequate SWPPP is a viol ati on of Respond-
ent's Ceneral Permit, and as such, is a violation of Sections 301(a) and 402(p) of
the GM, 33 U.S.C. § 1311(a) and § 1342(p).

Order For Conpliance

48. Based on the Findings of Fact and Findings of Violation set forth above, and
pursuant to the authority of Sections 308(a) and 309(a)(3) of the CwWA, 33 U. S.C
88 1318(a) and 1319(a)(3), Respondent is hereby ORDERED to take the actions de-
scri bed in paragraphs 49 through 51.

49. Wthin thirty (30) days of the effective date of this Order, Respondent
shal | take whatever corrective action is necessary to correct the deficiencies and
elimnate and prevent recurrence of the violations cited above, and to come into
conpliance with all of the applicable requirenments of Respondent's current pernit,
| A10201- 10006, which was issued to Norvern, L.L.C. on July 27, 2007

50. Wthin thirty (30) days of the effective date of this Order, the Respondent
shall submt a witten report detailing the specific actions taken to correct the
violations cited herein and explai ning why such actions are anticipated to be suf-
ficient to prevent recurrence of these or simlar violations. -.72.",

51. In the event that Respondent believes conplete correction of the violations
cited herein is not possible within thirty (30) days of the effective date of this
Order, the Respondent shall, within those thirty (30) days, subnit a conprehensive
written plan for the elimnation of the cited violations. Such plan shall describe
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in detail the specific corrective actions to be taken and why such actions are
sufficient to correct the violations. The plan shall include a detail ed schedul e
for the elimnation of the violations within the shortest possible tinme, is well
as nmeasures to prevent these or simlar violations fromrecurring.

Subm ssi ons

52. Al docunents required to be submitted to EPA by this Order, shall be sub-
mtted by mail to:
M. M chael Boeglin
Water, Wetl ands and Pesticides Division
U S. Environnmental Protection Agency - Region VI
901 North Fifth Street
Kansas City, Kansas 66101.

53. A copy of docunents required to be submtted to IDNR by this Order, shall be
subnmitted by mail to:
M. Joe Giffin
St orm WAt er NPDES Pr ogr am Coor di nat or
| owa Departnent of Natural Resources
502 East Ninth Street
Des Moines, |owa 50319

General Provisions
Ef fect of Conpliance with the Terns of this Order for Conpliance

54. Conpliance with the terms of this Order shall riot relieve Respondent of Ii-
ability for, or preclude EPA from initiating an adm nistrative or judicial en-
forcement action to recover penalties for any violations of the CWA, or to seek
additional injunctive relief, pursuant to Section 309 of the CWA, 33 U.S.C. §
1319.

55. This Order does not constitute a waiver or a nodification of any require-
ments of the Clean Water Act, 33 U S.C. § 1251 et seq., all of which remain in
full force and effect. The EPA retains the right to seek any and all renedies
avai l abl e under Sections 309 of the Act, 33 U S.C. § 1319, for any violation cited
in this Oder. Issuance of this Oder shall not be deened an election by EPAto
forgo any civil or crimnal action to seek penalties, fines, or other appropriate
relief under the Act for any violation whatsoever.

Access and Requests for Information
56. Nothing in this Oder shall limt EPA's right to obtain access to, and/or to

i nspect Respondent's facility, and/or to request additional information from Re-
spondent, pursuant to the authority of Section 308 of the CWA, 33 U S.C. § 1318
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and/ or any other authority.

Severability

57. If any provision or authority of this Oder, or the application of this O -
der to Respondent, is held by federal judicial authority to be invalid; the ap-
plication to Respondent of the remainder of this Oder shall remain in full force
and effect and shall not be affected by such a hol di ng.

Ef fective Date

58. The terns of this Order shall be effective and enforceabl e agai nst Respond-
ent upon the date of its receipt of an executed copy of the Order.

Ter m nati on

59. This Order shall remain in effect until a witten notice of ternmination is
i ssued by an authorized representative of the U S. Environnental Protection
Agency. Such notice shall not be given until all of the requirenments of this Order
have been net.

I ssued this 25th day of March, 2008.
[ Si gnat ure]
For WlliamA. Spratlin
Di rector
Water, Wetlands and Pesticides Division
U.S. Environnmental Protection Agency
Regi on VI |
901 North Fifth Street
Kansas City, Kansas 66101
Kristina Gonzal es
O fice of Regional Counsel
U.S. Environnmental Protection Agency
Regi on VI |

901 North Fifth Street
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