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STATE OF MINNESOTA ~ OCT 2 4 2008

DISTRICT COURT

SECOND JUDICIAL DISTRICT

COUNTY OF RAMSEY g #Lm
4

State of Minnesota ex rel.,
Minnesota Center for Environmental Acvocacy,

PlBiDtjﬂ‘S, '

Vs,
Minnesota Pollution Control Agency,

Defendant.

Cowrt File No. 62-CV-07-2224
Gearin, K.

The above-entitled matter came on for hearing before the Honorable Kathleen

Gearin pursuant to a request by the Defendant to reconsider the Court’s April 21, 2008

Order and a request by the Plaintiff for the Court to amend its April 21%, 2008 Order. The

Court beld a telephone conference regarding this ratter on October 20%, 2008 at 3:00 p.am.

Kevin 8. Reuther, Attorney for Liefendant, represented the Plaintiffs during this

telephone hearing. Robert B. Roche, Assistant Attorney General for the State of Minnesota,

represented the Defendant. Shawn B. Reed participated in the conference call as attorney

for the Secaway Port Authority of Duluth

Based upon all of the records, fi es, and proceedings herein, the Court makes the

following Order:

1. Plaintiffs’ request that the Court amend its April 21%, 2008 Order is denied.

2. Defendant’s motion for recoasideration of the Court’s April 21% 2008 Order

is denied.



3. Given the actions of the United States Environmental Protection Agency in its
April 30", 2008 letter, the Court at this time enters judgment on this lawsuit in

favor of the Plaintiffs,

LET JUDGMENT BE ENTERED ACIZORDINGLY.

DATBD;\@ d--QA’; OF  BYTHECOURT

St o

Honorable Kathieen Gearin
District Court Chief Judge
MEMORANDUM

On April 21, 2008, the Court ordered the Minnesota Pollution Control Agency to
“... begin regulating ballast water discharges from ships as water pollution starting on or
before October 1%, 2008.” (Paragraph 3) In that same paragraph the Court ruled that on
the same date “. .. all ships with ballast water enter Minnesota waters must have an
NPDES permit issued by the slate before any discharge.” Paragraph 2 of the same
document ordered the MPCA to “... enforce its anti-degradation rule prohibiting the
discharge of pollutants into Lake Superior and to exercise its authority under the NPDES
permitting program to regulate discharges of ballast water into Lake Superior.”
(Paragraph 2) At the time this Order was issued, all parties believed that the MPCA had
authority to issue permits under the NPDES permitting program.

On April 30% the United States Environmental Prbtection Agency sent a letter to
the MPCA notifying it that the EPA believes that the MPCA lacks authority to issue

permits for discharges incidental to the noymal operation of a vessel, which include

2



ballast water discharges. That 1etter>is attached to this Order as Exhibit A, The.action of
the EPA does not affect the MPCA's duty to deal with ballast water discharge issues and
to issue permits under state laws. None: of the parties dispute the fact that Minnesota has
setup a procedure to issue a State Disposal System permit under Minnesota state law for
vedsel discharges. The Plaintiff believes that the permitting implemented by the state on
October 1%, 2008 is not sufficient to fulfill its duties to protect Minnesota waters under
Minnesota Statutes. That matter is not appropriately before this Court.
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UNITED STATES ENVIRONMENTAL PROTECTION AGENGY
WASHINGTON, [1.0. ‘20460

APR 30 2008
OFFICE OF
WATER

Mr, Pajil Eger

Assigtant Con aiissioner

Water Policy

Mimesota Pe ution Contral Agency
520 Lafayette Road North

St Pal, MN $5155-4194

Dear Mr. Ege:

. Lom watsgin follow-yp w staff level distussions regarding » general permic the
Minnedota-Po tution Control Agency (MPC4) is devisloping to addréss ballest water discharges
‘Hrom vessels ¢ porating in the Minnesota waters of Lake Superior. Pursuant w. séction 510 of the

Cloal: Wates ¢ 1 (CWA,), the ststes, including Minnesota, are free (o issus Siate pormits under
suolaw, On Friday,:April 11, 2008, a draft baliast witer penecal permmit Jabiled as:a “National
Poltutat Discidrge Elimimation Systena/Stats Disposal System” permit was posted ‘on the

MPCA websh 2 firpublic gomment. Cunntly, theMPCA isunot authorized to jssus National
Pollwtant Disc tnrge Blimisation System (NPIIES) permits for diseharges incidertal to the

figrmal operat on. of & vegsel, which include ballast water discharges.

43 yo. know, the Bnvirompental Prowetion Agency (EPA) is currently developing an
NPDES permn. ting-framework under the CWA for vessels. This astion is in response 1o a U.S.
Diatrict Court's vacatur of 4.35 year old EPA regilation (40 CRR. 122.3(a)) that excludes
cerrain discha ges incidental to the nonmal operation of a-vessel fiom NPDES permitting
requirements, Northwest Environmental Adwocates et al. v. EPA, No. C 03-05760 81, The
court's order n that ¢ase, which has national implications, will, unless reversed or modified on
sppeal to-the ™ Cireait Court of Appeals, vacate the exclasion as of Seprember 30, 2008: Upon

 sncly vagatur, vessels with discharges that had besn' excluded from the NPDES program by
EPAs regula ion. would be requited-to be coviered by an NPIES peimit by that dife oy be in
violaslon of 1 ¢ prohibition in CWA § 301 aguinst discharges withour s CWA pevmit, The goal
of gur NPDE; ! permitting activity is 1o meke savironmentally sound NPIYES permit coverage:
avgilable paty mwide vpon-the dute of vacstar (should:it hecore effective).

‘Staff1 ramy ouroffices have been discussing how the MPCA, pormiting effort relates o
EPA’s sotivii / o develop sn NPDES pemitting framework for vessels. EPA is in the process.of
develaping ge neral pormits intended to cover discharges incidental to the normal operation of'2
“wessel inwan 3 of the US in all states and tenitories, repardless of whether a state has otherwise
bizon suhioriz »d 10 fnplement the NPDES program within its jurisdiction. While pesuant to
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CWA sootion - 102(c) EPA cypicallyisremuired to suspend peruiit issuance in authorized states,
Ef'A may-issu NPDES permits i suthsrized states for discharges incidental to the normal
‘operation.of'a vessed, Hiscause stetion 402(cK(1) of the Clean Water Att prohibits BPA from
1ssuing permit : in anthotized states only for “those discharges subject to [the.state’s authorized]
program.” D charges excluded under 40 CFR 127.3 are not “subject to™ authorized state
programs, Th - vessel discharges to be covered by EPA’s general permits arc discharges
excluded from NPOES permitting programs under 40 CFR; 122.3. Therefore, the discharges ar
issue are not ¢ nsidered o pait ol sny cutendy suthorized stare NFDES progrant. Sez40 CFR
123.1()(2) (w rere stite programs Five a-greaer séope of coversige than “required” ‘undet this
federal progra o, that additionsl coverage is 10t part of the authorized progrein) and 40 CFR
123.1(8)}1) (2 thorized state proavamsave nal required to prokibit point source discharges -
exempted und x 40°C.FR.122:3) , ‘

Becaw. & the mgulatory exclusion in 0 CFR 122,3(a) has been on the boaks for 35 years;
no Staw, inch ding Minnesota, his et suthorized to isse NPDES pesmits for the vesse]
discherges sul ject tothe 40 GFR 122.3(s) cucludion. As a rosult, until Minoesota (otany other
state that wau d bike to acquire penmittiap anthoriry-for such discharges) nnderales the

. hecassary sty s 1o obtaift prograty approval for NPDES parmitting of discharges incidental o the’
normal operal on of vessels, the autharity to :ssie NPDES permits for such dlischarges remaing
with EPA. : ‘

This ¢ mclum'mi.wﬁr..a‘fk@cmhe State's ability to issive.an NPIES permit for these
discharges, ard the Hate remains fée 1o issir: other pérmitsunder state lawy preserved by, CWA,
seetion 510, . icoordingly, Minnesota may issue such state permits as it sece fit under state law.
Latso wish io emphasize that because NFDES permits for discharges cidental 10 the normal
operation of \yssely would be issued by EPA, they would be, subject to certification by the Stata
vnder CWA s xction 401 with resgest to'their wmplisnce with State water quality standards and
other;more b igent reduindmicots of State law. '

MPDE S states may-regulate these discharges under their NPDES progrom throngh a
revision to t de NPDES program. The federdd NPDES regulations at 40°C,F R, 123,62 ontline
The process f ¢ revising & stite’s NPRES program, which includes tie State’s submisslon of 2
mnodificd proy ram d:scupwon,mnqremetal‘s statement, Memorandsm of Agresment, and
eay ther doc iments that EPA musy nieed undr the oircunmiences. 1f the revision'is substandial,
then public.a-tice and an opylorhindty to comirient avezeqyised, The progoam revision would
‘become effac ive upon approvil by ERA It appears that MPCA 4 already takdng steps that -
Would contrt ité Lo any offirt 10 reviseiitg NPDES progeam, inchuding » potential revision of the

Stars’s rogulz Sons: to'remove it durrent ki sion for vessél discharses. “We wanld baplensed 1o

work with M 'CA on the devolopment of sny rogeam revisions; and sugorat that you contaé
Peter Swensc 1 in BPA Region 541 (312) 886-1236 for further discussion.

! Dnring the coy rat of drafting this et votifying you «f EPA’s view that Minnegola will pot be attharized to issue
NPRES perraitt for the dischiarges 22 fssue until MPCA oblaiis spproval by EPA, BP A became avware of the drdér
issued to MPC/ by the Second Yuditiat Diswrict Court of the State.of Mizinevara (No, §2-CV-07-2274) requiring
MPCA 1 issue YPDES permlt, The ordér does not affect EPA's opinjon put Fanh dn. this letter rogarding the
Sran's etk oy uthortry s i NPDES penmics. '
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Vhope- hat tis letter clarifies the stanus of NPDES program requirements With respedt 1g’
discharges incidental to'the normsl operaticn of 4 vessel. We jook forward to.working with yoy
cn-these matte . ‘Should yeu have any questions, please feel free to call me, or your staff may
‘cotitact Debori-h Nagle at (202) 564-1183. o

P A. Hunlon
Directlor '
-Offics of Wastevwat er Mandgement

ce: Jeff Stollcawerk
‘PerriSwegsod



