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_IN THE UNITED STATES COURT OF APPEALS
W et 27 M6 SY pOR THE DISTRICT OF COLUMBIA CIRCUIT
\ FILINGDEROZITURY
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)
ILAKE CARRIERS’ ASSOCIATION, )
3 )
Petitioner, )
) No.09-1001
V. ) Consolidated with 09-1010
)
LISA JACKSON, ADMINISTRATOR, ) B R
UNITED STATES ENVIRONMENTAL ) ‘;,. e "’EQLS“}
PROTECTION AGENCY, and UNITED ) [T o f
STATES ENVIRONMENTAL ) "0 FEB 87 2009
_PROTECTION AGENCY, ) LT
) CLERK |
) —_—
)

R\G\N P\\" Respondents.':

V) I OINT STATUS REPORT AND MOTION TO MODIFY EXISTING STAY
OF PROCEEDINGS

g/ R Pursuant to Federal Rule of Appellate Procedure 27 and Circuit Rule 27,
( \/O{;qﬁR espondent United States Env1ronmental Protectlon Agency (“EPA”) and
Petitioner Lake Carriers’ Association (“Lake Carriers”) file this status report and
jointly move for an order modifying the existing stay of proceedings in this case,
in cluding, but not limited to, all deadlines for filing the initial submissions set

forth in the Clerk’s January 6, 2009 Order, until June 12, 2009. In support of this

jo int motion, the parties state as follows:

" Pursuant to Fed. R. App. P. 43(c)(2), EPA Administrator Lisa Jackson is
su bstituted for former Administrator Stephen L. Johnson as a Respondent.



I This action involves consolidated petitions for review pursuant to
section 509(b)(1) of the Federal Water Pollution Control Act (hereinafter the
“Clean Water Act” or “CWA”), 33 U.S.C. § 1369(b)(]), which challenge EPA's
final general permit entitled “Fiﬁél National Pollutant Discharge Elimination
System (NPDES) General Permit for Discharges Incidental to the Normal
Operation of a Vessel,” 73 Fed. Reg. 79,473 (Dec. 29, 2008) (the “Permit”).

2. On February 5, 2009, the parties jointly moved this Court for a stay
of all proceedings in this matter. The parties explained that a stay was warranted
for several reasons. First, the statutory deadline for filing petitions for judicial
review in response to EPA’s general permit had not yet run. Under CWA section
509(b)(1), interested parties have 120 days from the date of EPA’s “determination,
approval, promulgation, issuance, or denial” to file such petitions. The parties
jointly requested that the Court issue a stay to ensure that procedural deadlines in
this matter are extended until after the conclu‘sion of the 120-day statutory filing
period. Additionally, EPA advised that:it would shortly be filing a Notice with the
Judicial Panel on Multidistrict Litigation (the “Panel”), informing the Panel that
m ultiple petitions for review — inpluding Lake Carriers’ — had been filed in
di fferent circuit courts of appeal that }segk review of the same EPA general permit

challenged here. Thus, an additional ground for staying these proceedings was
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that the final venue has not been selected by the Panel. See generally Rules for

Multicircuit Petitions for Review under 28 U.S.C. § 2112.2

3. On February 19, 2009, the Panel issued a Consolidation Order,
ordering petitions for review of the Perrhit to be consolidated in this Court.
However, certain Petitioners who filed petitions for review of the permit in the
Ninth Circuit, are currently seeking rgconsideration of the Panel’s Consolidation
Order .

4, On February 6, 2009, this Court issued an order holding these
consolidated cases filed in this Court by Lake Carriers in abeyance. The Court’s
February 6 Order directed the parties to file motions to govern further proceedings
within 30 days of the Panel’s venue determination. Because the Panel’s venue
determination (which, as noted; is curre;p_tly being contested through a motion for
reconsideration) occurred of Februagrjy‘ 19,2009, this Court’s February 6 Order
would require the filing of motions to govern further proceedings on March 23,
2009, well in advance of the date when gdditional petitions for review of the
permit may still be timely ﬁledpurs}u_an;; to CWA section 509(b)(1) . The parties

respectfully submit that no motions governing this proceeding should be required

2 Lake Carriers agrees that the process described in this paragraph was
fo llowed, but took the position before the Panel that the selection process was
urxnecessary for reasons relating to the timing of when petitions were filed, and
that the proper venue for all petitions isithis Circuit.
-3-

L



before the time for seeking review has expired so there is one motions practice
period for all petitioners.

For the foregoing reasoris, the parties jointly request entry of an order
modifying the existing stay of these proceedings to provide that by June 12, 2009,
the parties will file motions to govern further proceedings, unless the Judicial
Panel on Multidistrict Litigatio}l has determined a different venue for these
proceedings, in which case the parties will so advise the Court promptly.

Respectfully submitted this 27" day of February, 2009:
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CERTIFICATE OF SERVICE

[ hereby certify that on the 27" of February, 2009, a copy of the foregoing
JOINT STATUS REPORT AND MOTION TO MODIFY EXISTING STAY OF
PROCEEDINGS was served by regular mail, upon the following:

BARRY M. HARTMAN
K&L Gates LLP

1601 K Street, NW

W ashington, DC 20006-1600
(202) 778-9000

CHRISTOPHER R. NESTOR
K&L Gates LLP

17 North Second Street

18" Floor

Harrisburg, PA 17101-1507
(717)231-4500

MITCHELL S. BERNARD
Natural Resources Defense Council
40 W. 20" St.

New York, NY 10011-4231
(212)727-2700

THOMAS CMAR

Natural Resources Defense Councﬂ Inc.
2 N. Riverside, Ste. 2250 ‘ :
Chicago, IL 60606

(312) 651-7906

DEBORAH ANN SIVAS
Mills Legal Clinic
Immigrants’ Rights Clinic
559 Nathan Abbott Way
Stanford, CA 94305-8610
(650) 723-0325

ALLISON MICHELLE LAPLANTE
DANIEL PARKE MENSHER



Pacific Environmental Advocacy Center
10015 S.W. Terwilliger Blvd.

Portland, OR 97219

(503) 768-6926
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MARTIN F. MCDERMOTT
United States Department of Justice



