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Arbitration provides a lower-cost alternative to litigation. Yet, a growing predicament continues to penetrate the
conversation surrounding arbitration: mass arbitration. On the one hand, no rational customer or employee would
spend the funds required to arbitrate claims that are worth less than the total costs. On the other hand, when
parties file such claims individually en masse, companies may be on the hook to pay millions in filing fees. As a
result, the company could pay up to 10 times the claimant's potential recovery. In order to address this growing
concern, parties are beginning to evaluate the benefits and burdens of their arbitration agreements.

The benefits of arbitration agreements are generally well known. For example, unlike the random assignment of a
judge, arbitration agreements give the parties the flexibility to agree mutually on a decision-maker or set
guidelines for a prospective arbitrator's qualifications or experience, which can avoid the unpredictability of
potential jury verdicts. Further, arbitration agreements can provide the parties with a higher level of privacy than is
available in court. Unlike most court documents, arbitration hearings and decisions are typically private due to
confidentiality agreements.! As such, arbitration allows employers to maintain privacy regarding employment
matters that may otherwise reveal confidential business information.

In addition to these general benefits, the U.S. Supreme Court recently held in Epic Systems Corp. v. Lewis? that
arbitration allows employers to avoid costly collective actions. In deciding the validity of an arbitration agreement
that limited employees from taking collective action, the Supreme Court held that such agreements “must be
enforced as written.”® Given this, employers have used similar agreements to avoid the notice requirement to all
potentially affected individuals, thereby reducing the number of claims filed and costs expended on a particular
issue.*

While arbitration is often also beneficial to employees due to the time and cost savings, an employee may face a
scenario where the cost of bringing a claim outweighs the potential benefit. For employees with small claims, the
potential benefit of pursuing individual arbitration in a claim worth only hundreds of dollars is little to none. As one
attorney stated in federal court, no rational customer would arbitrate a US$162 claim against a company given the
costs related to arbitration.?

Recently, where arbitration agreements restrict the filing of class actions, counsel for employees have opted to file
thousands of individual arbitration claims within a short timeframe, thereby triggering the requirement that the
employer pay the filing fee for each claim—approximately US$1,500.6 In some cases, this mass filing of
arbitration claims can commit an employer to paying more than US$12 million in filing fees alone.” This allows
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employees with the lowest-value claims to artificially inflate their claim value by imposing filing fees on employers
that are potentially multiple times higher than the claim's worth.

For example, a transportation company recently sought to avoid the costs associated with a collective action on
behalf of thousands of its employees. In the end, the U.S. Court of Appeals for the Ninth Circuit held that the
arbitration clause was enforceable against the employees and that the employer must follow the arbitration
agreement and pay the filing fee for all claims.® This result would have forced the employer to incur fees related to
thousands of individual arbitration claims, all due within the span of a few months.® However, rather than
individually arbitrating each claim and incurring the associated fees, the employer opted to settle all claims for
US$146 million or approximately US$11,000 per claim.®

According to a study of one bank's arbitration program completed by the Economic Policy Institute, individual
arbitration results in the average employee-claimant paying the bank US$11,000."" As such, the employees'
incentive to attempt to gain an advantage on a group-wide scale should not be underestimated. Where the
average claimant can end up owing US$11,000 in some contexts, it is no surprise that employees and employees'
counsel are looking for ways to harness the negotiating power of mass arbitration.

Other companies in the transportation and food industries have also faced similar debilitating fees because of
mass arbitration.'?> Some employers have challenged this strategy only to be met by courts enforcing the
agreements as written and requiring full arbitration of each individual claim.® For instance, a company in the food
industry faced 2,814 claims regarding labor standards, with each individual claim valued “in the hundreds of
dollars,” and the company's challenge to the employees' counsel was characterized by the U.S. District Court for
the District of Colorado as “unseemly.”** However, although the court's approach has solidified costly results for
agreements that do not contain specific procedures, these decisions should alert the parties to the potential
solution: using the arbitration agreement itself. Therefore, employers should carefully consider their response to
mass arbitration before seeking to challenge an arbitration agreement in court, as the benefit of such deference to
the written agreement can be used to alleviate mass arbitration's burden.

Some private associations, such as the American Arbitration Association and Judicial Arbitration and Mediation
Services (JAMS), have similarly maintained the enforcement of the parties' agreements regarding filing fees
depending on the nature of the arbitration agreement, even where the filing fees are financially onerous.'® For
example, when faced with a request to stay all relevant arbitration pending a decision related to mass arbitration,
JAMS stated that “[w]hile it is not our preference to force the parties to litigate these issues seriatim, our policies
and procedures, absent party agreement otherwise, require that we collect a filing fee in each case to be
pursued.”’® As JAMS notes, although current arbitration agreements are enforced as written, that does not
preclude the parties from forming agreements to address mass arbitration.

The International Institute for Conflict Prevention and Resolution (the CPR) took this approach a step further by
creating its own distinct mass arbitration procedure. On November 6, 2019, the CPR announced the launch of its
new “Mass Claims Protocol and Procedure” (the Protocol).'” Claims filed under the CPR Administered Arbitration
Rules or CPR Non-Administered Arbitration Rules trigger the Protocol “any time greater than 30 individual
employment-related arbitration claims of a nearly identical nature are, or have been, filed with CPR against the
same Respondent(s) in close proximity to one another.”'® The Protocol uses examples that have worked in other
collective action areas, such as the early implementation of “test” cases, which function much like “bellwether”
cases in class actions.'®
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The Protocol not only alleviates the time and expense of collective actions, it also provides more flexibility to the
parties regarding the claims chosen as “test” cases. While the first 10 test cases are chosen via random
assignment, both parties may present five additional cases for arbitration, along with reasoning “why the addition
of such claims would be necessary to the mediation process.”?° Further, the Protocol allows employers to
negotiate the filing fees, providing an opportunity to avoid potentially burdensome mass arbitration expenses.?

As such, the Protocol may provide parties with a resource for tackling the difficulties present with mass arbitration,
and it can be an informative resource to consider. Whether a company decides to adopt the Protocol or adjust
fee-sharing provisions in arbitration clauses,?? it is clear that the arbitration agreement itself can be used to create
a solution. As the Protocol shows, looking to class-action procedure is a useful first step for creative changes to
standard arbitration agreements. While the enforcement of arbitration agreements as written has placed an
enormous burden on companies in the context of mass arbitration, the impact of such rulings on the ability to use
creative solutions for this issue should not be underestimated.
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