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By: Stephen D. Bittinger, John H. Lawrence, David C. Rybicki, Laura A. Musselman

On 19 June 2020, in a major reversal of the U.S. Department of the Treasury's (Treasury) previous position, the
U.S. Small Business Administration (SBA) and Treasury announced that they will publicize additional data
regarding the Paycheck Protection Program (PPP), including the identity of PPP recipients and the dollar amount
range of the loan received.! K&L Gates previously reported that multiple investigations into recipients of
Coronavirus Aid, Relief, and Economic Securities Act (CARES Act) funds are currently underway, including by the
House Select Subcommittee on the Coronavirus Crisis (the Select Subcommittee) and the Department of Health
and Human Services Office of Inspector General (HHS-OIG).2 This new transparency initiative by SBA and
Treasury increases significantly the risk that PPP loan recipients may become targets of congressional, executive,
media, and whistleblower investigations into potentially fraudulent receipt and use of PPP funds. Now, more than
ever, it is essential for fund recipients to ensure they are thoroughly familiar with regulations surrounding receipt
and appropriate use of these funds, that they carefully document decision making in accepting funds, and that use
of the funds is carefully and accurately tracked.

WHAT WILL BE DISCLOSED

SBA announced that it will disclose the following information for each PPP recipient:
Name;

Address;

NAICS code;

Zip code;

Business type;

Demographic data;

Non-profit information;

Jobs supported; and

Loan amount ranges.?

Though the SBA will not disclose the specific amounts of each loan, it will indicate one of five loan amount ranges
into which the award fell:

$150,000-350,000;
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$350,000-$1 million;
$1-2 million;

$2-5 million; or
$5-10 million*

In the face of Freedom of Information Act requests for such information, however, specific loan amounts likely will
not remain confidential for long.

POTENTIAL LIABILITY

The ready availability of this information will allow persons and public and private entities to sift through borrower
names and loan amounts without the need to initiate formal proceedings or exercise subpoena power. PPP
borrowers may be subject to increased liability in courts of law and the court of public opinion: journalists and
other watchdogs will certainly dig through the information to find borrowers they deem “unworthy” of the funds.
The public outcry following such revelations may lead to congressional investigations, including by the Select
Subcommittee, increased oversight by the SBA and other Offices of Inspectors General (OIGs), criminal or civil
investigations into alleged fraud or violations of the federal False Claims Act (FCA) by the Department of Justice
(DOJ), and an explosion in whistleblower cases.

False Claims Act Liability

The FCA allows the government and individual whistleblowers, also called “relators,” to bring claims against
persons or entities who “knowingly” submit a false claim to the government for payment.5 Potential exposure
under the FCA includes treble damages, steep monetary penalties for each false claim, and award of attorneys'
fees. Given that PPP loan applications, forgiveness calculations, and related payments are submitted to and paid
by the SBA, entities that seek PPP funds may be subject to FCA liability.

As previously reported, K&L Gates expects the government to take a “pay, then chase” approach to these funds;
the SBA's approval of and disbursement of these loans does not preclude the government from later pursuing a
recovery of funds that it maintains were fraudulently claimed.® For example, on 15 May 2020, DOJ reportedly
issued grand jury subpoenas to several of the largest PPP lenders as part of a comprehensive investigation into
potential fraud and abuse related to the PPP, including by borrowers.” Publicly released borrower information may
assist DOJ in identifying and targeting specific borrowers for further DOJ investigation.

The public release of borrower information may also assist aggressive relator's counsel in identifying potential
targets for “qui tam” suits. Record unemployment may compound this risk. “Qui tam” FCA suits are frequently
brought by former employees, who may be more incentivized to bring suit against a former employer after
learning the amount of assistance the employer received under the PPP. Relator's counsel, armed with PPP
recipient names and general loan amounts, may also seek out recently laid-off employees until they find a willing
relator. Even if ultimately unsuccessful, “qui tam” FCA suits can be costly and time-intensive to defend.

Heightened Scrutiny of Health Care Providers

Health care providers will face additional scrutiny because they received a significant portion of PPP funds, are
likely to have received Medicare Accelerated and Advanced Payments,® and may have accepted CARES Act
Provider Relief Funds.® Providers that accepted federal funds from two or all three of these sources have a
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significantly elevated risk of investigation and prosecution for perceived or alleged misuse of funds. Health care
providers are already aware of the ever-present danger of “qui tam” lawsuits filed by current or former employees
relating to Medicare or Medicaid funds. With health care employment down by 1.1 million since March 2020, the
chances of a former employee filing a “qui tam” suit against a former healthcare employer is even higher.10
Providers should memorialize their rationale and basis for requesting any of the funds and carefully document
their appropriate use of each type of funds to be prepared to withstand scrutiny. Additionally, providers face the
risk of investigation or FCA liability based on dramatic changes in reimbursement during the public health
emergency and additional payments for treating patients with COVID-19.

Congressional Investigations

On 15 June 15 2020, just days before SBA and Treasury announced that they would publish the identities of PPP
recipients, the Select Subcommittee announced that it had launched an investigation into disbursement of PPP
funds.'? To further its investigation, the Select Subcommittee sent letters to eight national banks seeking related
documents and information.'3 Although Representative James E. Clyburn praised Treasury and SBA for taking a
“step in the right direction” by announcing the release of “nearly 75 percent of the [PPP] loan dollars approved,”
Clyburn indicated that the Select Subcommittee was still interested in the identities of the nearly 4 million PPP
recipients who received less than $150,000 individually but who collectively make up over 85% of all PPP
recipients and who collectively received more than $100 billion.' Therefore, the Select Subcommittee's fight to
disclose all recipients of PPP funds appears to be far from over.

The newly released identifying information may draw attention to private entities who might then be caught up in
an investigation. As K&L Gates previously noted,'® the partisan divide between congressional Democrats seeking
oversight over the Republican administration could have consequences for businesses and individuals who come
under scrutiny related to receipt or use of CARES Act funds. These types of oversight investigations send a mixed
message to witnesses and targets. Businesses that seek to provide factual information could risk getting caught in
a tug-of-war between majority and minority members. Moreover, the Select Subcommittee Chair's extensive
powers—including the authority to issue subpoenas for both documents and testimony, to compel witnesses to
furnish information via interrogatories, and to order depositions—uwill enable robust oversight of participants in
pandemic-related funding programs for years to come. Public release of the identities of PPP recipients by SBA
and Treasury will provide an even more defined starting point for the Select Committee's investigations.

SBA-OIG Investigations

Public pressure following release of PPP borrower information may force SBA-OIG to increase its oversight of the
PPP program, including an increase of referrals to law enforcement due to alleged fraud or abuse. SBA
announced that it intends to review all loans in excess of $2 million following the lender's submission of the
borrower's loan forgiveness application.'® SBA also asserted that it may review any PPP loan, at any time, at its
discretion.’” While SBA has agreed not to refer a borrower who repays its loan to law enforcement if SBA
determines in the course of its review that a borrower lacked an adequate basis for the necessity certification,'®
SBA may pursue monetary penalties and refer the matter to DOJ for criminal prosecution or civil FCA
enforcement for errors or misrepresentations unrelated to the necessity certification.®

Armed with information specific to borrowers and industries, OIGs of other executive agencies may also launch
industry-wide investigations into the use of PPP funds. For example, on 26 May 2020, the acting head of HHS-
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OIG announced at a Select Subcommittee hearing the agency's Coronavirus Strategic PlanZ° for investigating
recipients of CARES Act Funds. Other agencies may soon follow suit.

KEY TAKEAWAYS

With the upcoming release of identifying information, a PPP borrower should assume that interest in the details of
its loan will not be limited to a potential SBA audit. The resulting publicity will likely drive investigative priorities
across the public and private sectors. Congress, U.S. agencies, journalists, and potential whistleblowers will soon
have access to information that may lead to years of investigations into funds that were quickly paid out over the
course of a few months. Therefore, small businesses and their investment entities that accept PPP loans should
be extremely diligent in ensuring PPP loan applications provide accurate information, and borrowers should
meticulously document how PPP-related funds are used. Though the present circumstances are exigent and
uncertain, PPP loan applications and fund usage will likely be subjected to second-guessing by the government
and whistleblowers once the crisis abates.

Additionally, a PPP borrower that expects to be placed in a sensitive or vulnerable position due to public
disclosure of its PPP award should prepare for media scrutiny and begin preparing a public relations response.
SBA and Treasury have not yet disclosed when they intend to publish PPP borrower information, but borrowers
will likely have a short amount of time to prepare for the potential related backlash.

An open question exists regarding the future interrelationship between DOJ and professional relator's counsel in
FCA lawsuits. With over $514 billion in total PPP loans approved,?' DOJ may find that it does not have the
resources to prosecute effectively all PPP cases. It remains to be seen whether DOJ will view professional
relator's counsel as a necessary ally to sift through PPP fund recipients for fraud and rely on relators to prosecute
more cases without government intervention.

K&L Gates' investigations, enforcement and white collar; U.S. congressional investigations; and health care fraud
and abuse practice groups are continuing to monitor government enforcement priorities and FCA actions in light
of COVID-19 and will continue to provide periodic updates on developments.

FOOTNOTES

" Press Release, U.S. Dep't of the Treas., SBA and Treasury Announce Enhanced Transparency Regarding the
Paycheck Protection Program (June 19, 2020) [hereinafter Press Release]. SBA and Treasury have not yet
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2 David C. Rybicki et al., COVID-19: Multiple Investigations of Coronavirus Fund Recipients Underway (June 3,
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3 See Press Release, supran.1.

4 Id. For loans below $150,000, “totals will be released, aggregated by zip code, by industry, by business type,
and by various demographic categories.” /d.

531 U.S.C. § 3729.
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©2005-2024 K&L Gates LLP. All Rights Reserved. 4


https://home.treasury.gov/news/press-releases/sm1041
https://home.treasury.gov/news/press-releases/sm1041
https://www.klgates.com/covid-19-multiple-investigations-of-coronavirus-fund-recipients-underway-06-03-2020/
https://www.klgates.com/covid-19-looming-false-claims-act-liability-for-paycheck-protection-program-loans-04-09-2020/

THOUGHT LEADERSHIP POWERED BY HUB K&L GAT E S

(Apr. 9, 2020).

7 Koh Gui Qing & Peter Schroeder, Exclusive: U.S. Justice Department Subpoenas Wall Street Banks for Small
Business Loans Info, Reuters (May 15, 2020), available here.

8 Ctr. for Medicare & Medicaid Servs., FAQ on Accelerated and Advanced Payments (Apr. 26, 2020).
9 U.S. Dep't of Health & Human Servs., CARES Act Provider Relief Fund (June 23, 2020).
10 U.S. Bureau of Labor Stats., Current Employment Statistics - CES (National) (last modified June 5, 2020).

11 See Richard P. Church, et al., COVID-19: Updated HHS Announces Remaining Allocations of CARES Act
Provider Relief Funding and Updates Funding Terms and Conditions (Apr. 24, 2020).

2 Press Release, U.S. House of Reps., Select Subcomm. on the Coronavirus, Select Subcommittee Launches
Investigation Into Disbursement Of PPP Funds (June 15, 2020).

13 d.

4 Press Release, U.S. House of Reps., Select Subcomm. on the Coronavirus, Clyburn Statement On Treasury,
SBA Plan To Disclose PPP Loan Recipients (June 20, 2020).

5 Rybicki, supra n.2.

6 U.S. Small Bus. Admin., Paycheck Protection Program Loans Frequently Asked Questions (FAQs), at 39 (May
27, 2020) [hereinafter PPP FAQs].

7 U.S. Small Bus. Admin., Interim Final Rule, Business Loan Program Temporary Changes; Paycheck Protection
Program—SBA Loan Review Procedures and Related Borrower and Lender Responsibilities s, 85 Fed. Reg.
33,010, 33,012 (June 1, 2020) at lll.1.c.

'8 See PPP FAQs, supra n. 16.
9 Seeid.; 13 C.F.R. § 142.

20 U.S. Dep't of Health & Human Servs. Off. of Inspector General, OIG Strategic Plan: Oversight of COVID-19
Response and Recovery (May 2020), available here.

21 See U.S. Small Bus. Admin., Paycheck Protection Program (PPP) Report (June 20, 2020).

©2005-2024 K&L Gates LLP. All Rights Reserved. 5


https://www.reuters.com/article/us-usa-doj-banks/exclusive-u-s-justice-dept-subpoenas-wall-street-banks-for-small-business-loans-info-sources-idUSKBN22R3EZ
https://www.cms.gov/files/document/accelerated-and-advanced-payments-fact-sheet.pdf
https://www.hhs.gov/coronavirus/cares-act-provider-relief-fund/general-information/index.html
https://www.bls.gov/web/empsit/ceseeb1a.htm
https://www.klgates.com/COVID-19-HHS-Announces-Remaining-Allocations-of-CARES-Act-Provider-Relief-Funding-and-Updates-Funding-Terms-and-Conditions-04-23-2020
https://www.klgates.com/COVID-19-HHS-Announces-Remaining-Allocations-of-CARES-Act-Provider-Relief-Funding-and-Updates-Funding-Terms-and-Conditions-04-23-2020
https://coronavirus.house.gov/news/press-releases/select-subcommittee-launches-investigation-disbursement-ppp-funds
https://coronavirus.house.gov/news/press-releases/select-subcommittee-launches-investigation-disbursement-ppp-funds
https://coronavirus.house.gov/news/press-releases/clyburn-statement-treasury-sba-plan-disclose-ppp-loan-recipients
https://coronavirus.house.gov/news/press-releases/clyburn-statement-treasury-sba-plan-disclose-ppp-loan-recipients
https://home.treasury.gov/system/files/136/Paycheck-Protection-Program-Frequently-Asked-Questions.pdf
https://oig.hhs.gov/about-oig/strategic-plan/COVID-OIG-Strategic-Plan.pdf
https://home.treasury.gov/system/files/136/SBA-Paycheck-Protection-Program-Loan-Report-Round2.pdf

THOUGHT LEADERSHIP POWERED BY HUB K&L GAT E S
I

KEY CONTACTS
STEPHEN D. BITTINGER JOHN H. LAWRENCE
PARTNER PARTNER

CHARLESTON, WASHINGTON DC
+1.843.579.5694
STEPHEN.BITTINGER@KLGATES.COM

RESEARCH TRIANGLE PARK, NASHVILLE
+1.919.466.1112
JOHN.LAWRENCE@KLGATES.COM

DAVID C. RYBICKI
PARTNER

WASHINGTON DC
+1.202.778.9370
DAVID.RYBICKI@KLGATES.COM

This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first

consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
firm's clients.
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