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On May 3, the New York Court of Appeals unanimously held that an "all-sums" method of 
allocation should be used to apportion liability among excess insurers based on the policy 
language at issue in the case.  Contrary to holdings from a number of lower courts, the court of 
appeals explained that New York law does not automatically apply "pro rata" allocation to every 
case involving claims for continuous, long-tail liability.  The court's rejection of a "pro rata" 
allocation scheme marks a positive development for policyholders.

BACKGROUND AND DEFINITIONS

In In re Viking Pump, Inc.,[1] the New York Court of Appeals addressed two certified questions from the Delaware 
Supreme Court.  The first was whether, under New York law, "the proper method of allocation to be used [is] all 
sums or pro rata when there are non-cumulation and prior insurance provisions[.]"  The second question was 
whether "vertical or horizontal exhaustion appl[ies] to determine when a policyholder may access its excess 
insurance" "when the underlying primary and umbrella insurance in the same policy period has been exhausted . . 
. ."[2]  The court found that, based on the policy language at issue, the "all sums" method of allocation was 
appropriate and that the policies did not require horizontal exhaustion.

Allocation questions arise in situations where there was damage or exposure spanning multiple years and the 
damage is not easily divisible or attributable to any particular year or policy period.  These issues often involve 
injuries or damage caused by "toxic exposure . . . or environmental contaminations," and courts typically follow 
either the "all sums" or "pro rata" methods of allocation.[3]  

Under the "all sums" method of allocation, each policy triggered by a claim is independently liable in full for the 
claim.  The insured can recover the full amount of its liability for the claim from one or more triggered policies 
selected by the insured (subject to those policies' limits), and then the chosen insurer(s) may attempt to pursue 
contribution from any other policies triggered by the claim.[4]  A "pro rata" approach, on the other hand, means 
that each policy triggered by a claim is liable only for a portion of the loss (typically based on its time on the risk 
relative to the time that other triggered and available policies are on the risk).  "Pro rata" allocation is a "legal 
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fiction" intended "to treat continuous and indivisible injuries as distinct in each policy period as a result of the 
'during the policy period' limitation, despite the fact that the injuries may not actually be capable of being confined 
to specific time periods."[5]

Consolidated Edison

The New York Court of Appeals previously addressed the question of allocation for claims involving certain long-
tail risks in Consolidated Edison Co. of New York v. Allstate Insurance Co. (Con Ed).[6]  The policy at issue 
granted indemnity for "all sums" but only if the underlying occurrence happened "during the policy 
period."[7]  While the Con Ed court held that "pro rata" allocation was appropriate for the policy wording before it, 
the court also made clear that "pro rata" allocation was not mandated and, instead, that the appropriate allocation 
would depend on the policy language and other facts specific to each case.[8]  Nonetheless, many subsequent 
decisions interpreted the holding of Con Ed to provide that New York law required "pro rata" allocation for all long-
tail injury claims.[9]  The Viking Pump decision now clarifies New York law.

Viking Pump

Viking Pump involved a lawsuit by a pair of manufacturing companies against their excess insurers for coverage 
of asbestos liability claims.  The policies contained insuring agreements covering "all sums" arising from an injury 
or loss that occurs "during the policy period."  

The policies also included either a "Non-Cumulation of Liability" or a "Prior Insurance and Non-Cumulation of 
Liability" provision.[10]  The majority contained a "Non-Cumulation of Liability" provision that provided:

If the same occurrence gives rise to personal injury, property damage or advertising injury or damage 
which occurs partly before and partly within any annual period of this policy, the each occurrence limit and 
the applicable aggregate limit or limits of this policy shall be reduced by the amount of each payment 
made by [the insurer] with respect to such occurrence, either under a previous policy or policies of which 
this is a replacement, or under this policy with respect to previous annual periods thereof.[11]

The remaining excess policies contained a "Prior Insurance and Non[-]Cumulation of Liability" provision that 
provided:

It is agreed that if any loss covered hereunder is also covered in whole or in part under any other excess 
Policy issued to the [insured] prior to the inception date hereof[,] the limit of liability hereon . . . shall be 
reduced by any amounts due to the [insured] on account of such loss under such prior insurance. . . . [I]n 
the event that personal injury or property damage arising out of an occurrence covered hereunder is 
continuing at the time of termination of this Policy the [insurer] will continue to protect the [insured] for 
liability in respect of such personal injury or property damage without payment of additional premium.[12]
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Although the language of these provisions differed, the court based its ruling on the insurers' interpretation that 
each provision "presuppos[ed] that two policies may be called upon to indemnify the insured for the same loss or 
occurrence."[13]  

Allocation 

The first question the court discussed was whether "pro rata" allocation is appropriate when the policy contains 
non-cumulation provisions.  The court explained that the existence of a non-cumulation provision, as interpreted 
by the insurers, conflicts with the basic assumption favoring "pro rata" allocation because a "pro rata" approach is 
premised on the idea that no two policies can cover the same loss or occurrence, whereas the non-cumulation 
provision, according to the insurers, specifically contemplates two policies covering the same loss.  In other 
words, the insurers' interpretation would render the non-cumulation provision meaningless surplusage.  Since 
New York law favors contract interpretations that give meaning to all terms where reasonable to do so, the court 
concluded that "pro rata" allocation was not applicable to these policies.[14]

The Viking Pump decision does not overrule Con Ed.  Instead, it clarifies that Con Ed did not create a "blanket 
rule" that any allocation approach should be automatically applied to coverage for long-tail claims.  Viking Pump 
makes it clear that general rules of contract interpretation dictate the meaning of each policy and specific policy 
language can compel the use of the "all sums" approach.  This holding is significant because most courts 
applying New York law have concluded that Con Ed required "pro rata" allocation even if other provisions 
evidenced an intent to apply an "all sums" approach.[15]

Exhaustion

Once the court determined "all sums" allocation was appropriate, the second question addressed whether the 
insured was then required to exhaust all of the triggered primary and umbrella layers of coverage before 
accessing any excess insurance policies (which the court referred to as "horizontal exhaustion"), or whether they 
only needed to exhaust the primary and umbrella policies within a particular policy period before accessing 
excess policies for that period ("vertical exhaustion").

The court held that vertical exhaustion was "conceptually consistent" with an "all sums" approach because it 
allowed the policyholder to access an excess insurance policy even if underlying policies for different periods had 
not been exhausted.  That was especially true where, as here, the excess policies identified specific underlying 
policies that were within the same policy periods as those excess policies.  The court further rejected the excess 
insurers' argument that an "other insurance" clause, which the insurers contended limited coverage to amounts 
that exceeded the underlying policy's limits plus "all amounts payable under other insurance," required horizontal 
exhaustion.[16]  In so doing, the court reaffirmed its holding in Con Ed that other insurance conditions relate only 
to policies providing coverage for the same time period and not to policies covering successive or other policy 
periods.

CONCLUSION

The New York Court of Appeals' decision in Viking Pump is significant because it provides a clear answer, under 
New York law, to important insurance coverage questions that lower courts have struggled to answer for 
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years.  Policyholders with long-tail exposures will welcome the coverage promoting "all sums" and vertical 
exhaustion rulings adopted by the court. 

Notes:
[1] In re Viking Pump, Inc., No. 59, 2016 N.Y. Slip Op. 03413, 2016 WL 1735790 (N.Y. May 3, 2016).

[2] Id., slip op. at 8.

[3] Id.; cf. Peter J. Kalis, Thomas M. Reiter & James R. Segerdahl, Policyholder's Guide to the Law of Insurance 
Coverage § 3.01 (2016 Supplement) ("[M]ethods of addressing the scope issue can be loosely categorized into 
two approaches: (1) 'joint and several' and (2) 'pro rata'.").

[4] See id. at § 3.01[B][1]; see also Viking Pump, slip op. at 9.

[5] Viking Pump, slip op. at 18.

[6] Consol. Edison Co. of N.Y. v. Allstate Ins. Co., 98 N.Y.2d 208 (2002).

[7] Id. at 224.

[8] See id. at 223 (distinguishing cases because of different policy language).

[9] See, e.g., Liberty Mut. Ins. Co. v. Fairbanks Co., No. 13-CV-3755 (JGK), 2016 WL 1169511 (S.D.N.Y. Mar. 22, 
2016) (rejecting the argument that a non-cumulation provision is inconsistent with "pro rata" allocation and 
specifically finding the Delaware Supreme Court's Viking Pump decision was of "limited persuasive value" 
because the questions had been certified, but not yet decided, by the New York Court of Appeals).

[10] Policyholders and insurers often have substantial disputes as to the intent and effect of non-cumulation 
provisions such as these, as insurers have on occasion sought to reduce or even escape entirely their coverage 
obligations based on payments that they have made under other policies in effect in earlier policy periods.

[11] Viking Pump, slip op. at 4.

[12] Id., slip op. at 5.

[13] Id., slip op. at 18.

[14] See id., slip op. at 23 ("Consolidated Edison does not require pro rata allocation in the face of policy language 
undermining the very premise upon which the imposition of pro rata allocation rests.").

[15] For example, Viking Pump found the rationale of Olin Corp. v. American Home Assurance Co., 704 F.3d 89 
(2d Cir. 2012)to be unpersuasive because the Second Circuit incorrectly assumed that Con Ed foreclosed it from 
using "all sums" allocation.  See Olin Corp., 704 F.3d at 102 ("New York state court decisions and those prior 
decisions of this Court endorsing the pro rata approach foreclose us from interpreting Condition C [a non-
cumulation and other insurer provision] as imposing joint and several liability.").  Other courts have reached the 
same conclusion.  E.g., Fairbanks, 2016 WL 1169511, at *7; Liberty Mut. Fire Ins. Co. v. J.&S. Supply Corp., No. 
13-CV-4784, 2015 U.S. Dist. LEXIS 177124, at *23–26 (S.D.N.Y. June 29, 2015).

[16] See Viking Pump, slip op. at 25–26.



©2005-2024 K&L Gates LLP. All Rights Reserved. 5

KEY CONTACTS
MICHAEL S. NELSON
PARTNER

PITTSBURGH
+1.412.355.6245
MICHAEL.NELSON@KLGATES.COM

ERIN D. FLEURY
COUNSEL

PITTSBURGH
+1.412.355.7425
ERIN.FLEURY@KLGATES.COM

This publication/newsletter is for informational purposes and does not contain or convey legal advice. The 
information herein should not be used or relied upon in regard to any particular facts or circumstances without 
first consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of 
the law firm's clients.


