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The U.S. Department of Justice (“DOJ”) recently released a comprehensive update and review of the United
States Attorneys' Manual, now called the Justice Manual (the “Manual”). [1] The last substantial overhaul of the
Manual was in 1997. [2] The Manual is a Department-wide document applicable to the entire DOJ, not just the
U.S. Attorneys. It compiles DOJ policy, procedure, and guidance in one publicly accessible location. The Manual,
while not binding, [3] is regularly consulted by DOJ officials when making charging decisions, determining
enforcement priorities, and conducting other day-to-day functions. Because the DOJ—uwith its 93 offices and main
office—does not operate as a monolith, the Manual is designed to strike the appropriate balance between global
consistency and respecting prosecutorial discretion. In the updated Manual, the DOJ incorporated significant
internal policy memoranda not previously included in the United States Attorneys' Manual, eliminated
redundancies, clarified some policies, and updated policies to reflect current law and practice. For instance, the
Manual incorporates former Attorney General Jeff Sessions's 2017 memorandum urging prosecutors to “charge
and pursue the most serious, readily provable offense.” [4]

The update also reflects two Trump Administration priorities for the DOJ: (1) reducing the extent to which
prosecutorial decisions are perceived to be over-regulation and over- criminalization of traditional regulatory
offenses and (2) deterring crime through the implementation of “tough on crime” policies. The DOJ's fiscal year
2019 budget request reflects these two goals, emphasizing measures to reduce violent drug crime and the Trump
Administration's commitment “to establishing a smaller, leaner federal government that reduces, both,
bureaucracy and costs to the American taxpayer.” [5] This Alert analyzes notable updates to the Manual and
considers how these may impact the DOJ's enforcement priorities. [6]

THE MANUAL RECOMMENDS MORE BUSINESS-FRIENDLY ENFORCEMENT
POLICIES

The Trump Administration has made deregulation and the reduction of federal bureaucracy a top priority, [7]
which is reflected in two important changes to the Manual. First, the Manual incorporates many of the principles
found in the so-called Granston Memorandum. [8] Additionally, the Manual now explicitly discourages “piling on”
of fines, penalties, and forfeitures and encourages a consideration of the interests of other enforcement entities
when making prosecutorial decisions. In November 2018, the DOJ also incorporated important limitations to the
Yates Memorandum. [9] Together, these changes—which are analyzed further below—demonstrate a distinct
preference for business-friendly prosecutorial policies that could reduce some of the burden on businesses
related to federal enforcement. [10]
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¢ Incorporation of the Granston Memorandum. The Manual incorporates principals of the Granston
Memorandum by encouraging federal prosecutors to seek dismissal of meritless qui tam actions. [11] A qui tam
False Claims Act (“FCA”) complaint is filed by a private citizen on behalf of the government. The private citizen is
generally a whistleblower purporting to have knowledge of past or present fraud against the government. After a
qui tam compilaint is filed, the government must decide whether or not to intervene in the suit. If the government
chooses not to intervene, the qui tam complainant may pursue the claim without the assistance of the DOJ.
However, the FCA permits the government in this instance to seek to dismiss qui tam complaints, provided the
complainant is given a hearing. [12] These updates to the Manual direct the DOJ to actively seek dismissal of
meritless qui tam claims. The Manual states that dismissals of qui tam actions “also provide an important tool to
advance the government's interests, preserve limited resources, and avoid adverse precedent.” [13] Additionally,
the Manual, like the Granston Memorandum, includes seven nonexhaustive factors for prosecutors to consider
when confronted with whether to seek dismissal of a qui tam complaint:

1. Curbing meritless qui tams that facially lack merit (either because the relator's legal theory is inherently
defective, or the relator's factual allegations are frivolous).

2. Preventing parasitic or opportunistic qui tam actions that duplicate a preexisting government investigation
and add no useful information to the investigation.

3. Preventing interference with an agency's policies or the administration of its programs.

4. Controlling litigation brought on behalf of the United States, in order to protect the DOJ's litigation
prerogatives.

5. Safeguarding classified information and national security interests.

6. Preserving government resources, particularly where the government's costs (including the opportunity
costs of expending resources on other matters) are likely to exceed any expected gain.

7. Addressing egregious procedural errors that could frustrate the government's efforts to conduct a proper
investigation. [14]

The presence of one factor could justify seeking the dismissal of a pending qui tam action. [15] Since the
previously confidential Granston Memorandum was leaked in early 2018, it remains to be seen whether this new
policy will have any measurable impact on the number of qui tam complaints dismissed. However, this new policy
could provide a potential method for reducing the costs of defending against a meritless qui tam action.
Defendants could use this policy to encourage the government to seek dismissal of a complaint after a
nonintervention decision has been issued.

* Discouraging Piling On. The Manual update also formalizes a DOJ policy encouraging federal prosecutors to
“remain mindful of their ethical obligation not to use criminal enforcement authority unfairly to extract” duplicative
penalties. [16] The policy was initially introduced by Deputy Attorney General Rod Rosenstein at a speech to the
New York City Bar White Collar Crime Institute. [17] Companies, especially those operating internationally in
heavily regulated areas like banking, are frequently penalized by multiple agencies and jurisdictions without
concern for other penalties paid. For instance, as a result of the Libor and Euribor investigations into fraudulent
interest rates, four institutions paid over $1 billion each to six different enforcement agencies. [18] “Piling on” has
also been frequent in Foreign Corrupt Practices Act (“FCPA”) enforcement actions. As another example, in 2008,
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Siemens AG settled FCPA-claims related with both the DOJ and the U.S. Securities and Exchange Commission
through an agreement to pay $800 million in fines. [19] The new policy encourages federal prosecutors to
consider penalties imposed by other jurisdictions or agencies when engaging in corporate investigations or
proceedings. [20] Under these new guidelines, therefore, federal prosecutors should consider fines imposed by
other enforcement agencies, even outside of the country, when determining what penalty is equitable.
Additionally, the Manual states that attorneys from all entities participating in the investigation should discuss the
fines or penalties to be imposed on the same act of misconduct “with the goal of achieving an equitable result.”
[21]

When making these determinations, the Manual directs attorneys to consider “the egregiousness of a company's
misconduct; statutory mandates regarding penalties, fines, and/or forfeitures; the risk of unwarranted delay in
achieving a final resolution; and the adequacy and timeliness of a company's disclosures and its cooperation with
the Department.” [22] By including this provision in the Manual, the DOJ is signaling a willingness to consider all
of the fines and penalties imposed by all entities engaging in enforcement action against a corporation when
determining what penalty is fair and equitable. Corporations could potentially face lower fines and penalties
overall and particularly from the DOJ as a result of this policy.

* Limiting the Yates Memorandum. Under the guidelines announced in the 2015 Yates Memorandum,
prosecutors were directed to offer cooperation credit only to those corporations that provided all relevant
information on “all individuals involved in or responsible for the misconduct.” [23] In practice, this was a heavy
burden for both corporations and the DOJ, imposing high investigation costs and delaying the resolution of
actions. [24] In November 2018, Deputy Attorney General Rosenstein announced changes to the policy which
have been incorporated in the Manual. [25] Now, corporations are eligible for cooperation credit if they “identify all
individuals substantially involved in or responsible for the misconduct at issue.” [26] By only requiring identification
of individuals substantially involved in the misconduct, the Manual lowers the burden on corporations willing to
cooperate with the DOJ.

THE MANUAL REFLECTS TRUMP ADMINISTRATION EMPHASIS ON LAW AND
ORDER TO DETER CRIME

The changes to the Manual also reflect the Trump Administration's emphasis on combating crime, particularly
violent drug crime. Most notably, the new Manual includes updates to the Principles of Federal Prosecution, which
are designed to provide a “statement of prosecutorial policies and practices” that “promote the reasoned exercise
of prosecutorial authority.” [27] The updates encourage prosecutors to place a greater emphasis on victims of
crimes and reflect a directive from former Attorney General Sessions to “charge and pursue the most serious,
readily provable offenses.” [28] Additionally, the Manual contains provisions confirming the DOJ's longstanding
practice of not negotiating the issuing and content of press releases to ensure the transparency of settlement
agreements. The DOJ refuses to make confidentiality a term of any settlement because of the importance of
providing transparency to the public. [29] The formalization of these policies reflects the Trump Administration's
intention to take a tougher stance on crime.

* Changes to the Principles of Federal Prosecution. The new Manual includes several provisions encouraging
prosecutors to consider victims when considering charges, plea agreements, and nonprosecution agreements.
[30] Prosecutors are instructed to consider “the economic, physical, and psychological impact of the offense . . .
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on any victims” when making these decisions. [31] Additionally, the Manual formalized former Attorney General
Sessions's directive to “charge and pursue the most serious, readily provable offenses.” [32] These updates
indicate that the DOJ is willing to harshly pursue criminals to deter future crime and to ensure that the
perspectives of victims are seriously considered.

¢ Non-negotiation of Press Releases and Transparency in Settlements. In the new Manual, the DOJ
formalized its longstanding policy prohibiting negotiation of confidentiality in settlement agreements. [33] This
prevents defendants and enforcement targets from confidentially negotiating and entering into settlement
agreements with the DOJ, ensuring that the public is aware of all settlements. Specifically, settlement agreements
cannot include terms limiting the DOJ's ability to issue press releases.

* Limiting Payments to Third Parties. The new Manual formally adopts an earlier memorandum from former
Attorney General Sessions, [34] limiting settlement payments to third parties unless the payment (1) is to a victim
or otherwise remedies the harm, (2) is directed towards professional services rendered in connection with the
proceedings, or (3) is authorized by statute. [35]

NOTES

[1] Press Release, U.S. Dep't of Just., Department of Justice Announces the Rollout of an Updated United States
Attorneys' Manual (Sept. 25, 2018), https://www.justice.gov/opa/pr/department-justice-announces-rollout-updated-
united-states-attorneys-manual. The Manual is available at https://www.justice.gov/jm/justice-manual.

[2] Katya Jestin et al., What's in a Name? That Which We Now Call the Justice Manual Has a Familiar, But
Distinctive, Scent, PROGRAM ON CORP. COMPLIANCE & ENF'T AT N.Y.U.,
https://wp.nyu.edu/compliance enforcement/2018/10/17/whats-in-a-name-that-which-we-now-call-the-justice-
manual-has-a-familiar-but-distinctive-scent/.

[3] U.S. Dep't of Justice, Justice Manual § 1-1.200 (2018), https://www.justice.gov/jm/jm-1-1000-introduction#1-
1.200.

[4] Memorandum from the Attorney General of the United States on Charging and Sentencing Policy (May 10,
2017), https://www.justice.gov/opa/press-release/file/965896/download.

[5] Press Release, U.S. Dep't of Just., Department of Justice FY 2019 Budget Request (Feb. 12, 2018),
https://www.justice.gov/opa/pr/department-justice-fy-2019-budget-request.

[6] Interestingly, the Manual updates did not incorporate the Brand Memorandum, which prohibits the DOJ from
evading required rulemaking processes by using guidance memoranda to create de facto regulations. See
Memorandum from the Associate Attorney General of the United States on Limiting Use of Agency Guidance
Documents In Affirmative Civil Enforcement Cases (Jan. 25, 2018),
https://www.justice.gov/file/1028756/download.

[7] See, e.g., Fact Sheet, White House, President Donald J. Trump Is Delivering on Deregulation (Dec. 14, 2017),
https://www.whitehouse.gov/briefings-statements/president-donald-j-trump-delivering-deregulation/. However, it is
dangerous to generalize. The DOJ recently investigated and charged individuals associated with a Malaysian
criminal conspiracy. See Press Release, U.S. Dep't of Justice, Malaysian Financier Low Taek Jho, Also Known
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As “Jho Low,” and Former Banker Ng Chong Hwa, Also Known As “Roger Ng,” Indicted for Conspiring to Launder
Billions of Dollars in lllegal Proceeds and to Pay Hundreds of Millions of Dollars in Bribes (Nov. 1, 2018),
https://www.justice.gov/opa/pr/malaysian-financier-low-taek-jho-also-known-jho-low-and-former-banker-ng-chong-
hwa-also-known.

[8] Memorandum from the Director of the Commercial Litigation Branch, Fraud Section of the U.S. Department of
Justice on Factors for Evaluating Dismissal Pursuant to 31 U.S.C. 3730(c)(2)(A) (Jan. 10, 2018),
https://assets.documentcloud.org/documents/4358602/Memo-for-Evaluating-Dismissal-Pursuant-to-31-U-S.pdf.
The Granston Memorandum is named after its author, Michael Granston.

[9] The Yates Memorandum was issued in September 2015 and addresses individual accountability for corporate
wrongdoing. Under that guidance, prosecutors were directed to offer cooperation credit only to corporations who
provide all relevant facts about all individuals involved in the misconduct. See Memorandum from the Deputy
Attorney General of the United States on Individual Accountability for Corporate Wrongdoing (Sep. 9, 2015),
https://www.justice.gov/archives/dag/file/769036/download.

[10] According to one analysis, data on corporate enforcement actions since the beginning of the Trump
Administration reflects this changing enforcement priority. Comparing data from the final 20 months of the Obama
Administration with data from the first 20 months of the Trump Administration shows that there has been a 72%
drop in corporate penalties imposed by the DOJ. See Ben Protess, Robert Gebeloff & Danielle Ivory, Trump
Administration Spares Corporate Wrongdoers Billions in Penalties, N.Y. TIMES (Nov. 3, 2018),
https://www.nytimes.com/2018/11/03/us/trump-sec-doj-corporate-penalties.html?module=inline. Of course, all
data must be considered with caution and changes in these levels may be attributable to any number of factors.

[11] U.S. Dep't of Just., Justice Manual § 4-4.111, https://www.justice.gov/im/jm-4-4000-commercial-litigation#4-
4.111.

[12] 31 U.S.C. § 3730(b)(4)(B).

[13] U.S. Dep't of Just., Justice Manual § 4-4.111, https://www.justice.gov/im/jm-4-4000-commercial-litigation#4-
4.111.

[14] Id.
[15] Id.

[16] Id. § 1-12.100, https://www.justice.gov/jm/jm-1-12000-coordination-parallel-criminal-civil-regulatory-and-
administrative-proceedings#1-12.100.

[17] Rod Rosenstein, Deputy Att'y Gen., U.S. Dep't of Just., Remarks to the New York City Bar White Collar
Crime Institute (May 9, 2018), https://www.justice.gov/opa/speech/deputy-attorney-general-rod-rosenstein-
delivers-remarks-new-york-city-bar-white-collar.

[18] Neil Bloomfield & Kristen Kenley, Moving From The Duplicative Fines Of The Financial Crisis, LAW360 (June
26, 2018), https://www.law360.com/articles/1056675/moving-from-the-duplicative-fines-of-the-financial-crisis. The
Libor scandal involved an investigation into banks falsely inflating or deflating their interest rates in order to
manipulate profits or creditworthiness.
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[19] Jay Holtmeier, Cross-Border Corruption Enforcement: A Case for Measured Coordination Among Multiple
Enforcement Authorities, 84 FORDHAM L. REV. 493, 504 (2015).

[20] Currently, there is a pending Supreme Court case involving the application of the double jeopardy clause to
identical state and federal prosecutions. Gamble v. United States, No. 17-646 (S. Ct. argued Dec. 5, 2018).

[21] U.S. Dep't of Justice, Justice Manual § 1-12.100, https://www.justice.gov/im/jm-1-12000-coordination-parallel-
criminal-civil-regulatory-and-administrative-proceedings#1-12.100.

[22] Id.

[23] Memorandum from the Deputy Attorney General of the United States on Individual Accountability for
Corporate Wrongdoing (Sep. 9, 2015), https://www.justice.gov/archives/dag/file/769036/download.

[24] Rod Rosenstein, Deputy Att'y Gen., U.S. Dep't of Just., Remarks to the American Conference Institute's 35th
International Conference on the Foreign Corrupt Practices Act (Nov. 29, 2018),
https://www.justice.gov/opa/speech/deputy-attorney-general-rod-j-rosenstein-delivers-remarks-american-
conference-institute-0.

[25] Id.; U.S. Dep't of Just., Justice Manual § 9-28.700, https://www.justice.gov/jm/jm-9-28000-principles-federal-
prosecution-business-organizations#9-28.700.

[26] U.S. Dep't of Just., Justice Manual § 9-28.700 (emphasis added).
[27] Id. § 9-27.001, https://www.justice.gov/jm/jm-9-27000-principles-federal-prosecution#9-27.001.

[28] See Memorandum from the Attorney General of the United States on Charging and Sentencing Policy (May
10, 2017), https://www.justice.gov/opa/press-release/file/965896/download; U.S. Dep't of Justice, Justice Manual
§§ 9-27.230, 9-27.420, 9.27-620; Sari Horwitz & Matt Zapotsky, Sessions Issues Sweeping New Criminal
Charging Policy, WASH. POST (May 12, 2017), https://www.washingtonpost.com/world/national-
security/sessions-issues-sweeping-new-criminal-charging-policy/2017/05/11/4752bd42-3697-11e7-b373-
418f6849a004 story.html?noredirect=on&utm_term=.0540f17e8b6.

[29] 28 C.F.R. § 50.23 (1999).

[30] See, e.g., U.S. Dep't of Justice, Justice Manual § 9-27.230 (factors to be considered in determining whether
prosecution should be declined due to lack of federal interest); id. § 9-27.420 (factors to be considered in
determining whether it would be appropriate to enter into a plea agreement); id. § 9.27-620 (factors to be
considered in determining whether to enter into non-prosecution agreements in return for cooperation).

[31] Id. § 9-27.230, https://www.justice.gov/jm/jm-9-27000-principles-federal-prosecution#9-27.230.
[32] Id. § 9-27.300, https://www.justice.gov/jm/jm-9-27000-principles-federal-prosecution#9-27.300.

[33] Id. § 1-18.200, https://www.justice.gov/jm/1-18000-general-civil-settlement-principles.

[34] Memorandum from the Attorney General on Prohibition on Settlement Payments to Third Parties (June 5,
2017), https://www.justice.gov/opa/press-release/file/97 1826/download.

[35] U.S. Dep't of Just., Justice Manual § 1-17.000, https://www.justice.gov/jm/jm/1-17000-settlement-payments-
third-parties.
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