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On March 12, 2018, we issued an alert analyzing the United States Supreme Court's decision in Texas v. New
Mexico, 138 S.Ct. 954 (2018), allowing the United States to intervene in an interstate water compact dispute
between Texas and New Mexico. On May 22, 2018, New Mexico filed counterclaims against both Texas and the
United States. [1] Along with several other high-profile water law cases that have either recently been decided or
are scheduled for hearings or oral argument, [2] New Mexico's move last week highlights the growing tension over
the allocation of an increasingly scarce resource.

In 2013, Texas filed an original jurisdiction action with the Supreme Court alleging that New Mexico is violating the
Rio Grande Compact of 1938 ("Compact") by illegally diverting water from the Elephant Butte Reservoir, in part
because 2500 new groundwater wells in New Mexico are impacting the amount of water available to flow across
the border into Texas. The United States moved to intervene arguing that New Mexico is violating the Compact by
allowing diversion of surface water and pumping of groundwater that is hydrologically connected to the Rio
Grande and that these diversions interfere with the United States' contractual obligations to deliver water to its
customers, including to the country of Mexico under the 1906 Convention Between the United States and Mexico.
New Mexico filed a motion to dismiss and challenged the United States' intervention, but the Court allowed the
United States to intervene and referred the case back to the special master for further proceedings.

In its recent filing, New Mexico asserted nine counterclaims. [3] Essentially, New Mexico asserts that Texas has
allowed unauthorized depletions that have increased over time, diminishing the waters allocated to New Mexico
under the Compact, and that the United States has improperly implemented changes to the Rio Grande Project—
an irrigation, hydroelectricity, flood control, and interbasin water transfer project operated by the United States
Bureau of Reclamation—that have affected the apportionment of waters between the two states. New Mexico's
arguments throughout this dispute assert that the Compact does not address groundwater use, which is regulated
by state law, and therefore the Compact cannot be used to interfere with New Mexico's groundwater users.

New Mexico Attorney General Hector Balderas has said that the case is about protecting New Mexico's farmers,
ranchers, and small businesses. He announced that New Mexico's "legal strategy will hold Texas and the federal
government accountable for the significant amount of precious water being misappropriated that rightfully belongs
to New Mexico's working families and small businesses, and for the federal government not using proper
accounting and failing to ensure reasonable water delivery improvements." [4] New Mexico also filed answers to
the claims filed by Texas and the United States in the case.
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The outcome of this case will likely significantly affect agricultural, municipal, and industrial water users
throughout Texas and New Mexico, particularly if the Court finds that the Compact does indeed control the use of
groundwater based on its hydrogeological connection to surface water. Such a ruling also could impact states
rights more broadly in situations where interstate water compacts exist, as is the case in many regions of the
United States.

We will continue to monitor this case, as well as the other significant water law cases, and report on
developments.

This map was created by K&L Gates to illustrate the interstate water compacts listed on the National Center for
Interstate Compact's website, available at http://apps.csg.org/ncic/SearchResults.aspx?&cateqory=2.

[1] The State of New Mexico's counterclaims are available here:
https://www.scribd.com/document/379983287/State-of-New-Mexico-s-Counterclaims.

[2] Agua Caliente v. Coachella Valley Water District, 849 F.3d 1262 (9th Cir. 2017) (holding that groundwater
rights fall within the scope of federally reserved rights that override state laws and, as a result, Indian reserved
rights override state prior appropriation water rights); Montana v. Wyoming, 138 S.Ct. 758 (2018) (holding that
Wyoming violated the Tongue River Compact and that declaratory relief requires Montana to place a call on
water—when a senior water user requests that a junior water user stop using water—if it believes that the
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Compact is being violated and Wyoming must respond to these calls); Florida v. Georgia, No. 142, Orig. (U.S.
filed Oct. 1, 2013) (docket available at https://www.supremecourt.gov/docket/docketfiles/html/public/220142.html)
(special master concluded that U.S. Supreme Court cannot offer relief to Florida for Georgia's upstream overuse
of water because the river basin is controlled by the U.S. Army Corps of Engineers); Mississippi v. Tennessee,
No. 143, Orig. (U.S. filed June 1, 2014) (docket available at
https://www.supremecourt.gov/docket/docketfiles/html/public/220143.html) (hearing scheduled for January 2019
to address procedural question of whether pumping groundwater from under Mississippi to supply municipal
customers in Tennessee is an intra- or inter- state dispute).

[3] The nine counterclaims are: (1) Compact Violation by Texas Caused by Unauthorized Depletions; (2)
Interference with Compact Apportionment Against the United States; (3) Improper Release of Compact Credit
Water Against the United States; (4) Compact Violation and Unjust Enrichment Against Texas; (5) Violation of the
Water Supply Act by the United States; (6) Improper Compact and Project Accounting Against the United States;
(7) Violation of the Miscellaneous Purposes Act and the Compact against Texas and the United States; (8)
Improper Project Maintenance Against the United States; and (9) Failure to Enforce the 1906 Convention and
Compact Violation Against the United States.

[4] Carol A. Clark, AG Balderas Files Counterclaims and Answers in Texas v. New Mexico Water Lawsuit, LOS
ALAMOS DAILY POST (May 23, 2018), https://www.ladailypost.com/content/ag-balderas-files-counterclaims-and-
answers-texas-v-new-mexico-water-lawsuit
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
firm's clients.
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