
©2005-2024 K&L Gates LLP. All Rights Reserved. 1

NINTH CIRCUIT STRICTLY CONSTRUES THE FAIR 
CREDIT REPORTING ACT’S STANDALONE 
DISCLOSURE REQUIREMENT FOR EMPLOYERS

Date: 26 February 2019

U.S. Class Action Litigation Alert

By: Patrick M. Madden, Roger L. Smerage

When it comes to Fair Credit Reporting Act ("FCRA")[1] disclosures, too much can apparently be a bad thing. In a 
recent decision, Gilberg v. California Check Cashing Stores, LLC,[2] the U.S. Court of Appeals for the Ninth 
Circuit held that FCRA prohibits the inclusion of any extraneous material in an employer's FCRA disclosure form. 
The court strictly construed the FCRA provisions governing the disclosure that an employer must provide to a job 
applicant about whom the employer obtains a consumer report. Based on its reading of the statute, the court 
concluded that including additional state-law disclosures—even those consistent with FCRA's purpose—violates 
FCRA's standalone disclosure requirement. 

In light of the Gilberg decision, businesses should consider whether their job applicant disclosures comport with 
the court's analysis. If not, businesses may need to modify their disclosures in order to minimize the risk of 
individual or class liability. [3] 

 

BACKGROUND
FCRA generally prohibits an employer from obtaining a consumer report on a prospective employee unless the 
applicant has authorized the employer to do so.[4] But before obtaining such authorization, the employer must 
provide the applicant with a disclosure that the consumer report will be used for "employment purposes," namely 
"evaluating a consumer for employment, promotion, reassignment or retention as an employee."[5]Specifically, an 
employer typically "may not procure a consumer report, or cause a consumer report to be procured, for 
employment purposes with respect to any consumer, unless" two conditions are met.[6] First, the employer must 
have made "a clear and conspicuous disclosure … in writing to the consumer at any time before the report is 
procured or caused to be procured, in a document that consists solely of the disclosure, that a consumer report 
may be obtained for employment purposes."[7] Second, after such disclosure, "the consumer" must have 
"authorized in writing (which authorization may be made on the document [containing the disclosure]) the 
procurement of the report by that person."[8]

In Gilberg, the plaintiff alleged that her former employer violated these provisions by providing a class of 
employees a disclosure form that had certain state-specific disclosures in addition to the FCRA disclosure and 
authorization.[9] The state-specific disclosures—concerning applicants' rights to obtain copies of any consumer 
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report the employer procured, for example—indicated that they applied to applicants in those specific states 
"only."[10]

The district court concluded that the employer's disclosure form complied with FCRA and granted the employer 
summary judgment, and plaintiff appealed.[11] Holding that the district court erred in its conclusion both as to the 
clarity of the disclosure and the employer's compliance with FCRA's "standalone document" requirement, the 
Ninth Circuit vacated those parts of the district court's summary judgment ruling and remanded the case for 
further proceedings.[12] 

 

ANALYSIS 

THE NINTH CIRCUIT SUMMARIZED FCRA'S DISCLOSURE REQUIREMENTS AS 
"PROHIBIT[ING] AN EMPLOYER FROM OBTAINING AN APPLICANT'S 
CONSUMER REPORT WITHOUT FIRST PROVIDING THE APPLICANT WITH A 
STANDALONE, CLEAR AND CONSPICUOUS DISCLOSURE OF ITS INTENTION 
TO DO SO AND WITHOUT OBTAINING THE APPLICANT'S CONSENT."[13] THE 
COURT VIEWED THE RELEVANT FCRA PROVISIONS AS CONTAINING TWO 
SEPARATE REQUIREMENTS VIS-À-VIS AN EMPLOYER'S DISCLOSURE—FIRST 
THAT IT MUST BE IN A STANDALONE DOCUMENT AND SECOND THAT IT MUST 
BE "CLEAR AND CONSPICUOUS."[14]

GILBERG INITIALLY ADDRESSED THE STANDALONE DOCUMENT 
REQUIREMENT.[15] RELYING UPON A PRIOR NINTH CIRCUIT DECISION THAT 
"HELD THAT A PROSPECTIVE EMPLOYER VIOLATES SECTION 1681B(B)(2)(A) 
WHEN IT PROCURES A JOB APPLICANT'S CONSUMER REPORT AFTER 
INCLUDING A LIABILITY WAIVER IN THE SAME DOCUMENT AS THE 
STATUTORILY MANDATED DISCLOSURE," THE COURT APPLIED THE SAME 
REASONING TO THE STATE-LAW DISCLOSURES INCLUDED IN THE FORM AT 
ISSUE.[16] IT CONCLUDED THAT THE COURT'S PRIOR JURISPRUDENCE 
"CONSIDERED THE STANDALONE REQUIREMENT WITH REGARD TO ANY 
SURPLUSAGE," NOT JUST "LIABILITY WAIVERS."[17] MOREOVER, THE COURT 
FOUND THAT THIS INTERPRETATION WAS CONSISTENT WITH FCRA'S 
STATUTORY LANGUAGE, WHICH STATES THAT A DOCUMENT CONTAINING 
THE EMPLOYMENT-PURPOSES DISCLOSURE MUST "CONSIST[] SOLELY" OF 
THAT DISCLOSURE, UNLIKE OTHER DISCLOSURES THAT FCRA MANDATES. 
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THE NINTH CIRCUIT THUS CONCLUDED THAT, EVEN IF A DISCLOSURE'S 
"EXTRANEOUS INFORMATION CONSISTS OF OTHER, STATE MANDATED 
DISCLOSURE INFORMATION, WHICH FURTHERS RATHER THAN UNDERMINES 
FCRA'S PURPOSE," THE DISCLOSURE DOES NOT COMPLY WITH FCRA.[19] 
THE NINTH CIRCUIT FOUND NO SUPPORT FOR ANY "IMPLIED EXCEPTION" IN 
FCRA'S LANGUAGE, CONCLUDING THAT "PURPOSE DOES NOT OVERRIDE 
PLAIN MEANING" WHEN STATUTORY LANGUAGE IS IN QUESTION.[20] 
MOREOVER, THE COURT DISAGREED THAT THE DISCLOSURE FORM 
"FURTHER[ED]" FCRA'S PURPOSE IN THE FIRST PLACE, AS IT REFERRED "TO 
RIGHTS UNDER STATE LAWS INAPPLICABLE TO [THE PLAINTIFF] AND TO 
EXTRANEOUS DOCUMENTS THAT ARE NOT PART OF THE FCRA-MANDATED 
DISCLOSURE."[21] THE COURT REASONED THAT "THE PRESENCE OF THIS 
EXTRANEOUS INFORMATION IS AS LIKELY TO CONFUSE AS IT IS TO INFORM," 
BECAUSE EVEN INFORMATION "RELATED" TO THE INFORMATION REQUIRED 
BY FCRA "MAY DISTRACT OR CONFUSE THE READER."[22] 

TURNING TO THE SECOND, "CLEAR AND CONSPICUOUS" REQUIREMENT, THE 
NINTH CIRCUIT CONCLUDED THAT THE EMPLOYER'S DISCLOSURE DID NOT 
FARE BETTER. WHILE THE COURT FOUND THE DISCLOSURE FORM WAS 
CONSPICUOUS (OR "READILY NOTICEABLE TO THE CONSUMER") GIVEN THE 
CAPITALIZATION, BOLD TEXT, AND UNDERLINING OF ITS SECTION HEADINGS 
AND LEGIBLE FONT,[23] THE COURT CONCLUDED IT WAS NOT CLEAR (OR 
"REASONABLY UNDERSTANDABLE") FOR SEVERAL REASONS. FIRST, THE 
INCLUSION OF LANGUAGE READING, "THE SCOPE OF THIS NOTICE AND 
AUTHORIZATION IS ALL-ENCOMPASSING," DID NOT "EXPLAIN HOW THE 
AUTHORIZATION IS ALL-ENCOMPASSING AND HOW THAT WOULD AFFECT AN 
APPLICANT'S RIGHTS."[24] SECOND, A SEPARATE CLAUSE RELATED TO 
THAT LANGUAGE "LACK[ED] A SUBJECT AND [WAS] INCOMPLETE," 
SUGGESTING "THAT THERE MAY BE SOME LIMITS ON THE ALL-
ENCOMPASSING NATURE OF THE AUTHORIZATION" WITHOUT IDENTIFYING 
"WHAT THOSE LIMITS MIGHT BE."[25] AND, THIRD, THE USE OF THE WORD 
"ONLY" WHEN STATING THE STATE-SPECIFIC DISCLOSURES THAT CAUSED 
THE PROBLEMS UNDER THE "STANDALONE DOCUMENT" REQUIREMENT 
ALSO CAUSED CLARITY ISSUES, BECAUSE "[A] REASONABLE READER MIGHT 
THINK THAT ONLY … APPLICANTS [IN THOSE STATES]" COULD TRIGGER 
CERTAIN RIGHTS DESCRIBED THEREIN, CONTRARY TO FCRA.[26] 
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WHAT SHOULD EMPLOYERS DO?
In Gilberg, the Ninth Circuit sends a clear message to employers: they may not include any "extraneous 
information" in the FCRA disclosure form they provide to job applicants in connection with obtaining their 
authorization to procure consumer reports. In the court's view, such information can create confusion and run 
afoul of FCRA's requirement that the document consist "solely" of the FCRA disclosure. 

Businesses should review and, if necessary, revise their disclosure forms in light of Gilberg. Although having 
multiple disclosure documents during the hiring process may be administratively challenging, a standalone FCRA 
disclosure document now appears necessary to avoid any risk of class liability. Given the potential for punitive 
damages for willful violations of FCRA and the statute's lack of a class damages cap, businesses should not take 
that risk lightly. 

 

CONCLUSION
The Ninth Circuit's holding in Gilberg is a broad application of the court's prior FCRA jurisprudence and a strict 
construction of the statutory language governing employer disclosures. In order to mitigate possible risk of FCRA 
liability—including class action liability—businesses subject to that court's jurisdiction should review their 
disclosure forms accordingly. 

NOTES:
 
[1] 15 U.S.C. §§ 1681-1681x. 
[2] --- F.3d ----, 2019 WL 347027 (9th Cir. Jan. 29, 2019). 
[3] As a Ninth Circuit decision, Gilberg covers Alaska, Arizona, California, Hawaii, Idaho, Montana, Nevada, 
Oregon, Washington, as well as the territories of Guam and the Northern Mariana Islands. No other federal court 
of appeals has considered the question presented in Gilberg, let alone taken a contrary position. 
[4] See 15 U.S.C. § 1681b(b)(2). 
[5] See id.; see also 15 U.S.C. § 1681a(h) (defining "employment purposes"). 
[6] 15 U.S.C. § 1681b(b)(2)(A). An exception exists for certain transportation workers who apply "for employment 
by mail, telephone, computer, or other similar means." 15 U.S.C. § 1681b(b)(2)(B)-(C). 
[7] 15 U.S.C. § 1681b(b)(2)(A)(i) (emphasis added). 
[8] 15 U.S.C. § 1681b(b)(2)(A)(ii). 
[9] 2019 WL 347027, at *1-3. 
[10] Id. 
[11] Id. at *4. 
[12] Id. at *7. 
[13] Id. at *3. 
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[14] Id. at *1. 
[15] The Ninth Circuit rejected the plaintiff's argument that the larger, 3-page application form she completed was 
part of the "document" to be analyzed for FCRA compliance, along with the disclosure form. Id. at *4. Among 
other reasons, the court concluded that such a reading would make it "difficult to see how an employer could ever 
provide an applicant written application materials without violating FCRA's standalone document requirement." Id. 
[16] Gilberg, 2019 WL 347027, at *4-5 (quotations omitted). 
[17] Id. at *5. 
[18] See id. at *4-5. 
[19] Id. at *5. 
[20] See id. 
[21] Id. 
[22] Id. 
[23] See id. at *7. 
[24] Id. at *6. 
[25] Id. 
[26] See id.
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