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[1]

Over the next several months, residents all over Hong Kong may see the "Market Sharing Cat" (pictured above)
popping up in unexpected places. The cat is a symbol for the Hong Kong Competition Commission's (the
"Commission") campaign to increase community awareness of market sharing and to "strengthen detection of
such conduct" throughout Hong Kong. [2] As the Commission noted in its press release regarding the campaign,
market sharing cartels "can occur in any industry or sector" and "may not be as commonly known in Hong Kong
as some other forms of anticompetitive conduct such as bid-rigging." [3]

Since Hong Kong passed its first-ever cross sector competition law, the Competition Ordinance (the "Ordinance")
in 2015, the Commission has made it a priority to promote fair competition and raise public awareness regarding
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anticompetitive practices in the marketplace. The "Market Sharing Cat" is just one illustration of the Commission's
efforts. But what exactly is the competition law in Hong Kong? This client alert aims to provide an overview of the
territory's relatively new competition and antitrust framework.

COMPETITION LAW IN HONG KONG: THE COMPETITION ORDINANCE

It's been more than 20 years since the end of British rule in Hong Kong, but the territory's first competition law
suggests that the UK legal system and common law principles continue to be a source of influence in the drafting
and interpretation of legislation. On December 14, 2015, the Ordinance came into full effect. [4] Since its
enactment, the Commission has brought just two cases before the Competition Tribunal, the judicial entity
responsible for hearing and deciding competition law cases in Hong Kong. [5] Thus, while it was enacted over
three years ago, the law is still being shaped — as the Commission brings more cases, one can expect that the
law will evolve.

Hong Kong spent 156 years as a British colony before reverting to Chinese sovereignty on July 1, 1997, and the
Ordinance — which now operates as the primary source of competition law in Hong Kong — bears an uncanny
resemblance to UK and EU competition law. Since both before and after Hong Kong's handover, product
manufacturers have enjoyed a largely unregulated marketplace. Indeed, prior to the Ordinance, only the
telecommunications and broadcasting sectors were subject to competition regulation in Hong Kong. [6] As a
result, product manufacturers of consumer goods outside of these sectors had the freedom to implement pricing
and distribution strategies without fear of liability. Now, product manufacturers operating in Hong Kong must
review their distribution strategies to ensure compliance with the Ordinance.

While the Ordinance prohibits restrictions on competition through three main rules (The First Conduct Rule, the
Second Conduct Rule, and the Merger Rule), [7] the First Conduct Rule is the most applicable to product
manufacturers looking to implement distribution strategies in Hong Kong. The First Conduct Rule prohibits
agreements and concerted practices that have the object or effect of restricting competition in Hong Kong. [8] The
language of the First Conduct Rule is nearly identical to Article 101 of the Treaty on the Functioning of the
European Union, which serves as a model for the UK's Competition Act. The First Conduct Rule prohibits "all
agreements between undertakings, decisions by associations of undertakings and concerted practices which . . .
have as their object or effect the prevention, restriction or distortion of competition." [9]

As one might infer given the parallel language of the two provisions, Hong Kong's new regulations closely mirror
UK and EU competition law. Accordingly, product manufacturers in Hong Kong now face similar restrictions to
what we see in those regions. Under Hong Kong's First Conduct Rule, it is not clear whether resale price
maintenance ("RPM") is generally prohibited. [10] Thus, it presents risk for manufacturers who choose to adopt
this approach. [11]

RESALE PRICE MAINTENANCE POLICIES

The Commission is the independent statutory body responsible for enforcing the Ordinance. The Commission,
along with the Communications Authority, jointly issued guidelines on the First Conduct Rule in July 2015 (the
"Guideline" or the "Guidelines"). [12] While a plain reading of the Ordinance's language suggests that ("RPM")
agreements are prohibited, the law continues to evolve - in practice, RPM agreements may prove to be a vialbe
option for manufacturers. Moreover, the Guidelines permit product manufacturers to recommend or suggest a
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resale price to retailers (known as the manufacturer's suggested retail price) provided that the manufacturer
makes it clear to all retailers that the suggested price is not mandatory. [13] In other words, retailers must retain
ultimate freedom over a product's advertised sale price. Product manufacturers who choose to implement such
recommended retail price policies may not employ tactics aimed at fixing the minimum price, such as price
monitoring. [14] Additionally, manufacturers should avoid taking measures against retailers that may be construed
by the Commission as retaliatory — where a product manufacturer "retaliates or threatens to retaliate when its
'recommended' resale price is not followed, the Commission will consider the price is not truly recommended and
assess the conduct as a form of RPM." The same considerations apply to the UK and EU competition law
regimes — although it is not certain yet whether justification may exist for RPM under Hong Kong's Ordinance.

The Ordinance does not specifically discuss unilateral pricing policies, or UPPs. UPPs are particularly common in
the United States. Through this strategy, a product manufacturer unilaterally announces the minimum advertised
resale price for its products. Retailers are free to either acquiesce or disregard the policy; however, a
manufacturer may refuse to deal with retailers who choose not to acquiesce.

Although the Ordinance does not explicitly address the legality of these pricing policies, product manufacturers
should be aware of the significant risk that comes with the implementation of a unilateral policy in Hong Kong.
Even a unilateral policy that only announces an advertised price may be considered a form of indirect resale price
maintenance that could be deemed unlawful under the Ordinance. [15] Additionally, product manufacturers with
significant market power who implement UPPs should be more cautious — they could be charged with violating
the Second Conduct Rule as well. [16]

While traditional resale price maintenance strategies carry risk, an alternative strategy exists for product
manufacturers seeking to establish distribution control and combat price erosion: selective distribution programs.

SELECTIVE DISTRIBUTION PROGRAMS

Selective distribution programs enable a manufacturer to sell its products to consumers through a network of
authorized retailers. Selective distribution programs are a common feature of the market in Hong Kong. Under the
Guidelines, product manufacturers are lawfully permitted to implement selective distribution programs. Indeed, as
stated in the Guidelines, selective distribution is "economically beneficial" and "an effective way of furthering inter-
brand competition." [17]

Through selective distribution programs, product manufacturers can gain increased control over two important
elements of product distribution: (1) which dealers may sell their product, and (2) how those dealers may sell their
product. Additionally, selective distribution programs allow manufacturers to maintain the image, quality, and
reputation of their brand by prohibiting sales to unauthorized distributors.

However, selective distribution programs may be subject to certain restrictions under Hong Kong's competition
law. Like in the UK and the EU, this strategy may only be used in instances where the characteristics of the
manufacturer's product require a selective distribution network in order to preserve its quality and ensure its
proper use. [18] Additionally, product manufacturers may only select dealers on the basis of purely qualitative
criteria such as a dealer's technical qualifications or the suitability of a dealer's retail premises. Product
manufacturer may not select a dealer based on quantitative data, such as sales targets or the number of retailers
in a geographic area. [19] Finally, product manufacturers must apply qualitative selective distribution criteria to all
distributors in a uniform and nondiscriminatory manner. Following the EU and UK experience, it remains to be
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seen how the Commission will regard selective distribution in Hong Kong. However, one would expect the
Commission to treat selective distribution models consistent with the EU and UK competition law regimes —
where the compatibility of selective distribution systems rests on the notion that it may be permissible to focus not
on price competition but rather on other factors of a qualitative nature.

CONCLUSION

Hong Kong has historically offered a vast consumer market with little to no regulation. Under the region's new
regulatory framework, product manufacturers must pay attention to the Ordinance and developing law in order to
ensure compliance with Hong Kong law. By adopting flexible global distribution and pricing strategies that comply
with competition regulations in Hong Kong and throughout the world, product manufacturers can achieve global
price stability. K&L Gates' Antitrust, Competition & Trade Regulation group has experience designing and
implementing coordinated distribution strategies throughout different regions of the world, including Asia.

For more information on the firm's global antitrust and competition law practice, contact Michael R. Murphy
(michael.r.murphy@klgates.com) or Christopher S. Finnerty (chris.finnerty@klgates.com).

Notes

[1] This image was originally featured in the Hong Kong Competition Commission's January 16, 2017 Press
Release, "Beware of the 'Bid-rigging Cat," available here.

[2] Hong Kong Competition Commission Press Release, "Marketing Sharing Cat' is coming to town" (Jan. 18,
2018), available here.

[3] /d.

[4] The Ordinance is available here.

[5] To read more about the Competition Tribunal, see here.

[6] See Telecommunications Ordinance (Cap.106 of the Laws of Hong Kong) and the Broadcasting Ordinance
(Cap.562 of the Laws of Hong Kong), available here and here.

[7] See the Competition Commission's "Legislation & Guidance" (2015), available here.

[8] See Ordinance, Section 6(1) ("[A]ln undertaking must not (a) make or give effect to an agreement; (b) engage
in a concerted practice; or (c) as a member of an association of undertakings, make or give effect to a decision of
the association, if the object or effect of the agreement, concerted practice or decision is to prevent, restrict or
distort competition in Hong Kong.").

[9] See Article 101 of the Treaty on the Functioning of the European Union, available here.

[10] RPM allows a product manufacturer to obtain a certain level of control over the price at which its products are
advertised and sold. Generally, RPM is achieved through an agreement between a manufacturer and its resellers
by which resellers agree to a fixed or minimum product resale price. Historically, RPM was unregulated in Hong
Kong. Under the Hong Kong's new competition law, RPM is generally prohibited.

[11] As a general rule, the Commission is less likely to bring actions against manufacturers who do not possess a
substantial degree of market power. "Substantial market power" can be thought of as the ability to charge prices
above competitive levels, or to restrict output or quality below competitive levels, for a sustained period of time
(the length of which depends on the facts, in particular with regard to the product and the circumstances of the
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market in question); or the ability and incentive to harm the process of competition by, for example, weakening
existing competition, raising entry barriers or slowing innovation. See Guideline on the Second Conduct Rule,
para. 3.2 and 3.4. Additionally, the Commission may refrain from pursuing actions related to agreements that
enhance the overall economic efficiency of the market. See Ordinance, Section 36 ("The first conduct rule does
not apply to any agreement that . . . contributes to . . . improving production or distribution; or promotion technical
or economic progress, while allowing consumers a fair share of the resulting benefit.").

[12] Guideline on the First Conduct Rule is available here. As stated on the first page of the Guidelines, "[t]he
Guideline sets out how the Commission intends to interpret and give effect to the First Conduct Rule in the
Ordinance. The Guideline is not, however, a substitute for the Ordinance and does not have binding legal effect."
[13] /d. at Sections 6.78-6.83.

[14] Id. at Section 6.82.

[15] See Ordinance, Section 7(2) ("An undertaking may be taken to have made or given effect to an agreement or
decision or to have engaged in a concerted practice that has as its object the prevention, restriction or distortion
of competition even if that object can be ascertained only by inference.").

[16] See the "Second Conduct Rule," id. at Section 21(1) ("An undertaking that has a substantial degree of market
power in a market must not abuse that power by engaging in conduct that has as its object or effect the
prevention, restriction or distortion of competition in Hong Kong.").

[17] See Section 6.122 of the Guidelines ("In particular, selective distribution may assist in establishing a quality
reputation for a new product, can incentivize retailers to increase marketing efforts and might serve to maintain
brand image and quality standards.").

[18] See id. at Sections 6.123 - 6.127. According to the decisional practice of the European Court of Justice, it is
worth noting that selective distribution is not limited to a pre-determined category of products (e.g., high-tech,
luxury) but rather is capable of being applied to any products that justify it in order to preserve quality and proper
use.

[19] Id. at Section 6.126. "Some selective distribution systems select retailers on quantitative criteria e.g., sales
targets or a pre-defined of number of retailers in a particular locality." These agreements may give rise to
"concerns under the First Conduct Rule on the basis of their effects on competition." However, the EU and UK
decisional practice allow a combination of qualitative and quantitative criteria in the context of a selective
distribution model.

©2005-2024 K&L Gates LLP. All Rights Reserved. 5


https://www.compcomm.hk/en/legislation_guidance/guidance/first_conduct_rule/files/Guideline_The_First_Conduct_Rule_Eng.pdf

THOUGHT LEADERSHIP POWERED BY HUB

KEY CONTACTS

MICHAEL R. MURPHY
PARTNER

BOSTON
+1.617.261.3132
MICHAEL.R.MURPHY@KLGATES.COM

CHRISTOPHER S. FINNERTY
PARTNER

BOSTON
+1.617.261.3123
CHRIS.FINNERTY@KLGATES.COM

K&L GATES

SACHA M. CHEONG
PARTNER

HONG KONG
+852.2230.3590
SACHA.CHEONG@KLGATES.COM

FRANCESCO CARLONI
PARTNER

BRUSSELS, MILAN
+32.2.336.1908
FRANCESCO.CARLONI@KLGATES.COM

This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
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