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08:25 - 8:30 Opening Remarks / Welcome – Lee Hogewood, Administrative Partner (Raleigh) 

08:30 - 9:30 Trust But Verify: Ethically Leveraging Artificial Intelligence in the Legal Profession - 
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Julie Ann Halter 
Partner 

Seattle 
T +1.206.370.7882 
julieanne.halter@klgates.com 

Ms. Halter is a partner in the Seattle office of K&L Gates, the co-chair of the firm’s e-Discovery Analysis 
and Technology practice group and the chair of our Firmwide innovation committee. Her practice includes 
complex commercial and business litigations, arbitrations and government and internal investigations, 
particularly, as they relate to managing large, document-intensive cases, specifically those involving 
electronic discovery. For more than a decade, Ms. Halter has counseled clients regarding discovery in 
cases involving intellectual property, securities and banking, including SEC and FINRA investigation 
matters, antitrust, products liability, real estate and employment litigation, as well as other government 
and internal investigations and public records act requests. 

 
 

 

Mark A. Rush 
Partner 

Pittsburgh 
T +1.412.355.8333 
mark.rush@klgates.com 

Mr. Rush is a partner with the firm and concentrates his practice on internal investigations, corporate 
criminal defense, Bank Secrecy Act and anti-money-laundering issues, False Claims Act defense and 
complex commercial litigation. Mr. Rush has defended public and private corporations, financial 
institutions, public officials, government contractors, energy companies, hospitals and healthcare systems 
who are subjects of federal and state grand jury investigations and investigations by various federal and 
state agencies. His representations also include defending and counseling corporations and individuals 
charged with violations of various federal and state statutes such as: BSA, Foreign Corrupt Practices Act, 
False Claims Act, securities laws, tax statutes, mail and wire fraud, healthcare fraud, environmental  
violations and money laundering. Mr. Rush has represented clients in matters investigated by the DOJ, 
FBI, IRS, FinCEN, FTC, DEA, FDA, DHS, USPIS, EPA, FRB, IG offices and foreign and state agencies. 
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Thomas C. Ryan 
Partner 

Pittsburgh 
T +1.412.355.8335 
thomas.ryan@klgates.com 

Mr. Ryan is a trial lawyer who represents clients under scrutiny for allegations of misconduct that cover the 
gamut of enforcement actions brought by state, federal, and international agencies. As a former federal 
prosecutor focused on complex white collar criminal cases, Mr. Ryan brings the courtroom perspective to the 
defense of every single enforcement action from the outset. Mr. Ryan is also routinely entrusted with clients’ 
most sensitive issues to conduct internal investigations, often involving whistleblowers or C-Suite implications. 
Most recently, Mr. Ryan was recognized in Legal 500 for his work in this area relating to conducting cross-
border investigations and defense of government enforcement actions. 

 
 

 

John H. Lawrence 
Associate 

Research Triangle Park 
T +1.919.466.1112 
john.lawrence@klgates.com 

Mr. Lawrence primarily counsels healthcare clients in responding to governmental investigations and 
defending False Claims Act lawsuits. He has represented both individuals and companies in investigations 
involving the Department of Justice, U.S. Attorneys' Offices, and other federal and state agencies. His 
background also includes significant experience handling complex civil litigation inside and outside of 
healthcare. In addition to his litigation practice, Mr. Lawrence advises clients on healthcare regulatory 
matters, including those involving the Stark Law and Anti-Kickback Statute. 
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David Peet 
Associate 

Research Triangle Park 
T +1.919.466.1117 
david.peet@klgates.com 

Mr. Peet is an associate at the firm’s Research Triangle Park office, where he is a member of the 
investigations, enforcement, and white-collar practice group. His practice focuses on government 
investigations, securities enforcement, internal investigations, and white-collar defense. In particular, he 
has extensive experience conducting cross-border investigations involving violations of the Foreign 
Corrupt Practices Act and other anti-corruption laws in Latin America, Asia, and Europe. Mr. Peet counsels 
corporations and individuals across a variety of industries in a wide range of criminal and civil matters, 
including investigations conducted by the US Department of Justice, the Securities and Exchange 
Commission, the Commodity Futures Trading Commission, as well as other federal and state criminal and 
civil regulatory authorities in the United States and abroad. 
 
 

 

Kristi A. Nickodem 
Associate 

Raleigh 
T +1.919.831.7054 
kristi.nickodem@klgates.com 

Ms. Nickodem is an associate in the Raleigh office, focusing her practice on labor, employment, and 
workplace safety. Ms. Nickodem has experience advising employers on a wide variety of labor and 
employment issues, including employee separations, compliance with the Fair Labor Standards Act and 
various state wage and hour laws, the provision of reasonable accommodations to employees under the 
Americans with Disabilities Act, responding to citations issued by the Occupational Safety and Health 
Administration, and the provision of leave pursuant to the Family and Medical Leave Act and various state 
and local leave laws. As part of her practice, she also drafts handbooks, policies, employment 
agreements, and restrictive covenant agreements for employers. 
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Leann M. Walsh 
Associate 

Raleigh 
T +1.919.743.7319 
leann.walsh@klgates.com 

Ms. Walsh is an associate in the firm’s Raleigh office where she is a member of the labor, employment, 
& workplace safety practice group and health care practice group. She is licensed to practice law in both 
North Carolina and Massachusetts. Ms. Walsh focuses her practice on counseling domestic and 
international businesses and private equity firms on difficult employee relations issues, conducting internal 
employment investigations, and defending employers in civil and administration employment litigation 
matters. She regularly advises clients regarding complex labor and employment issues relating to mergers 
and acquisitions, and helps to lead the firm’s collaborative initiative between its employment law and 
corporate law practice groups. 
 
 

 

Margaret R. Westbrook 
Partner 

Raleigh 
T +1.919.743.7311 
margaret.westbrook@klgates.com 

Ms. Westbrook is a partner in the Raleigh office and has two distinct areas of practice: restructuring and 
insolvency and campaign finance.  Currently serving as the U.S. practice group coordinator for the 
restructuring and insolvency practice group within the firm, she represents and litigates for secured and 
unsecured creditors in restructuring and insolvency matters both in and out of the state and federal courts 
in North Carolina, and in other jurisdictions including New York and Delaware.  She also represents 
corporations and trade associations on a wide variety of campaign finance and ethics issues involving 
corporate political activity, lobbying restrictions, and government contracting, including advising clients on 
ethics and campaign finance violations, the formation of political action and independent expenditure 
committees,  reporting requirements for lobbyists, campaign contributions and independent expenditures, 
and compliance with gift laws and pay to play disclosure requirements and regulations. 
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Ray Starling 
NC Chamber – General Counsel and President of the NC 
Chamber Legal Institute 

Raleigh 
T +1.919.836.1405 
rstarling@ncchamber.com 

As general counsel of the NC Chamber and president of the NC Chamber Legal Institute, Ray sets 
strategy for litigation of the NC Chamber, the NC Chamber Legal Institute and its affiliated entities. He 
also serves as the lead for public policy development functions of the NC Chamber, assessing and 
advising on current and emerging laws, rulings, and regulations affecting the NC Chamber and business 
in North Carolina. Ray manages the public policy staff and works with NC Chamber leadership to devise 
and implement appropriate strategies to advance the interests of North Carolina business in the N.C. 
General Assembly and regulatory bodies. 
 
 

 

Margaret N. Rosenfeld 
Partner 

Raleigh 
T +1.919.743.7351 
margaret.rosenfeld@klgates.com 

Ms. Rosenfeld has more than 20 years of corporate and securities law experience both within the U.S. 
and internationally. Her practice includes public company reporting, corporate governance, public and 
private financings, security token and digital asset offerings, blockchain technology matters, corporate 
investigations, mergers and acquisitions, and intellectual property protection and licensing. Ms. Rosenfeld 
is one of two female attorneys in North Carolina to be ranked i the category of Corporate/M&A law by 
Chambers USA: Americas Leading Business Lawyers, first being listed in 2013. Ms. Rosenfeld has 
assisted public companies, underwriters and directors with initial public offerings and secondary 
financings on numerous stock exchanges in the United States and internationally, public reporting 
requirements both pre- and post-Sarbanes-Oxley, corporate governance issues and internal and external 
corporate investigations, including interaction with the SEC, the NYSE, and Nasdaq. 
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Mikal B. Shaikh 
Partner 

Raleigh 
T +1.919.831.7031 
mikal.shaikh@klgates.com 

Mr. Shaikh is a partner in the firm’s Raleigh office, and primarily practices in the areas of corporate law 
and securities law. He has broad experience representing clients in connection with public and private 
offerings of debt and equity securities, corporate formations and related matters, technology, employment 
and other contracts in the ordinary course of business, corporate governance matters, compliance with 
securities laws and stock exchange rules, public company reporting, and internal and external corporate 
investigations.  
 
 

 

Dr. John Roberts 
Pavillon – Medical Director and Addiction Psychiatrist 

Mill Spring 
T +1.828.694.2300 
johnr@pavillon.org  

Dr. Roberts is the Medical Director and Addiction Psychiatrist for Pavillon. He came to Pavillon with nearly 
20 years of experience serving as an Assistant Professor of Psychiatry at the Medical University of South 
Carolina.  While there, he was the attending psychiatrist for the inpatient dual diagnosis inpatient unit and 
was the director of the clinical outpatient division for the Center for Drugs and Alcohol Program. He 
received his doctor of medicine from Louisiana State University and completed his psychiatric residency 
as well as fellowships in substance abuse and anxiety disorders at the Medical University of South 
Carolina. Dr. Roberts is board certified in psychiatry and has lectured through out the Southeast on 
substance use and psychiatric disorders. He is also an Assistant Professor at USC School of Medicine at 
Greenville Health System. 
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Reggie Mathis 
Truliant Federal Credit Union – Legal Counsel 

Winston-Salem 
T +1.336.293.2051 
reginald.mathis@truliantfcu.org 

Reggie Mathis is the legal counsel for Truliant Federal Credit Union, a $2.5 billion-dollar credit union 
headquartered in Winston-Salem, North Carolina. As legal counsel, Reggie is responsible for managing the 
daily legal function of the credit union’s operations and advises its Board of Directors on various areas of 
risk to the credit union. His work involves contract review and negotiation, regulatory compliance oversight 
and implementation, collections recovery efforts, enterprise insurance management, and any other legal or 
reputational risk assessments and review. Reggie also manages the Truliant’s relationships other legal or 
reputational risk assessments and review. Reggie also manages the Truliant’s relationships with outside 
counsel to manage litigation and other matters involving Truliant. Reggie’s prior experiences include 
regulatory research and compliance work for a credit union trade organization, as well as a litigation 
associate for a personal injury firm in Cary, North Carolina. As a litigation associate, Reggie garnered first-
chair trial experience, while developing a small-business consultation practice.  
 
 

 

Drew Wright 
Akoustis Technologies 

Huntersville 
T +1.704.997.5735 
dwright@akoustis.com 

Drew Wright is the General Counsel and Corporate Secretary for Akoustis Technologies, Inc. (Nasdaq: 
AKTS), an emerging semiconductor company headquartered in Huntersville and focused on designing 
and manufacturing patented single crystal radio frequency BAW filters for the 4G/5G mobile and network 
infrastructure, WiFi and defense markets. Drew joined the company in November 2017, and is responsible 
for all legal and compliance matters within the company. Prior to Akoustis, Drew served as Assistant 
General Counsel for Toshiba Global Commerce Solutions, Inc., a leading global retail technology 
company offering retail hardware, software and services solutions in 46 countries around the world. Prior 
to Toshiba, Drew served as Site Counsel for IBM Systems and Technology Group, where Drew managed 
legal support for the System x, Retail Store Solutions and Platform Computing brands. 
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Kelly Kopyt Caputo 
Dude Solutions, Inc. – General Counsel   

Cary 
T +1.919.816.8237 
kelly.caputo@dudesolutions.com 

Meet Kelly Kopyt Caputo, General Counsel at Dude Solutions, Inc., a cloud-based operations management 
software company that automates mission-critical enterprise asset management workflows for its over 
12,000 clients in the education, government, healthcare and manufacturing verticals.  Kelly is a strategic 
private company and government transactional attorney experienced with mergers and acquisitions, internal 
and external client and partnerships, technology contract negotiations, managing legal risks, and supporting 
sales teams through acquisitional changes.  Before joining Dude Solutions, Kelly was a VP at Foster Moore 
– The Registry People, where she directed and developed a legal strategy for the New Zealand-based 
software company post-acquisition of a U.S. competitor by managing legacy contract risks and supporting 
new sales negotiations and growth. Her legal background and experience with the government sector are 
significant assets in managing commercial relationships with U.S. and international customers and within 
the sales process. She is licensed to practice law in N.Y., Mass. and Maine. 
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Gina Bertolini 
Partner 

Research Triangle Park 
T +1.919.466.1108 
Gina.bertolini@klgates.com 

Ms. Bertolini is a partner in the Research Triangle Park office. Concentrating exclusively on health law, 
Ms. Bertolini primarily represents academic medical centers, health systems, and community hospitals. 
She counsels boards of directors and senior leadership on governance, transactional, operational, and 
regulatory matters, including state and federal regulations such as the Stark and Antikickback Statutes, 
EMTALA, HIPAA, and the Affordable Care Act. Ms. Bertolini has structured joint ventures and contractual 
relationships between and among health care entities, providers, managed care, and others, including the 
creation of an Accountable Care Organization. Ms. Bertolini has handled employment and collective 
bargaining issues in the health care setting, and is an expert at navigating medical staff matters. Having 
managed hundreds of administrative policies for academic medical centers, Ms. Bertolini is skilled at 
drafting, reviewing, and revising hospital policies and procedures. Ms. Bertolini also has managed 
sensitive HIPAA data breaches and a wide range of privacy issues within the health care setting.  
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Julie Anne Halter, Partner

Trust But Verify
Ethically Leveraging Artificial Intelligence in the Legal Profession

Keeping Ethical in a Technical World 2.0



Ten Technologies that Changed the Practice 
of Law

http://www.mycase.com/blog/2014/07/10-technologies-changed-practice-law/ 
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Ethical Implications of Artificial Intelligence in 
the Legal Profession



WHAT IS ARTIFICIAL INTELLIGENCE?
 Artificial Intelligence (AI) is a broad term that describes a group of 

technologies designed to perform tasks that once required human 
intelligence, interaction or decision-making.

 With AI, you design an algorithm that enables the computer to figure out 
how to do what you want it to do, and the computer learns how to 
accomplish its task on its own, often learning things you don’t understand 
and didn’t anticipate, sometimes without your knowledge, using data it 
obtains from whatever sources are available or from whatever data sources 
it figures out how to access.

 Smart machines employ AI programming to extract patterns from data 
rather than simply storing and accessing the data.

klgates.com 7



TYPES OF ARTIFICIAL INTELLIGENCE
 Machine Learning

 Predictive analytics used in document review
 Natural Language

 Spell check; autocomplete; voice text messaging
 Vision 

 I am not a robot; Facebook Tags
 Speech

 “OK Google,” “Hey Siri,” “Alexa”
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ARTIFICIAL INTELLIGENCE IN THE 
PRACTICE OF LAW
 e-Discovery Document Analysis
 Due Diligence Contract Review 
 Case Budgeting and Alternative/Fixed Fee Analysis
 Legal Research
 Expert Research
 Case Strategy

klgates.com 9



AI BENEFITS PROFESSIONALS ACROSS 
THE LEGAL INDUSTRY
 Litigation Strategy:

 Assess Judge Tendencies
 Analyze Venue Trends
 Parties’ Litigation Behavior
 Motion Strategy
 Case Timing
 Case Management 

 Comparative Intelligence:
 Opposing counsel
 Opposing parties

 Litigation Insights:
 Litigation Alerts
 Trend Analysis

klgates.com 10



THE LEGAL AI LANDSCAPE
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Legal 
Research
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eDiscovery
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“All this sounds really great, but I don’t have 
time to deal all this stuff.  

Do I really have to learn about it?”



COMPETENCE (RPC 1.1)
A lawyer shall not handle a legal matter that the lawyer knows or should know he or she is 
not competent to handle without associating with a lawyer who is competent to handle the 
matter.  Competent representation requires the legal knowledge, skill, thoroughness and 
preparation reasonably necessary for the representation.  - North Carolina RPC 1.1

To maintain the requisite knowledge and skill, a lawyer should keep abreast of change in 
the law and its practice, including the benefits and risks associated with the technology 
relevant to the lawyer’s practice . . .  - North Carolina RPC 1.1 Comment 8

“Relevant technology” includes social media. . . . [C]ounsel has a general duty to be aware 
of social media as a source of potentially useful information in litigation, to be competent 
to obtain that information directly or through an agent, and to know how to make effective 
use of that information in litigation.  - North Carolina 2014 Formal Ethics Opinion 5 
(quotations omitted) 
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COMPETENCE (RPC 1.1)
 Lawyers are not known as “early adopters.”
 Rule 1.1 and Comment 8 are written to apply to generally to cover evolving 

technology.
 Lawyers do not have to be “experts,” but sufficiently understand to provide 

competent representation and meet other ethical obligations.
 North Carolina RPC 1.1 Comment 1 (“In many instances, the required proficiency is that of a 

general practitioner.  Expertise in a particular field of law may be required in some 
circumstances.”) 

 Options exist to include other attorneys and vendors who are specialists.
 North Carolina RPC 1.1 Comment 2 (“Competent representation can also be provided 

through the association of a layer of established competence in the field in question.”) 

klgates.com 14



Exercising Competence In Practice



EXERCISING COMPETENCE IN PRACTICE
Do you know or have you considered?
 Search term formats vary across tools; noise and stop words
 Office 365 searches only the first 150 MB of any file and the first 4 MB of 

any Excel  
 AI assistants on smart phones used for work 
 Confidentiality implicates of using Google translate
 Westlaw (etc.) research recommendations
 Increased speed and efficiency of AI (e.g., contract due diligence)
 WhatsApp metadata mining (to whom messages sent, location tracking)
 Risk of bias in AI results

klgates.com 16



SUPERVISION (RPC 5.1(B))

“A lawyer having direct supervisory authority over another 
lawyer shall make reasonable efforts to ensure that the 
other lawyer conforms to the Rules of Professional 
Conduct.” 

- ABA Model RPC 5.1(b); North Carolina RPC 5.1(b)

klgates.com 17



NON-LAWYER ASSISTANTS (RPC 5.3(B))
“[A] lawyer having direct supervisory authority over the 
nonlawyer shall make reasonable efforts to ensure that the 
nonlawyer’s conduct is compatible with the professional 
obligations of the lawyer…”

- North Carolina RPC 5.1(b)

klgates.com 18



COMPETENCE (RPC 1.1)

Ultimately, competent representation requires 
sufficient knowledge of AI to advise clients 

regarding its benefits and risks and to 
appropriately supervise its use

klgates.com 19



Exercising Supervision In Practice



EXERCISING SUPERVISION IN PRACTICE
Do you know or have you considered?
 Delegating projects and tasks with guidance and validation
 Interviewing and vetting third party vendors; understand and validate 

methodologies, procedures and results
 Communicate, communicate, communicate
 Independently verifying client collections

klgates.com 21



INDEPENDENT JUDGMENT (RPC 2.1)
“In representing a client, a lawyer shall exercise 
independent professional judgment and render candid 
advice. In rendering advice, a lawyer may refer not only to 
law but also to other considerations such as moral, 
economic, social and political factors that may be relevant 
to the client's situation.” 

- North Carolina RPC 2.1
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Exercising Independent Judgment In 
Practice



EXERCISING INDEPENDENT JUDGMENT IN 
PRACTICE
Do you know or have you considered?
 Is the application of technology appropriate for a given matter?
 Do you understand and can you explain why the results achieved 

are appropriate and accurate?
 Has the input been validated?
 Does the output make sense in light of the input?
 Does the client have the requisite skill and experience to facilitate 

document collections?

klgates.com 24



CANDOR (RPC 3.3 AND 3.4)
Fairness to the Tribunal
 A lawyer shall not knowingly: (1) make a false statement of material fact or 

law to a tribunal or fail to correct a false statement of material fact or law 
previously made to the tribunal by the lawyer

- North Carolina RPC 3.3
Fairness to the Opposing Party & Counsel
 A lawyer shall not: (a) unlawfully obstruct another party' s access to 

evidence or unlawfully alter, destroy or conceal a document or other 
material having potential evidentiary value. A lawyer shall not counsel or 
assist another person to do any such act; … (d) … fail to make reasonably 
diligent effort to comply with a legally proper discovery request by an 
opposing party … - North Carolina RPC 3.4
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Exercising Candor In Practice



EXERCISING CANDOR IN PRACTICE
Exercising competence, supervision and 
independent judgment in practice is critical to your 
ability to exercise candor to the tribunal, to the 
opposing party and to the Court.

Qualcomm Inc. v. Broadcom Corp., Qualcomm IV, 
2010 U.S. Dist. LEXIS 33889 (S.D. Cal. Apr. 2, 
2010).
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CONFIDENTIALITY (RPC 1.6)
A lawyer shall not reveal information acquired during the 
professional relationship with a client unless the client gives 
informed consent, the disclosure is impliedly authorized in 
order to carry out the representation or the disclosure is 
permitted by paragraph (b) .… (c) A lawyer shall make 
reasonable efforts to prevent the inadvertent or 
unauthorized disclosure of, or unauthorized access to, 
information relating to the representation of a client. 

- North Carolina RPC 1.6
klgates.com 28



CONFIDENTIALITY (RPC 1.6)
“…The unauthorized access to, or the inadvertent or unauthorized disclosure 
of, information during the professional relationship with a client does not 
constitute a violation of paragraph (c) if the lawyer has made reasonable efforts 
to prevent the access or disclosure. Factors to be considered in determining 
the reasonableness of the lawyer’s efforts include, but are not limited to, the 
sensitivity of the information, the likelihood of disclosure if additional 
safeguards are not employed, the cost of employing additional 
safeguards, the difficulty of implementing the safeguards, and the extent 
to which the safeguards adversely affect the lawyer’s ability to represent 
clients (e.g., by making a device or important piece of software excessively 
difficult to use)…”

- North Carolina RPC 1.6 Comment 19 (emphasis added)
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Exercising Confidentiality In Practice



EXERCISING CONFIDENTIALITY IN 
PRACTICE
 Cross border data transfers and data privacy 

laws
 Vendor sophistication and data ownership
 Data security in the Cloud
 Google translate
 Alexa voice recordings via smart phone
 Consolidated work and personal devices
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Mark Rush, Thomas Ryan, John Lawrence, & David Peet

Traversing Borders: Coordinating National 
and International Investigations initiated 
Internally and by U.S./International Law 
Enforcement



PRESENTATION ROAD MAP
 Mechanics of an External Investigation
 Mechanics of an Internal Investigation
 Cross-Border Investigations – Special 

Considerations
 Hypothetical
 Lessons Learned/Takeaways
 Questions
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OVERVIEW: MECHANICS OF AN EXTERNAL 
INVESTIGATION

 Triggers
 Inquiry by Government agencies 
 Regulatory bodies 
 Whistleblower
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OVERVIEW: MECHANICS OF AN EXTERNAL 
INVESTIGATION

 Initial Demands
 Audit
 Government request
 Civil Investigative Demand (“CID”)
 Subpoena
 Lawsuit
 Filed criminal charges
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OVERVIEW: MECHANICS OF AN EXTERNAL 
INVESTIGATION

 Possible Characteristics
 Parallel criminal/civil investigations
 Coordinated payment suspensions (health care)
 Coordinated issuance of subpoenas, CIDs, etc. 

against multiple subjects/targets/defendants
 Coordinated “freeze” of bank accounts and assets
 Dawn raids

klgates.com 5



OVERVIEW: MECHANICS OF AN EXTERNAL 
INVESTIGATION

 Examples
 DOJ “takedowns”

 DOJ coordination of U.S. Attorneys’ Offices, State Attorneys’ 
General Offices, and various federal/state agencies
 Operation Brace Yourself (April 2019)
 Operation Double Helix (September 2019)

 DOJ “industry sweeps”
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OVERVIEW: MECHANICS OF AN EXTERNAL 
INVESTIGATION

 Potential Response Requirements
 Document preservation/productions (ESI)
 Interviews/depositions
 Attorney/client proffers
 Other disclosures
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OVERVIEW: MECHANICS OF AN EXTERNAL 
INVESTIGATION

 Potential Challenges to Resolution
 Global Settlement with Multiple Agencies
 Criminal v. Civil
 Company v. Individuals/Executives/Employees
 Monetary Penalties
 Exclusions
 Public Disclosures

klgates.com 8



OVERVIEW: MECHANICS OF AN INTERNAL 
INVESTIGATION

 Internal Investigations
 WHY—External investigation; internal compliance environment; 

Government expectations (e.g., Medicare 60-Day overpayment 
rule)

 WHEN—Notice of external investigation; issues detected by internal 
compliance or independent audit; hotline/employee complaint; 
indicia of significant misconduct; government investigations of 
relevant industry trend; anticipated whistleblower claim

 WHO—Outside counsel, for privilege/credibility issues
 HOW—Initiating & Conducting Investigations
 WHAT—Contractor Refund; SEC/OIG Disclosure; CMS Self-

Referral Disclosure Protocol; USAO/DOJ

klgates.com 9



GUIDING PRINCIPLES: WHY?

 WHY?
 Why conduct an internal investigation?
 Internal Compliance Environment

Communicates a commitment to compliance (e.g., “tone from 
the top”)
Encourages problems to be reported and resolved
Fosters corporate/employee trust
Promotes corporate/employee vigilance
Provides a means of formally documenting findings
Mitigates future risk through the identification of, and 
response to, risk areas (e.g., organizing prospective audits of 
coding, contracts, etc.)

klgates.com 10



GUIDING PRINCIPLES: WHY?

 Government Expectations
DOJ, Criminal Division, “Evaluation of Corporate Compliance 
Programs” (April 2019)
USAM, Chapter 9-28.000: “Principles of Federal Prosecution 
of Business Organizations” [AKA “the Filip Factors”]
United States Federal Sentencing Guidelines
Memorandum from Sally Yates, Deputy Att’y Gen., U.S. Dep’t 
of Justice to All U.S. Att’ys et al., “Individual Accountability for 
Corporate Wrongdoing” (Sept. 9, 2015) [“Yates Memo”], 
available at  
https://www.justice.gov/archives/dag/file/769036/download
OIG’s “Seven Fundamental Elements of an Effective 
Compliance Program”
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GUIDING PRINCIPLES: WHEN?
 WHEN?
 When should an internal investigation be considered?

 Hotline/employee/third-party (e.g., business partner/vendor, 
insurance company) complaint

 Misconduct uncovered in an audit or review, or through a media or 
watchdog group report

 Conflict-of-interest inquiry
 Government or third-party litigation affecting similarly situated entity
 A shareholder derivative action
 Prompted by external inquiry (better to catch earlier than here!)
 Qui tam or whistleblower suit
 A government inquiry, request for interview, civil investigative 

demand, subpoena, or search warrant
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GUIDING PRINCIPLES: WHEN?
 The decision to embark on an investigation should be 

weighed carefully.
 Consider:

 Seriousness of the allegations
 Availability of evidence and witnesses
 Pervasiveness and duration of the wrongdoing
 Past misconduct in the company/industry
 Existence of a government inquiry

 Internal investigation can be highly beneficial if 
conducted correctly; they can also be damaging if 
not.
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GUIDING PRINCIPLES: WHO?
 WHO?
 Who should conduct the internal investigation?  Who 

controls it?
 Internally vs. Outside law firm

Severity of the matter/issue(s)
 Nature of the issue(s), potential legal exposure (criminal/civil 

and entity/individual), third-party involvement, media 
attention, etc. 

Need for independence 
Pervasiveness of the problem, potential executive/leadership 
involvement and/or exposure, etc. 
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GUIDING PRINCIPLES: WHO?
 Size and complexity of the matter/issue(s)
 Potential strains on capacity and resources

 Experience needed
 Internal organizational expertise versus external 

experience in conducting/presenting investigations
 Privilege considerations
 Desire to protect the investigations (or parts thereof) 

with attorney-client and work-product privileges
 Costs
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GUIDING PRINCIPLES: WHO?
 Use of Outside Law Firm
 Experience
 Integrity and independence of the investigation
 Efficient, effective, and thorough
 Less disruptive to the business
 Bolster claims of privilege/confidentiality
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GUIDING PRINCIPLES: WHO?
 Should anyone from inside the company be involved in an 

investigation conducted by an outside law firm?
 It is often useful for the company to appoint a “facilitator” to help 

the investigating law firm.
 Can help the investigating team with the (1) company’s 

structure and procedures; (2) collection of relevant 
documents; and (3) administrative matters, including 
arranging interviews

 The facilitator does not have to be a lawyer—and should not 
play an active role in the investigation.
 But must act at the direction of management and lawyer to 

create and maintain attorney-client privilege and work-
product protections
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GUIDING PRINCIPLES: WHO?
 Who controls the investigation?
 Board of Directors?
 Audit Committee?
 Special Committee of the Board?
 Depends on the reason for the investigation and who 

is connected with the wrongdoing or conflict of 
interest.

 Any director or officer that is accused of wrongdoing 
or a conflict should be screened from any 
involvement.
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GUIDING PRINCIPLES: HOW?
 HOW?

 How should an internal investigation be initiated and 
conducted?

 Initiating an internal investigation 
 Present evidence
 Assemble the right group of lawyers and any experts that 

may be necessary.
 A lead attorney should be assigned.
 When an investigation is complex, it may be helpful to 

delegate primary responsibility for different issues to 
different teams.
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GUIDING PRINCIPLES: HOW?
 Should notice of the internal investigation be 

given to other employees at the company?
 Document hold notices must be issued.
 Any documents related to the investigation must be 

held.
 Any employees that might destroy documents or 

have control over document-retention policies must 
be instructed to hold relevant documents.
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GUIDING PRINCIPLES: HOW?
 What information is shared and when?  Although any additional 

information provided to employees about the investigation is a 
matter of some discretion, there are benefits to informing 
employees that an investigation is ongoing:
 Inaccurate rumors.
 Secures the cooperation and confidentiality of employees. 
 Any information shared should promote cooperation and 

preservation of relevant documents.
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GUIDING PRINCIPLES: HOW?
 How should documents be preserved?

 Preservation notice. 
 The notice should provide information about the scope of the 

investigation only.
 A hold on routine document destruction policies should also be 

implemented.
 If there is any concern about intentional document destruction, 

the relevant files should be secured.
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GUIDING PRINCIPLES: HOW?
 E-mail preservation
 All relevant e-mails should be gathered and 

preserved and, in some cases, hard drives should be 
collected.

 E-mail review protocol should be developed. 
 High volume of e-mails to review: keyword searches.
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GUIDING PRINCIPLES: HOW?
 Interviews

 The goal of every interview is to obtain information and test the 
accuracy of that information.

 At the outset of any employee interview, provide an Upjohn
warning: 
 Investigating attorneys should warn employees that they represent 

the company (and not the individual being interview), so the 
company is the holder of the attorney-client privilege.

 Only management has authority to waive the privilege.
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GUIDING PRINCIPLES: HOW?
 What should be done to maintain attorney-client 

privilege?
 Be aware of the standards explained in Upjohn Co. v. United States, 

449 U.S. 383 (1981).
 Specify in the engagement letter that the purpose of the investigation is 

to give legal advice; ensure that management directs that attorney-
client privilege and work-product protections be maintained without 
express waiver of management.

 Management should instruct its employees, in writing, to cooperate with 
the internal investigation to allow the corporation to receive legal 
advice.

 If in-house counsel participates in the investigation, it should not 
provide business or economic advice to the corporation in the same 
communications that relate to the internal investigation. 
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GUIDING PRINCIPLES: HOW?
 Should a written report be prepared?
 Positive:
 More credibility
 May be shared with the government to show 

cooperation
 Negative:
 May result in a waiver of attorney-client privilege –

discoverable in a derivative lawsuit
 If the findings of the investigation are negative, then 

additional damage to the company could occur by 
public leak of the report’s contents.
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GUIDING PRINCIPLES: HOW?
 If a written report is prepared, it should not be 

reviewed by anyone in the company before it is 
finalized to preserve its integrity and independence

 A person not implicated by the investigation may 
sometimes review it for accuracy, if the report 
contains highly technical material
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GUIDING PRINCIPLES: WHAT?
 WHAT?
 What actions should be taken after the investigation 

concludes?
 If you decide there is an overpayment or potential 

liability, where to report and/or return:
 Contractor Refund
 CMS Self-Referral Disclosure Protocol
 SEC/OIG Disclosure
 USAO/DOJ
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BENEFITS TO DISCLOSURE

 Legal duty if received 
overpayment

 Start from positive place
 Good corporate citizen
 Effective compliance program

 Can be prepared
 Less disruptive
 Lower multiplier more likely
 Presume no CIA/exclusion
 Closure
 Less reputational effect possible

 Some pathways are less 
predictable than others

 Payment usually necessary
 Not place to get agency’s 

opinion
 Can be long process
 Referrals among agencies 

possible
 Follow on actions by private 

insurance or states
 Some publicity still happens

Pros Cons
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DISCLOSURE CONSIDERATIONS
 Potential questions to consider:
 Have any laws been violated?  If so, which ones?
 What information is required to make determination?
 What steps should be taken to remedy the situation? 
 Is investigation and/or self-disclosure needed?
 Who should be involved in decision?
 What is the scope of potential exposure? 
 How would the scope change if violation is reported?
 What can be done to prevent violation from happening again?
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UNIQUE CONSIDERATIONS IN THE CONTEXT OF 
CROSS-BORDER INVESTIGATIONS

 Need for Sophistication in Cross-Border Investigations 
Due to:
 Heightened Enforcement of U.S. Laws with Extraterritorial 

Reach By Both Familiar and New Actors, e.g.:
 DOJ/SEC Enforcement of the Foreign Corrupt Practices Act, 
 CFTC Enforcement of the Commodities Exchange Act
 OFAC Sanctions Enforcement

 Increased Interest & Capacity to Enforce Locally, e.g.: 
 Brazil
 Mexico

 “Golden Age of Cooperation” Between U.S. and Foreign 
Enforcers
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UNIQUE CONSIDERATIONS IN THE CONTEXT OF 
CROSS-BORDER INVESTIGATIONS

 Complaint Intake
 When Receiving a Whistleblower Complaint, Is the 

Right Person/Entity Reviewing It?
 Identify the Relevant Jurisdictions
 Where exactly is the relevant data?
 Where are the relevant custodians?
 Where did the alleged misconduct occur?
 Where are the alleged actors located?
 Where are the potential enforcement authorities that 

might have an interest?
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UNIQUE CONSIDERATIONS IN THE CONTEXT OF 
CROSS-BORDER INVESTIGATIONS

 Identify the Team
 What Local Resources Might Be Required?
 What Strategic Role Will They Play?
 Consider the Benefit of Local Resources to Avoid 

Cultural Challenges Contaminating the Investigative 
Process

 Anticipate Potential Local Limitations on the 
Investigative Process
 Data Collection & Processing
 Fact-Gathering Implications
 Mandatory Disclosures to Relevant Stakeholders
 Scope of Local Privilege Laws
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UNIQUE CONSIDERATIONS IN THE CONTEXT OF 
CROSS-BORDER INVESTIGATIONS

 Understand Data Privacy Considerations
 E.g., Local Laws Regarding:
 Employees’ Required Notice of, and Consent to, 

Collection
 Scope of Data That May Be Collected
 Employees’ Right to Review Investigation Report

 Consider Remediation & Reporting Issues in a Relevant 
Foreign Jurisdiction
 Implementation of Employment Remediation Under 

Local Law
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UNIQUE CONSIDERATIONS IN THE CONTEXT OF 
CROSS-BORDER INVESTIGATIONS

 Coordination with Foreign Authorities
 Identify and Work to Bring Together All Relevant 

Authorities
 Reporting Obligations
 Strategic Decisions Regarding Reporting & 

Cooperation
 Understanding the Dynamics of Information-Sharing 

Between Foreign Authorities
 Formal Information-Sharing
 Mutual Legal Assistance Treaties (MLATs)
 CLOUD Act

 Informal Information-Sharing Through Enhanced 
Cross-Border Collaboration
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WALKING THROUGH A HYPOTHETICAL 
SCENARIO… 
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WHAT TO DO WITH DOOK? 
 Dook Therapeutics is a North Carolina-based, 

multinational manufacturer of a pharmaceutical product 
designed to cure Kay Shefski Syndrome, a rare vision 
disorder that causes those affected to see everything in 
shades of blue.  

 Dook makes monthly donations to You ‘n’ See, a non-
profit patient assistance organization operating in the 
United States and India.

 Using donations from Dook, You ‘n’ See arranges 
quarterly conferences in the Caribbean for doctors from 
US and Indian hospitals to meet and learn about 
treatments for Kay Shefski Syndrome and other rare 
types of color blindness.
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WHAT TO DO WITH DOOK?  
 Through its compliance hotline, Dook’s Chief 

Compliance Officer receives an anonymous complaint 
alleging that a team of Dook sales representatives 
based in the United Kingdom secured contracts to 
supply hospital systems in the US and India with Dook 
products by arranging for a one-week yacht excursion 
valued at $140,000 for Indian and American hospital 
administrators and their spouses. 

 You are advising Dook.  What are your initial steps?  
What are some potential pitfalls that you might anticipate 
arising?
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WHAT TO DO WITH DOOK?  

 While the investigation is underway, Dook’s 
General Counsel receives a subpoena from the 
U.S. Department of Justice demanding records 
of all payments, benefits, gifts, or any other 
remuneration to any healthcare professional 
located in the United States or India.

 In addition, the subpoena demands information 
relating to Dook’s contributions to You ‘n’ See.

 What comes next in your investigation?  What 
are some of the potential pitfalls?
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WHAT TO DO WITH DOOK?  

 Your investigation ultimately reveals that UK and 
Indian Sales personnel coordinated the delivery 
of the payments through You ‘n’ See but that the 
VP for North America Sales approved of the 
arrangement.

 Do you report?  To whom?
 What potential pitfalls might affect your 

remediation steps?  
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LESSONS LEARNED/TAKEAWAYS
 Timely definition of the Who / What / When / How / Why 

of an investigation is crucial regardless of whether the 
review is prompted by an external source or an internal 
procedure

 Cross-border investigations require exceptional planning 
and foresight in order to avoid running afoul of local law 
while preserving the integrity of a privileged investigation

 A dynamic global enforcement environment counsels in 
favor of ensuring that you have expert guidance both in 
the relevant local jurisdiction but also across jurisdictions 
in order to ensure uniformity of outcome  
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Questions?
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INTRODUCTION
 Employee drug use can cost money and decrease 

productivity.
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 The legal landscape 
related to drug legalization, 
drug treatment, and drug 
use is changing rapidly.



OVERVIEW
 Drug Testing
 Substance-specific 

Issues
 Employer Concerns
 Recommendations and 

Takeaways
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Drug Testing



DRUG TESTING FOR THE WORKPLACE

 Employers can use drug testing 
and drug-free workplace 
programs to protect their 
organizations from the negative 
effects of drug abuse. 
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Drug Testing Regulation (Federal)
Drug-Free Workplace Act of 1988

 No federal drug testing requirement for private 
employers.

 Exceptions: 
 Federal grantees
 Federal contractors $100K+
 Safety and security sensitive industries
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Drug Testing Regulation (Federal)
Drug-Free Workplace Act of 1988

 Safety and security-sensitive industries and positions are 
required to establish and maintain a drug-free workplace 
policy. 

 This includes industries regulated by federal agencies.
 Examples: 

 National Highway Traffic Safety Administration
 Federal Aviation Administration
 Federal Railroad Administration
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Drug Testing Regulation (Federal)
Americans with Disabilities Act (“ADA”)
 An employer has a duty to provide a qualified individual with a 

disability with “reasonable accommodations” that will permit an 
applicant to participate in the job application process or allow an 
employee to perform the essential functions of his or her job.

 Alcoholism and drug addiction may be a “disability” under the ADA.

 Persons formerly addicted to drugs, but who are no longer using drugs 
illegally and are receiving treatment for drug addiction or who have been 
rehabilitated successfully, are protected by the ADA.

 Persons erroneously regarded as engaging in the illegal use of drugs are 
protected. 
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Drug Testing Regulation (Federal)
Americans with Disabilities Act (“ADA”)
 Illegal Drugs: Current illegal use of drugs is not protected by the 

ADA as an “individual with a disability,” and employers may test for 
illegal drugs.

 Prescription Drugs: If a failed test results from the legal use of a 
prescription drug and the drug will not prevent the employee from 
performing the essential functions of the job, the employer may need 
to accommodate the employee’s drug use. 

 It does not violate the ADA to ask whether the applicant has ever 
used illegal drugs or been arrested for such use. 
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Case Examples
 EEOC v. M.G. Oil Co. d/b/a 

Happy Jack’s, Case No. 
4:16-cv-04131-KES (D. S.D. 
2018).

 EEOC v. Georgia 
Hospitalists Grp., LLC, 
No. 1:16-cv-3640 (N.D. Ga. 
2016).
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Occupational Safety And Health
Administration (“OSHA”)
 In 2016, OSHA published a final rule prohibiting employers from 

retaliating against employees for reporting work-related injuries 
or illnesses (29 C.F.R. § 1904.35). The rule prohibited employers 
from using drug testing to discourage workers from reporting 
injuries and illnesses. 

 In 2018, OSHA published guidance to clarify that the rule was not
intended to prohibit workplace safety incentive programs or post-
incident drug testing.
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Occupational Safety And Health
Administration (“OSHA”)

 OSHA allows post-incident drug 
testing but also encourages other 
workplace safety incentive 
programs. 

 Employers must balance effective 
safety procedures with the risk of 
employees not reporting a work-
related injury or illness for fear of 
being penalized.
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Drug Testing Case Example
 Rose v. Berry Plastics 

Corp., Case No. 116911 
(Okla. Civ. App. 2018).
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Drug Testing Regulation (State)
 Drug and Alcohol Free Workplace – North 

Carolina (only applies to state employees):
 Prohibits the use of illegal drugs at work by those 

employed by the state.
 Permits prescription and over-the-counter drug use 

when taken in accordance with a physician’s 
instruction.
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Drug Testing Regulation (State)
 Controlled Substance Examination 

Regulation Act (“CSERA”) – North Carolina
 CSERA is intended to establish procedural and other 

requirements for the administration of controlled 
substance examinations.

 CSERA does not require private employers to 
conduct drug tests but establishes procedures for 
those that do.
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CSERA Forms
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Substance-specific Issues



MARIJUANA

 Marijuana is the most commonly used illicit drug in 
the United States.

 Approximately two-thirds of Americans believe 
recreational marijuana should be legal. 
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MARIJUANA
Federal
 Marijuana remains classified as a controlled 

substance under the Controlled Substances Act.
 The Food and Drug Administration (“FDA”) has not 

recognized or approved marijuana as medicine.
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MARIJUANA
State
 States’ treatment of marijuana use varies.
 State laws often control an employer’s testing and 

adverse employment action abilities.
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MARIJUANA
State

klgates.com 22

NOTE: “Decriminalized” 
means different things in 
each state. 



Off-Duty Use
Medical Marijuana
 Generally, employers are not 

required to accommodate use 
of medical marijuana in the 
workplace.

 Some states require an 
employer to make reasonable 
accommodations for registered 
medical marijuana patients.
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Off-Duty Use
 Medical Marijuana – State Protections
 Arizona: AZ Rev. Stat. § 36-2813 (2014).
 New Jersey: N.J.S.A. 24:6I-1 et seq. (2010).
 Maine: 22 Maine Rev. Stat. § 2430-C (2009)
 Nevada: Nev. Rev. Stat. § 453A (2017); Nev. Rev. Stat. 

§ 613.132 (2019).
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Off-Duty Use
 Recreational Use
 Some states have legalized the 

recreational use of marijuana.
 Even so, employers are not required to 

accommodate recreational marijuana 
use in the workplace.
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State Examples
 Arizona: Whitmire v. Wal-Mart 

Stores, Inc., 359 F. Supp. 3d 
761 (D. Ariz. 2019).

 Connecticut: Noffsinger v. SSC 
Niantic Operating Co., LLC, 338 
F. Supp. 3d 78 (D. Conn. 2018).
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State Examples
 Colorado: Coats v. Dish 

Network, 2015 CO 44, 350 P.3d 
849 (Colo. 2015).

 Massachusetts: Barbuto v. 
Advantage Sales and Mktg., 
LLC, 477 Mass. 456 (Mass. 
2017).
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State Examples
 California: Ross v. RagingWire

Telecomms., Inc., 42 Cal. 4th 
920, 70 Cal. Rptr. 3d 382 (Cal. 
Jan. 24, 2008).

 New Jersey: Vincent Hager v. 
M&K Constr., Case No. A-0102-
18T3 (N.J. Super. Ct. App. Div. 
2020)
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CANNABIDIOL – (“CBD”)
 Definition: Derived 

from cannabis species, 
pure CBD does not 
contain THC 
(tetrahydrocannabinol, 
the psychoactive 
component of the 
cannabis plant).
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CANNABIDIOL – (“CBD”)
 Federal: 2018 Farm Bill (the Agriculture Improvement 

Act of 2018) federally legalized the cultivation, sale, 
distribution, and possession of hemp.

 North Carolina: Senate Bill 313 allows the Industrial 
Hemp Commission to develop the rules and licensing 
structure necessary to stay within federal laws.
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Risks of CBD
 Due to the lack of FDA regulation on CBD 

products, inaccurate labeling of CBD can 
occur and lead to levels of THC high 
enough to yield a positive drug test.

 Employers: Advise all 
employees/applicants that use of products 
containing CBD may lead to positive test 
results. 
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CBD Cases
 Ellis v. RK Endeavors 

Springfield, LLC, Case 
No. 6:19-cv-03377 (W.D. 
Mo. 2019).

 Gaddis v. Just Brands 
USA Inc., Case No. 0:19-
cv-62067-RS (S.D. Fla. 
2019).
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VAPING
 Definition: The act of inhaling 

and exhaling vapor that is 
produced by an e-cigarette 
(e-cigarettes are also called 
“vapes” “e-cigs” “e-hookahs” 
“vape pens” and “electronic 
nicotine delivery systems 
(“ENDS”)).
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VAPING
 North Carolina does not 

have a statewide ban on 
vaping. 

 Bars and restaurants 
are permitted to ban 
smoking and vaping on 
their premises. 
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OPIOIDS

 The Controlled Substances Act classifies these as either schedule II or III 
(commonly known as Vicodin, Oxycodone, Percocet, etc.). 

 From 1999-2017, almost 400,000 people died from an overdose involving 
opioids.

 2016, more than 11.5 million Americans reported misusing prescription 
opioids in the past year.
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OPIOIDS
 Because many individuals with opioid abuse issues began taking 

them legally (prescribed due to an injury or illness), workers’ 
compensation data gives a unique view into opioid issues in the 
workplace.
 Company size
 Age of workers
 Industry differences 
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 Employers should educate employees 
on the risks of prescription opioids and 
identify treatment resources.



Opioid Cases
 EEOC v. Foothills Child Dev. 

Ctr., Inc., Civil Action No. 
6:18-cv-01255-AMQ-KFM 
(D.S.C. 2018).

 EEOC v. Steel Painters LLC, 
Civil Action No. 1:18-cv-
00303 (E.D. Tex. 2018).
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Employer Concerns



Employer Concerns
Off-Duty Use
 North Carolina: It is unlawful for an employer to refuse to hire a prospective 

employee or discharge/discriminate against any employee because the 
prospective employee or current employee engages in the lawful use of 
lawful products if:
 the activity occurs off the premises; 
 the activity during non-working hours; and
 the activity does not adversely affect the employee’s job performance 

and responsibilities or affect the safety of others.
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Employer Concerns
Disposal 

 When thinking about drug use, 
the “workplace” can also 
include customer interactions 
and the surrounding work 
environment.

 Case Study: Starbucks and 
safe drug litter disposal.
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Employer Concerns
Surveillance

 Employers have the right to 
search an employee’s 
workspace if there is (1) no 
reasonable expectation of 
privacy, or (2) there is a 
reasonable basis for 
suspicion of employee 
wrongdoing.
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Employer Concerns
Workers’ Compensation

 Employees with substance 
abuse issues are more 
likely to be involved in an 
on-the-job accident or suffer 
some type of injury, and 
they are more likely to file a 
workers’ compensation 
claim.
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Employer Concerns: Discrimination
Family and Medical Leave Act (“FMLA”)
 FMLA classifies addiction as a 

disease that affects a person 
physically, mentally, and 
emotionally. 

 Employees seeking addiction 
treatment are protected from job 
loss under the FMLA under certain 
circumstances.
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Employer Concerns: Discrimination
ADA

 The ADA provides limited 
protection from discrimination for 
recovering drug abusers and for 
alcoholics.

 Excludes medical marijuana users 
because they are current drug 
users (though this may differ 
under state law).
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Employer Concerns: Discrimination
 Unions are targeting the cannabis 

industry as an important place to 
recruit members.

 Unions say they want to ensure 
workers, who are often paid below 
the minimum wage or given 
marijuana instead of wages, have 
protection from exploitation.
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Employer Concerns: Wage and Hour
 Kenney v. Helix TCS, 

Inc., Case No. 18-1105 
(10th Cir. 2018).

 Denning v. Loud 
Buddha, LLC, Case No. 
3:19-cv-07665 (N.D. Ca. 
2019).
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Recommendations and Takeaways



CONSIDER:

 TESTING
 TRAINING
 TREATMENT
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TESTING
 Ensure your drug-testing policies and follow-up 

procedures (notice) are compliant with federal 
and local law.

 Enforce testing requirements uniformly across 
your workforce.
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TRAINING
 Train your managers and supervisors.
 Managers and supervisors should know the signs of 

drug use and abuse.
 Education regarding the requirements of the ADA.
 Offer and make employees aware of any assistance 

programs.
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TREATMENT
 Be careful how you and your employees treat applicants and 

employees with possible drug use issues.

 Accurate and detailed documentation of issues, communication, 
behavior, and discipline is important.

 The EEOC recommends that employers create an ADA compliant 
procedure for conducting an individualized assessment of an 
employee who is enrolled in any form of alcohol, drug or illegal 
substance rehab or Medication Assisted Treatment program.
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*Thank you to Avery Miller of K&L Gates and Golzar Yazdanshenas (Wake Forest Law School) for your 
research and contributions to this program!
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Why participate in the process?
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How Important is Compliance?
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Proposal 4
Stockholder 
Proposal 
Regarding 
Political 
Contributions 
Disclosure



N.C. GEN. STAT. §163-278.19(A)
Violation for corporation, business entity, labor union, professional 
association or insurance company to directly or indirectly:
 Make any contribution to a candidate or political committee
 Use any of its money or property for any contribution to a candidate 

or political committee
 To compensate, reimburse or indemnify any person for a 

contribution or use of property



CORPORATE POLITICAL ACTIVITY
 Lobbying
 PAC
 Independent Expenditures
 Issue Advocacy
 501(c)(4) and 501(c)(6) organizations
 Trade Associations 
 Internal political activity
 Pitfalls



FOREIGN CORPORATIONS AND FOREIGN 
NATIONALS
 Foreign nationals– not a citizen or admitted for permanent residence
 Cannot participate in elections process at any level
 Includes partnerships, associations, corporations, organized under 

the laws of a foreign country
 Foreign corporation may not establish a PAC
 American subsidiaries and joint ventures may establish a PAC–

certain restrictions
 Foreign nationals cannot contribute to a PAC



LOBBYING
 Influencing or attempting to influence legislative or executive action
 Varies state to state and federal
 NC– Expansive definition– includes building goodwill with legislators 

and public officials
 Registration and reporting
 Lobbyists– Restrictions on campaign contributions & gifts
 Lobbyist Principals– gift law restrictions 
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POLITICAL ACTION COMMITTEE
 Can be supported by a corporate entity
 State or Federal
 Organized under Section 527 of the IRC
 Express Advocacy
 Provides contributions directly to candidates
 Limitations
 Registration and reporting
 No corporate funds in NC or Federal 
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INDEPENDENT EXPENDITURES
 Communications that support or oppose candidates
 Can use corporate funds
 Unlimited funds
 Cannot be coordinated with candidates
 Can coordinate with other groups on IE
 Can be conducted by corporation itself or through other 

non-profit organizations
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ELECTIONEERING COMMUNICATIONS
 Refers to candidate but does not directly advocate for or 

oppose election
 Broadcast communication
 Defined time period before elections
 Reporting requirements
 Can use corporate funds
 Unlimited
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ISSUE ADVOCACY
 Does not support or oppose or mention candidates
 Sole purpose is to educate on issues
 No disclosure requirements
 Corporate and unlimited funds
 Solicitation– NC reporting requirements repealed
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501(C)(4) & (C)(6) ORGANIZATIONS
 Social welfare/business organizations
 Tax exempt but considerations for political activity defined by the 

IRC
 Do not disclose contributors generally
 Unlimited contributions from corporate entities
 Can conduct independent expenditures
 Can conduct electioneering communications and issue advocacy
 No direct contributions to candidates or PACs



TRADE ASSOCIATIONS
 Collective influence
 Risk & cost sharing
 Educational benefits
 Political Activity
 Legal Activity
 Public Policy Development
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INTERNAL POLITICAL ACTIVITY
 Can communicate with all employees, 

stockholders, members and families on any 
subject

 Non-partisan voter registration and get out the 
vote efforts

 Non-partisan voter guides 
 Individual participation
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PITFALLS
 Reimbursement 
 Hiring public officials
 Consultants
 Doing business with public officials
 Pay to play/government contractor restrictions
 Appearance of Impropriety
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QUESTIONS?
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Board vs. Management



Role of the Board of Directors: 
Oversee, Review and Plan
 Elected by stockholders
 Oversee conduct of business
 Review and approve major objectives, plans and actions
 Appoint officers, evaluate performance
 Set compensation, benefits for senior management
 Plan for executive succession
 Ensure ethical and compliant operations
 Help establish cultural tone
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Role of Management: 
Implement, Manage and Inform
 Appointed by Board of Directors
 Execute day-to-day items
 Prepare and implement strategic plan
 Prepare financial statements and budget; implement controls
 Manage and direct operations
 Inform Board of matters requiring attention
 Recommend policy and strategy matters for consideration
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Board vs. Management

 Board and management must cooperate
 Directors act together

 Individuals act only through the whole Board or a committee thereof

 Officers act individually
 Individuals are agents of the corporation and exercise power and 

authority alone
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Board Structure

 Full Board has authority to act on nearly all matters
 Board may delegate authority to one or more committees  
 Common committees in larger companies:

 Audit Committee
 Compensation Committee
 Nominating and Governance Committee
 Special/Pricing/Transaction Committees (when needed)

 Committee charters to define authority/responsibilities
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Duties of the Board



Statutory Fiduciary Duties

 Duties are derived from applicable state statutes and case law 
of courts interpreting the statutes

 Loyalty
 Protect the interest of the Company and refrain from conduct that would 

harm the Company or its stockholders or deprive them of profit or 
advantage

 Care
 Act as an ordinarily careful and prudent person in a like position under 

similar circumstances would act
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Duty of Loyalty

 Place the best interests of the Company and its stockholders 
above personal or other business interests

 Remain independent in decision making and base decisions 
on corporate merits of the subject rather than external 
considerations or influences
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Duty of Care

 Be informed, prior to making a business decision, of all 
material information reasonably available

 More than passive acceptance of information presented –
“critical eye”
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Derivative Duties

 Good Faith
 Confidentiality

 Do not use confidential corporate information to further own interests
 Do not disclose to others who can use that information for their own 

benefit
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Business Judgment Rule

 Presumption that directors act on an informed basis and 
in good faith
 Burden of proof is on person seeking to impose liability against 

the director
 Preponderance of evidence must show breach of fiduciary duty

 Courts will not second guess bad decisions if rational 
process and consideration of all material information 
reasonably available
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The General Counsel’s Role 
with the Board of Directors



Role of General Counsel
 General Counsel has a special and unusual dual role within 

the Company
 Member of management tasked with furthering the business interests of 

the Company
 Partner with and advisor to the Board of Directors, including with 

respect to corporate governance, monitoring management and 
complying with duties

 Guardian of the Company – ultimately the GC serves the 
Company as a whole and must not represent the interests of 
individual board members, management or particular 
stakeholders
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“The General Counsel should ask 
not just whether something is legal, 

but whether it is right.”

Ben Heineman, Former General Counsel of GE

klgates.com 16



Role Can Encompass
 Offering legal expertise and advice on risk exposure, 

liability, compliance and governance

 Safeguarding the Company’s reputation and 
integrity

 Advising on how legal and regulatory environments 
can be used for the Company’s strategic advantage
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Communications and Documentation



General Counsel Reporting Structure – Direct 
Board Access is Key
 As a member of management, the GC typically reports to the 

CEO
 But in GC’s monitoring role, key for GC to be able to report 

directly to the Board, particularly regarding problematic issues
 Lines of communication should be established between the GC and 

Chairperson and/or individual directors
 Right of direct Board access should be made clear and in writing
 Regular scheduled meetings
 Credibility is key!
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Documentation

 Proper documentation is important in helping the Board 
establish fulfillment of duties

 Corporate minutes
 Record of decision
 Reflect dissent
 Decide on specificity of minutes and stick to it

 Do not retain individual notes once minutes are reviewed and 
finalized
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Attorney-Client Privilege
 GC needs a thorough understanding of how attorney-

client privilege applies to Board advice
 Legal advice is privileged, business advice is not
 Whether advice is legal/business depends on facts and circumstances
 Be precise, concise and clear when giving legal advice
 Legending of advice
 Oral vs. in writing
 How broadly advice is shared

 Clarifying role to internal clients
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Common Issues



Common Issues

 The sneaky CEO
 The meddling director
 The internal investigation
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John Roberts, MD
Pavillon



 Prospective law students similar to general 
population regarding depression

 1st year students- 32% reported depression
 End of 3rd year- 40%reported depression
 2 years after law school – 17%
 12% “problem drinkers” via MAST(1971)
 Alcohol use concerns increased with career 

advancement: pre-law-8%,1st year-15%,3rd

year-24%, alumni-26%(Benjamin, 1990)
 Years in practice-2-20 years-18%, >20years-25%



 12 lawyers-average age 48
 2 were female
 MDD-42%
 Personality disorder-42%
 Hx of drug abuse-30%
 Liver disease- 7/12
 Organic mental changes-7/12
 Unemployed-6/12
 Perceived to be resistant to treatment, have poor 

prognosis, evoke negative feelings in staff
 (Frances, Alexopoulos,Yandow, 1984)



 19 lawyers average 39 years(32% female)
 88% - alcohol dependent
 10%- drug dependent
 53% -MDD
 32%-MDD and alcoholic
 32%-personality disorders
 50% noted to be resistant to treatment
 50% had family history
 Frances, Alexopoulos, Yandoe,1984)



 2016 Study

 Hazelden Betty Ford 
Foundation

 12,825 lawyers

 Compared to general 
population & other 
professionals
 Substance Abuse

 Depression, Anxiety

klgates.com 5



 Problematic Alcohol –
AUDIT Test
 Lawyers: 20.6%
 Young Lawyers (< 30): 31.9%

 General Population: 11.8%

Criterion: AUDIT score of 8 or higher, 
indicating “hazardous, harmful, or 
potential alcohol dependence”
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Lawyer AUDIT scores ~ double those of 
physicians



 74.1% used stimulants >
weekly

 51.3% sedatives 
 46.8% tobacco 
 31.0% marijuana 
 21.6% opioids 
 Most alarming:

 75% of responders did not 
even answer the questions 
about drug use
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 DASS-21 Frequencies 
“moderate, severe, extremely 
severe”:
 Depression: 18.8%
 Anxiety: 10.6%
 Stress: 13.9%

 Suicidal ideation during 
career: 11.5%

 Again, statistics are worse for 
younger lawyers (and law 
students)
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 Substantial rates of behavioral health problems 
were found, with 20.6% screening positive for 
hazardous, harmful, and potentially alcohol-
dependent drinking. Men had a higher proportion 
of positive screens, and also younger participants 
and those working in the field for a shorter 
duration (P<0.001). Age group predicted Alcohol 
Use Disorders Identification Test scores; 
respondents 30 years of age or younger were more 
likely to have a higher score than their older peers 
(P<0.001). Levels of depression, anxiety, and stress 
among attorneys were significant, with 28%, 19%, 
and 23% experiencing symptoms of depression, 
anxiety, and stress, respectively.



 Rate of death by suicide for attorneys is nearly 
six times the rate for the general population

 Suicide ranks among the leading causes of 
premature deaths in attorneys(third after 
cancer and heart disease)

 15% of people with depression commit suicide
 Substance abusers 10x’s more likely to commit 

suicide
 Women attempt 2x’s more than men, but men 

are “successful “ 4’xs more than women



 J Addict Med. 2016 Feb; 10(1): 46–52.
 Published online 2016 Feb 

1. doi: 10.1097/ADM.0000000000000182
 PMCID: PMC4736291
 PMID: 26825268
 The Prevalence of Substance Use and Other 

Mental Health Concerns Among American 
Attorneys

 Patrick R. Krill, JD, LLM, Ryan Johnson, MA, 
and Linda Albert, MSSW

https://www.ncbi.nlm.nih.gov/pmc/articles/PMC4736291/
https://dx.doi.org/10.1097/ADM.0000000000000182
https://www.ncbi.nlm.nih.gov/pubmed/26825268
https://www.ncbi.nlm.nih.gov/pubmed/?term=Krill%20PR%5bAuthor%5d&cauthor=true&cauthor_uid=26825268
https://www.ncbi.nlm.nih.gov/pubmed/?term=Johnson%20R%5bAuthor%5d&cauthor=true&cauthor_uid=26825268
https://www.ncbi.nlm.nih.gov/pubmed/?term=Albert%20L%5bAuthor%5d&cauthor=true&cauthor_uid=26825268


 Overwork
 Deadlines & Other Time Pressures
 Firm/Employer/Client Expectations
 Compensation
 Hostile Adversaries (& Sometimes Colleagues)
 Non-Work Demands and Desires
 Inability to Take Vacations (or Having to Work on Vacation)
 Winning and (especially) Losing
 Budget Pressures
 Public Speaking
 Lack of Sleep
 Tracking Every Tenth of an Hour
 Compassion Fatigue / Vicarious Trauma
 Distractions
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 Physical or mental collapse caused by 
overwork or stress
 Physical Symptoms
 Chronic fatigue, Insomnia, Forgetfulness, Illness, Loss 

of appetite, Anxiety, Depression, Anger

 Emotional Symptoms
 Feelings of apathy, Increased Irritability, Lack of 

productivity, Loss of Enjoyment, Pessimism, Isolation
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• Perfectionism
• Compulsive
• Overachiever 
• Narcissism
• Isolation of affect
• Disciplined, hard working
• Co-dependent
• People pleasers
• Training



• Compulsive personality leads to self doubt, 
guilt – works hard to overcome feelings of 
failure and appease sense of responsibility

• Inflated expectations, inflated self worth 
derived from clients feedback- beliefs about 
uniqueness and self importance are formed-
fostered by training

• Compensate for low self esteem through 
excessive work



• Deficient in ego functions such as regulation of 
feelings, self-care skills, maintenance of self 
esteem

• Compulsiveness- doubt, guilt, exaggerated 
sense of responsibility

• Difficulty relaxing, taking vacations, neglecting 
their families

• Inferiority, helplessness, omnipotence
• Perfectionism



 Taught to be self-sufficient and in control
 Maintain external façade of competence
 Suppress emotions (suffer in silence)
 Catastrophic thinking
 Delays emotional maturity?
 Delayed gratification/reward pattern
 Culture promotes “work hard, play hard 

mentality”
 Students prone to discount warnings of 

substance abuse and feel invulnerable



• Availability
• Work Culture
• Need to fit in –”need to keep up with the boys”
• Role of stress –work overload, too much 

responsibility for people
• 3 types of stress: Usual, acute, chronic



• “Standard drink” – 12 g of ETOH(12 oz beer, 
• 5 oz wine, 1.5 oz 80 proof distilled spirit)
• Moderate – low risk: 
• Women: 1 drink/day
• Men: 2 drinks  < age 65, 1 drink > age 65
• Heavy – at risk:
• Women >7 drinks/week or 3 per episode
• Men > 14 drinks/week or 4 per occasion
• Binge – Women > 4, men > 5 in a row



 Substance is often taken in larger amounts or 
over longer periods than was intended.

 There is persistent desire or unsuccessful efforts 
to cut down or control use.

 A great deal of time is spent in activities 
necessary to obtain, use or recover from 
substance. 

 Craving, or a strong desire or urge to use 
substance. 

 Recurrent use resulting in a failure to fulfill major 
role obligations at work, school, or home.



 Continued use despite having persistent or 
recurrent social or interpersonal problems caused 
or exacerbated by the effects of the substance

 Important social, occupational, or recreational 
activities are given up or reduced because of 
substance use

 Recurrent substance use in situations in which it is 
physically hazardous

 Substance use is continued despite knowledge of 
having a persistent or recurrent physical or 
psychological problem that is likely caused or 
exacerbated by the substance



 Tolerance, as defined by either of the following:
 A need for markedly increased amounts to 

achieve intoxication or desired effect
 A markedly diminished effect with continued use 

of same amount of substance
 Withdrawal, as manifested by either of the 

following:
 The characteristic withdrawal syndrome for the 

substance.
 Substance is taken to relieve or avoid withdrawal 

symptoms.



• Mild – 2-3 symptoms
• Moderate: 4-5 symptoms
• Severe: 6 or more symptoms



• ASAM defines SUD as primary chronic 
brain disorder with genetic, psychosocial 
and environmental factors influencing its 
course

• Chronic relapsing disease characterized by 
impaired control, preoccupation with use, 
use despite adverse consequences, and 
distorted thinking, most notably denial

.



Addiction is a PRIMARY Neurologic Disease

Neurologic=Brain and spinal cord

PRIMARY=not due to something else 
(anxiety, depression, ADD/ADHD, Bipolar 
Disorder)
Sometimes difficult to differentiate Primary 
vs. Substance induced (secondary) 
Psychiatric disorder



• Scientific explanation for irrational behavior in 
an otherwise rational person

• Helps in developing new strategies for 
behavioral and pharmacological treatments

• Answers the big question: What is addiction?
• Disease, self inflicted vice, moral/emotional                

weakness, lack of will power?
• Helps reduce stigma, shame, guilt and anger 

experienced by patient and family



• The alcoholic is viewed as morally weak, 
unlikely to change, irresponsible, weak willed, 
passive.

• Shouldn’t professional know better with their 
education and advantageous position?



• Appears to involve behaviors of choice
• Other disorders with irrational compulsive 

behavior:
• OCD
• Tourette's
• Eating Disorders
• Similar areas of the brain are disrupted



• 85-90% of adult US population uses alcohol 
or other mood altering chemicals at any one 
time

• What percent have a substance use disorder?
10-12%

• What makes these 10-12% different (why 
me)?



FAMILY STUDIES

• Children of Alcoholics are 3- 4 times 
more likely to be alcoholic than the 
general population



ADOPTION STUDIES

• Biological children of alcoholics have a 
much higher risk of alcoholism 
REGARDLESS of WHO PARENTS 
THEM

• Studies involved monozygotic twins 
separated at birth- same results by age 30



MESSAGE from Adoption Studies

• YOU CAN’T  “OUTPARENT” A GENETIC 
ALCOHOLIC 

• Bad parenting does not cause 
alcoholism/addiction and good/great 
parenting can’t 
fix it.



• Accounts for 50-60% of vulnerability for 
addiction

• Higher vulnerability than other family related 
illnesses

• DM II
• Hypertension
• Breast cancer



• Euphoria - First time drinkers report of 
intensity of euphoria

• FHP report MUCH greater euphoria                     
with alcohol exposure than FHN (family 
history negative)



• First time drinkers report of negative effects of 
acute alcohol exposure

• FHP report less negative effects than FHN
--less body sway
--less nausea
--less disorientation
--better cognitive abilities and                          

physical performance such as driving tests
--WEAKER WARNING SYSTEM



• PET Scans demonstrate compromised 
dopamine D2 receptor activity

• Lack of dopamine activity increases risk
• PET Scans reveal low D2 receptors in obese 

patients – inverse relation to BMI





New Brain      Old Brain (primitive)





• Limbic region rewards life sustaining 
behaviors with a spike in dopamine

• Food
• Liquid
• Procreation
• Shelter
• Brain registers these activities so we will 

repeat them



• Pleasurable life sustaining activities increase 
DA in the limbic region

• Alcohol and Drugs increase DA 3-5 times that 
of normal rewarding behaviors



BRAIN REWARD
PATHWAY

• Food
• Water
• Sex
• Child Rearing
• DRUG of CHOICE



• Repeated exposure causes a blunted 
response to everyday activities

• Normal pleasures (food, sex, relationships) 
can not compete – lose relative value

• Normal drives hierarchy is disrupted and 
replaced with new priorities concerned 
with obtaining and using drugs



• 2 changes occur once a drug is abused and 
these are permanent =‘neuroadaption’.

• 10     8



10    8     6     4    2    1           1
8     6     4    2    1           0

----------------------------------
16    12    8  4     2           1

• Dopamine deprivation produces chronic 
unpleasant feelings, depression and a loss of 
motivation, which leads to the urge/need to 
take the drug to feel better.



As the reward circuits become blunted the 
addict also loses ability to curb the need to 
seek and use drugs

Memory of the drug becomes more powerful 
than the drug itself

Frontal brain regions required to exert inhibitory 
control over desires and emotions are affected 



• Pavlov’s Dog
• Experiences a learned or conditioned response 

to the substance and starts to anchor the drug 
use with the associated activity/environment

• These triggers or cues increase DA and 
glutamate and increase cravings and 
withdrawal symptoms

• These memories and responses become 
hardwired or implanted into the brain
• Long Term potentiation, Emotional Memory 

Formation, Synaptic Plasticity



• Drugs induce alterations in signals carried 
by glutamate from the prefrontal cortex 
(region involved with judgment and 
control) to the nac – Glutamate also 
involved in OCD

• Drugs can reshape neuropathways which 
may account for the formation and 
persistence of drug stimulus associations 

• Drugs also impair ability to learn new 
behaviors required for sobriety



• Hypofrontality
• Top down failure
• Unhealthy PFC unable to choose less dominant 

but healthier behaviors
• Emotional memory of drug use over powers 

the rational memory regarding consequences
• Weakened braking system



• Addiction also involves disruption  of circuits 
involving compulsive behavior and drive

• Intermittent dopamine release results in OFC 
dysfunction via the striato-thalamo-
orbitofrontal circuit

• Hyperactivity in the OFC associated with 
craving

• Pathology  in the OFC has been observed in 
patients with OCD, Tourette’s Syndrome, 
impulsivity – Glutamate also involved in these 
disorders



Drive
OFC

Saliency
NAc

Memory
Amygdala

Control
CG

Non-Addicted 
Brain

Addicted
Brain

STOP

GO
Drive

Memory

Saliency   

Control

Drive

Memory

Saliency   

Adapted from: Volkow et al., 
J Clin Invest 111(10):1444-1451, 2003. 



Dopamine Transporters in Methamphetamine Abusers

Methamphetamine abusers have significant reductions in dopamine 
transporters.
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Normal

Cocaine Abuser (10 Days)

Cocaine Abuser (100 Days)



Neutral theme interview

Cocaine theme interview



• Adolescents and emerging adult’s brains 
are still developing in areas involved with 
judgment, risk taking, immediate 
gratification

• Just when they are more likely  to be 
exposed to drugs is when  their brain is 
more susceptible 



• Continued use leads to changes 
(adaptations)

• These changes reach a threshold
• This leads to compulsive use with 

impaired control
• These changes never totally return to 

base line



• Type I alcoholic

• Type II alcoholic



 Stress increases Corticotrophin Releasing Factor 
(CRF)

 CRF causes increase in DA and glutamate in the 
addict’s limbic region

 Elevated CRF increases craving and relapse
 CRF interaction with DA resets hedonic set point
 CRF is activated for several months after 

withdrawal (PAWS)
 Early Childhood Trauma changes brain’s response 

to stress and increases vulnerability for addiction 
later in life



Addiction: Effects 
on Learning
• The brain circuits involved in declarative 
memory
(“knowing what”) are distinct from those
involved in non-declarative or procedural
(“knowing how”) memory.
• Procedural learning is rigid, life-long and 
partially
unconscious.
• Addiction stereotypes important 
procurement
skills through Procedural Learning.



 DENIAL -reengineers the conscious 
interpretation of reality to ensure addiction 
runs in stealth mode.

 Insight deficient
 VTA & Nac, Prefrontal Cortex, Hippocampus
 Brain is hardwired for denial – Addiction hijacks 

denial system
 Interferes with seeking treatment and leads to 

relapse



 Approximately 5 million US Adults have a 
serious mental illness and a co-occurring 
substance use disorder (SAMHSA,2006)

 Mental health settings reveal 20-50% of their 
clients have a lifetime co-occurring 
substance use disorder (Sacks, et al., 1997)

 Substance abuse agencies reveal 50-75% of 
their clients have a lifetime co-occurring 
mental disorder (Compton et al.,2000)



 ECA Study – 45% of individuals with ETOH 
use disorders and 72% of individuals with 
drug abuse disorders have have at least one 
co-occurring psychiatric disorder (Reiger et 
al., 1990)

 NCS – 78% ETOH dependent males and 
86% of ETOH dependent females have 
another lifetime psychiatric disorder, 
including drug dependence (Kessler et al., 
1994)



 COD’s are the expectation rather than the 
exception



 Dual Services
 Poor Outcomes
 Non-compliance
 Increase suicide Risk
 Medications May Be Discouraged 



 Differ from healthcare professionals in 2 ways
 1. More likely to leave treatment prematurely
 2. Suffer higher incidence of COD’s
 Attorneys- 60%had COD’s
 Healthcare professionals- 46%had COD’s
 More than ½ attorneys had prior history of 

arrest
 Completion rate improved with institution of 

JLAP programs



 Time Line
 Longest Period of Sobriety
 Observe During Abstinence
 Distinguish Withdrawal vs. Psychiatric 

Symptoms
 Screening Tools (Alcohol Use Identification 

Test, Michigan Alcohol Screening Test and 
Drug Abuse Screening Test, The Patient 
Health Questionnaire, CAGE, CRAFFT, 
Psychiatric Research Interview for 
Substance and Mental Disorders

 Labs- UDS, %CDT, %dCDT, GGT, EtG, 
MCV, PEth

 Family History



 Prevalence – 16.5% had ETOH USE 
Disorders(ECA)                                 

 18.5% had Drug Use Disorders (Reiger et al)
 TCA’s – Imipramine, Desipramine, 

Doxepine
 SSRI’S(prozac, zoloft, paxil, lexapro, celexa)
 Lamotrigine(Lamictal)
 Nefazodone(Serzone)
 Buproprione(Wellbutrin)
 Venlafaxine(Effexor)



 CBT
 Group therapy
 12 step programs
 Family involvement
 Emergency Planning



 Prevalence – 56% had a SUD (ECA)
 Most common disorder with COD 

(ECA,NCS)
 More episodes of mixed mania and rapid 

cycling
 Kindling (Neuronal Sensitization)
 Poor Prognosis
 More frequent hospitalizations
 Earlier onset
 More depression



 Two studies support safety and efficacy( no change 
in WBC, platelet counts, transaminase levels)

 Valproate plus normal treatment VS. placebo 
suggested higher levels of ETOH use in placebo 
group

 Valproate plus normal treatment vs. placebo 
revealed lower proportion of heavy drinking days

 Valproate plus naltrexone vs. valproate only had 
better outcomes in substance use, depression, mania

 Valproate had better compliance and tolerance vs. 
lithium in COD

 Recent reports suggest that valproate can be safely 
used in patients with hepatitis C virus



 Reduced cocaine use in patients with 
cocaine dependence and BPAD



 Improved Mood
 Lower cocaine craving
 No effect on drug use



 Olanzapine(Zyprexa)-reduced substance 
use, cravings

 Quetiapine(Seroquel)- mixed results: 
effective with BPAD and cocaine 
dependence, did not help decrease ETOH 
in BPAD with ETOH Dependence



 Greater risk of mania secondary to 
antidepressant use



Less effective in COD patients



 Abstinence
 Relapse prevention
 Medication compliance
 Treatment team relationship
 Family involvement
 Monitor moods – Normal feeling vs. BPAD 

Sx’s
 Warning signs
 Structure and routine
 12 steps
 Prepare for emergencies



 Anticonvulsants and second-generation 
antipsychotics may be more useful than 
lithium or first generation antipsychotics

 Supportive therapy, education
 ACT – Assertive community program



 Prevalence – 47-70% have substance use 
disorders and exceeds 80% when nicotine 
is included

 Poor compliance
 Poor outcomes
 More frequent hospitalizations
 Increased suicidality
 Higher levels of cocaine craving



 Haldol vs. Olanzapine(Zyprexa)
 Olanzapine group had less craving, 

fewer   
(+) drug screens and improved PANSS

 One study with no difference
 Risperidone(Risperdal) vs. class of FGA
 Risperidone group had less craving, 

fewer relapses and improved negative 
symptoms



 Adherence may be more important than 
efficacy so focus on patient preference

 Encourage compliance with medication 
even if the patient relapses

 Consider long-acting injectable medications
 Consider side effects such as EPS, lipid 

profile
 General consensus favors SGA over FGA
 Caution with benzodiazepines and 

anticholinergics



 Prevalence – 36% had co-occurring SUD
5-42% alcoholics had panic 

1.7-13% with SUD had panic
 Panic symptoms can be seen during 

withdrawal or intoxication 



 SSRI’S
 TCA’s(Imipramine, Desipramine, 

Nortriptyline)
 MAOI’s(Nardil, Parnate)
 Benzodiazepines(klonopin, ativan, xanax)
 Anticonvulsants(neurontin, gabitril, lyrica)
 Beta 

blockers(Inderal,propanolol,metoprolol)
 Baclofen



 Activation from SSRI’s, TCA’s, SNRI’s
 Discontinuation Syndrome from SSRI’S, 

SNR’s
 Latency of onset with SSRI’s, TCA’s, SNRI’s
 Risk of abuse with benzodiazepines



 CBT
 Relaxation training
 Diaphragmatic breathing
 Exposure therapy – graduated exposure, 

imaginal exposure
 Explore interaction between anxiety and 

addiction
 12 step program



 Prevalence – 8-21% with SUD had GAD
8-52.6% of alcoholics had GAD

 Difficult to differentiate GAD symptoms 
from withdrawal

 Excessive worry may help with diagnosis



 SSRI’s
 SNRI’s
 TCA’s
 Buspirone (Buspar)– less anxiety, fewer 

drinking days/ mixed results
 Anticonvulsants
 Baclofen
 Second generation antipsychotics
 Benzodiazepines 



 CBT
 AIR
 Scheduled worry time
 12 step program



 Prevalence – 8-56% have co-morbid 
social  phobia and alcohol use

disorders
- 13.9% cocaine dependent 
patients had social phobia

- 5.9%  methadone
maintained patients had   
social phobia

 SAD usually precedes SUD
 SAD interferes with ability to engage in 

treatment



 CBT
 Exposure
 12 step program
 Explore interaction with addiction and 

treatment
 “Managing Social Anxiety- Client 

Workbook: a CBT Approach “– Debra 
Hope



Assessing the Risks and Benefits of 
Benzodiazepines for Anxiety disorders in 
Patients with a History of Substance 
Abuse or Dependence

Posternak et al,. American Journal on 
Addictions 10:48-68,2001



 Risk for abuse in general population is 
low, perhaps less than 1%

 Vast majority of patients take fewer 
BZD’s than prescribed and take sub-
therapeutic doses

 Few patients experience tolerance for 
anxiolytic properties

 Few patients increase their dose with 
time

 Differentiate dependence vs. abuse



 BZD abuse rarely occurs in isolation
 90% of BZD abusers do so with other 

substances
 Drug abusers appear more likely to abuse 

BZD than patients with ETOH abuse
 There is little evidence for abuse of BZD in 

former drug abusers
 5 large scale studies comprising over 

16,000 BZD users do not support concerns 
that BZD will induce relapse in former 
substance abusers



 There is some evidence that BZD’s reduce 
ETOH over time

 Use with caution especially in patients 
with antisocial personality

 Contraindication in former substance 
abusers lacks empirical justification 

 BZD’s may be indicated in certain patients 
with anxiety disorders and former SUD



 Prevalence – 3-12% of alcoholics had 
OCD

 Individuals using cocaine and marijuana 
had 5.6 times the risk of developing OCD 



 SSRI’s
 Clomipramine(Anafranil)
 SNRI’s
 Buspirone(Buspar)
 Second Generation Antipsychotics
 Topiramate(Topamax)
 Dopamine Agonists(Bromocriptine)
 Memantine HCL (Namenda)
 N-acetylcysteine(NAC)



 CBT
 12 step program



 Prevalence – Lifetime prevalence of 36-
50% and current prevalence of 25-42% in 
patients with SUD

 Rate of PTSD was 10 times higher in SUD



 Reexperiencing- dreams, intrusive 
thoughts,, flashbacks

 Avoidance- numbing, avoidance of 
thoughts or activities

 Hyperarousal- Sleep, hypervigilance

 Flashbacks and numbing are unique to 
PTSD



 Improvement in PTSD had greater affect 
on ETOH abuse than improvement in 
ETOH abuse had on PTSD

 Improvement in hyperarousal associated 
with improvement in ETOH abuse

 Try to address PTSD and ETOH abuse 
concurrently



 SSRI’s
 Anticonvulsants-lamotrigine, carbamazepine
 Prazosin
 Second Generation Antipsychotics
 Beta-blockers
 Clonidine
 Lithium
 Baclofen



 Less affective then other medications and 
may exacerbate PTSD symptoms

 Risk of abuse, disinhibition, memory
 Anger seen with withdrawal
 Try to avoid benzodiazepines in PTSD
 One study revealed no adverse outcomes 

in COD patients with PTSD



 Natrexone and Disulfiram had better outcomes 
than placebo

 Overall PTSD symptoms improved
 Safe in PTSD and ETOH dependence

 Disulfiram- beta hydroxylase inhibition
 Promising in PTSD and ETOH, cocaine dependence
 May help with craving and PTSD symptoms

 Topamax- Improves craving for ETOH and cocaine
 Improves PTSD symptoms
 Needs research



 Relaxation training
 Cognitive reframing
 Exposure therapy 



 Monitor precipitating factors
 Monitor catastrophic thoughts
 Monitor overestimations
 Challenge evidence for catastrophic 

thoughts
 Challenge inaccurate thoughts
 Replace with more accurate thoughts



 AIR
 Awareness of thoughts
 Interrupt negative thoughts
 Replace thoughts



 Prevalence-
 0-6% of patients with anorexia had ETOH 

Abuse
 5-19% of patients with anorexia had SUD
 14-49% of patients with bulimia nervosa 

had ETOH abuse
 8-36% of patients with bulimia nervosa 

had SUD
 1/3 of Patients with ETOH abuse had 

eating disorders



 SSRI’s
 Topiramate(Topamax)
 Naltrexone



 CBT
 OA
 Explore interaction with addiction



 Prevalence – 33% of adults with ADHD 
have histories of alcohol use disorders 
and 20% have SUD

 17-50% of alcoholics have ADHD
 17-45% of SUD adults have ADHD



 Stimulants(Adderall, Ritalin, Vyvanse, 
Daytrana)

 Atomoxetine(Strattera)
 Buproprione(Wellbutrin)- mixed results
 Desipramine
 Modafinil(Provigil)
 Clonidine
 Guanfacine(Tenex, Intuniv)
 Dopamine agonists
 Donepezil (Aricept)



 Methylphenidate(Ritalin) improved ADHD and 
decreased cocaine use

 Methylphenidate improved ADHD, but showed 
no change in drug use

 SR methylphenidate showed improvement in 
ADHD, but no change from placebo/ decreased 
probability for (+) cocaine UDS/responders had a 
better outcome than non responders

 Mariani, JJ, Levine FR Stimulant 
Pharmacotherapy in ADHD in Patients with Co-
occurring Substance Use Disorders. Advances in 
ADHD 2006;1(2):47-52.



 Use with caution
 Use delayed release formulas
 Lisdexamphetamine (Vyanse)
 Adderall XR
 Concerta
 Daytrana
 No abuse of stimulants or increase 

cravings for cocaine were reported



 Mariani, JJ, Levine FR Stimulant 
Pharmacotherapy in ADHD in Patients 
with Co-occurring Substance Use 
Disorders. Advances in ADHD 
2006;1(2):47-52.



 CBT
 Organization skills
 Life coach
 “Twelve Steps: A key to living with 

ADD” – Friends in Recovery - RPI 
Publishing, Inc.- San Diego



• Naltrexone
• Vivitrol (IM injection)
• Acamprosate (Campral)
• Topiramate (Topamax)
• Baclofen
• Methadone
• Suboxone (Buprenorphine)
• Naloxone
• Disulfiram (Antabuse)
• NAC- n-acetylcysteine



 Al-Anon
 Discuss enabling
 Educate family on disease of addiction and their 

role
 Formal intervention



World Services Central Office
PO Box 8107  

Prairie Village, Kansas  66208
877-883-2332



 JLAP
 Known to the BAR?
 Leverage
 Professional evaluation
 Outpatient Treatment
 Residential treatment geared to professionals
 AA/NA
 Monitoring 
 Return to work parameters



• It is often difficult to identify chemical 
dependence and substance abuse among 
our colleagues.

• Signs are subtle and attributed to other 
problems.

• Changes in behavior are often gradual and 
overlooked on a day-to-day basis.

• Often, the workplace is the last place to be 
affected by chemical dependence.



High risk conditions:
• Family history
• Access
• Domestic breakdown, stress at home
• Unusual stress at work (malpractice 

suit)
• Self-diagnosing and self-prescribing
• Poor self-care



• Elitist attitude: too smart, well educated -leads 
to false sense of security “it can’t happen to 
me”

• Entitlement, Unique
• Invulnerable to problems that effect ordinary 

people



• Great insight into others and great denial 
regarding themselves. 

• Skills in intellectualization, isolation of affect, 
rationalization of behavior, avoidance, 
resistance to acceptance of problem



• Alcohol on breath
• DUI
• Tremors
• Often late on Mondays
• Missing work frequently; calling in sick
• Mood Swings



• Drowsy or sleeping at work
• Slurred speech on phone
• Inappropriate emails
• Inconsistent work performance
• Deteriorating physical appearance; weight loss
• Missing medications



1. Community

• Isolation and withdrawal from community activities, 
leisure activities and hobbies, church, friends and 
peers

• Embarrassing behavior at club or parties
• Arrests for driving while intoxicated, legal problems
• Unreliability and unpredictability in community and 

social activities
• Unpredictable behavior, e.g. inappropriate spending, 

excessive involvement in political activities



2. Employment

• Numerous job changes in the past five years
• Frequent geographic relocations for unexplained 

reasons
• Frequent hospitalizations
• Complicated and elaborate medical history
• Unexplained intervals between jobs
• Indefinite or inappropriate references
• Working in job inappropriate for qualifications
• Reluctance of job applicant to let spouse and 

children be interviewed
• Reluctance to undergo immediate pre-

employment physical examination



3. Family

• Withdrawal from family activities, unexplained 
absences from home

• Fights, child abuse
• Abnormal, antisocial, illegal behavior by children
• Assumption of surrogate role by spouse and 

children
• Institution of geographic separation or divorce 

proceedings by spouse



4. Physical Status

• Deterioration in personal hygiene
• Deterioration in clothing and dressing habits
• Multiple physical signs and complaints
• Numerous prescriptions and drugs
• Frequent visits to physicians and dentists
• Accidents
• Emotional crises



____________________
• Increased work 

absences without 
adequate notification or 
explanation (Absent 
Mondays or Fridays)

• Long lunches or breaks
• Excessive sick leaves
• Frequent requests for 

compensatory time off

____________________
• Arriving early or 

staying late at work for 
no apparent reason

• Consistent lateness
• Frequently disappears 

from the office with no 
explanation



5. Office

• Disruption of appointment schedule
• Hostile, withdrawn, unreasonable behavior to 

staff and patients
• “Locked-door Syndrome”
• Complaints by clients about behavior
• Absence from office – unexplained or due to 

frequent illness



 Failure to appear in court
 Failure to file required legal notifications
 Borrowing from clients’ trust funds
 Slowness in processing mail, dues, bills, etc.
 Missed deadlines
 Unanswered phone calls
 Violating the Rule of Professional Conduct
 Appearing before grievance committees



• Over-identification
• Protect from embarrassment
• Lack of appreciation for power of denial
• Fear of confrontation
• Fear of legal consequence 
• Colleague’s own use
• Fear of being wrong
• Impact on group practice



 Profession equals identity
 Shame and guilt
 Entitlement
 Difficulty with surrender and control
 Intellect increases risk for relapse
 Usually need consequence (legal, work, family)



• Should know better
• Highly developed sense of self efficacy
• Self castigation
• Should have seen it earlier
• Assume their own self-directed efforts will be 

sufficient to correct the problem
• Discipline, intelligence and knowledge will be 

the answer
• Intellectualize with emotional disconnect



 Cost of treatment
 Loss of income
 Entitlement
 Personality style
 Impact on confidentiality and reputation
 Reluctance to engage in aftercare and 12 step 

meetings
 Return to work parameters



 Attorneys experience problematic drinking that 
is hazardous, harmful, or otherwise consistent 
with alcohol use disorders at a higher rate than 
other professional populations. Mental health 
distress is also significant. 

 These data underscore the need for greater 
resources for lawyer assistance programs, and 
also the expansion of available attorney-
specific prevention and treatment 
interventions.



Pavillon
241 Pavillon Place

Mill Spring, NC   28756

800-392-4808
www.pavillon.org
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THE GENERAL COUNSEL'S ROLE AS 
CORPORATE INFLUENCER
 Legal Expert & Business Strategist: maneuvering growth and M&A activity through 

regulatory and compliance challenges

 An Ally to the Board: a strong relationship between the CLO and the Board enables 
the Board to set the right tone for the company’s legal, ethical, and compliance 
culture

 Having a Seat at the Executive Table: developing trusting relationships and 
understanding the business is a critical aspect of providing legal services

 Moving Beyond Legal – Compliance Officer, Government Affairs Liaison, and 
Human Resources Manager: solidifying a place in the C-suite often requires the 
CLO to manage many roles
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THE GENERAL COUNSEL/CLO AS 
CORPORATE INFLUENCER
Legal Expert & Business Strategist

 Be forward looking to address emerging laws and regulations

 Become part of the business planning process, assure valid assumptions are built 
into the planning process

 Build structure and scale service as the company grows and changes

 Develop a sense of trust, connectivity – make sure the business team knows that you 
know their business 
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THE GENERAL COUNSEL/CLO AS 
CORPORATE INFLUENCER
An Ally to the Board

 Have regular contact with the Board

 Understand corporate structure and governance, including corporate documents, 
organization, and bylaws

 Be prepared to answer questions about strategic business decision risks and 
solutions

 Pay attention to political and cultural shifts: tariffs, trade wars, federal and state policy, 
sexual harassment

klgates.com 4



THE GENERAL COUNSEL/CLO AS 
CORPORATE INFLUENCER
What CLOs Worry About: Top Issues Identified in 2017 and 2018
 Ethics & Compliance
 Data Privacy & Cyber Security
 Regulatory Changes

CLO Worries Have Not Changed Dramatically: Top Issues Identified in 2019*
 Information Privacy
 Data Breaches
 New Regulations

* but also, legal technology management and cost control are top priorities in 2020
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Questions?






