
© Copyright 2014 by K&L Gates LLP. All rights reserved. 

EU Employment Webinar:  
Collective Employment Issues in the EU 
18 November 2015 

Webinar 



2 

Paul Callegari, Partner 
London 

+44.(0)20.7360.8194 

paul.callegari@klgates.com 

   

Presenters  

klgates.com 

Julie Bouchard, Counsel 
Paris 

+33.(0)1.58.44.15.10  

julie.bouchard@klgates.com 

Nicolas Roggel, Partner 

Berlin 

+49.(0)30.220.029.305  

Nicolas.roggel@klgates.com 

Warsaw 

+48.22.653.4303 

krzysztof.gasior@klgates.com 

Krzysztof Gasior, 
Associate 



Agenda 
1. When do mandatory collective bargaining 

agreements apply? 
2. When is an employer legally required to 

recognise a trade union or works council? 
3. Generally, what powers do a recognised trade 

union or works council have? 
4. When is the employer required to consult with a 

recognised trade union or works council and 
what are the consequences of not doing so? 

klgates.com 3 



Agenda (CONT.) 
5. What is the best advice you could give to a new 

employer entering your jurisdiction for the first 
time? 

6. Are any changes to the law in the pipeline? 
7. Q&A 

klgates.com 4 



United Kingdom 



1.  When do mandatory collective bargaining 
agreements apply? 

 
 General position: no mandatory CBAs. 

Exceptions: 
 Those working with Government may be required to 

adhere to certain employment standards (especially 
relating to pensions) as a condition of contracting 

 Collective agreements automatically transfer under 
TUPE 
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2. When is an employer legally required to 
recognise a trade union or works council? 
  Statutory recognition procedure is available subject to 

certain conditions. If granted, union must be consulted 
over pay, hours and holidays (only) 

 Most union recognition is voluntary 
 Information and Consultation of Employees Regulations 

2004: 
 Written request by 10% of employees 
 Employer may initiate 
 Covers economic and employment-related issues 
 Thresholds apply 
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3. Generally, what powers do a recognised 
trade union or works council have? 
  Limited: 
 Unions have right to call industrial action but subject 

to limitations 
 Employee representative bodies generally only have 

right to be informed or consulted with, with a view to 
reaching agreement. No sanctions for failure to do so. 
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4. When is the employer required to consult 
with a recognised trade union or works council 
and what are the consequences of not doing 
so? 
 

 
 In addition to those areas agreed as part of the 

collective agreement: 
 TUPE transfers 
 Collective redundancies 
 Health and safety issues 
 Certain pensions changes 
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4. When is the employer required to consult 
with a recognised trade union or works council 
and what are the consequences of not doing 
so? 
 

 
 Sanctions include civil claims or criminal liability 
 Individual rights to be accompanied by a trade 

union representative in grievance or disciplinary 
hearings (no need for union to be recognised) 
 
 
 

klgates.com 10 



5. What is the best advice you could give to 
a new employer entering your jurisdiction for 
the first time? 
  
 Union representation in the UK is stronger in 

certain industries than others but even then, 
weaker than most other EU countries 

 Beware the specific cases when collective 
consultation is required 
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6. Are any changes to the law in the 
pipeline? 

 
 Conservative government delivering on 

manifesto promise to further limit union ability to 
strike – bill going through Parliament 
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1.  When do mandatory collective bargaining 
agreements apply? 
 Principle: CBAs become mandatory sector wide 

when they are extended by the Labor Ministry (90% 
of cases) 

 Three hypotheses : 
 The employer is a member of an Employers’ Professional 

Organization (EPO): all the CBAs signed by the EPO must be 
applied; 

 The employer is not a member of an EPO: it must apply the 
extended CBA corresponding to its industry; 

 The employer is not a member of an EPO and do not fall within 
any scope of application of an extended CBA: the employer has 
no obligation 
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2. When is an employer legally required to 
recognize a trade union or works council? 
  Companies with less than 11 employees: no 

obligation to implement any Employees’ Representative 
Institutions (ERI).  

 Companies employing at least 11 employees : 
professional elections to elect Staff Representatives 

 Companies employing at least 50 employees: 
elections for additional representative bodies :  
 Trade Union Representative appointed by Trade union 
 Works Council  
 Health and Safety at Works Committee 

 

klgates.com 16 



 Staff Representatives: represent employees before the 
employer 

 Trade Union Representatives: present the claims of their 
Trade Union to the employer, may make proposals and 
concludes the Company collective agreements 

 Works council: protect the personnel’s interests + 
formulates claims and/or examines the requests of the 
employer + exercise a right of alert in case of worrying 
economic situation 

 Health and Safety at works Committee: participates in 
the improvement of working conditions and ensures 
compliance by the employer with its legal obligations. 
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3. Generally, what powers do a recognized 
trade union or works council have? 
 



 
4. When is the employer required to consult 
with a recognized trade union or works council 
and what are the consequences of not doing 
so? 
 

 
 Staff representatives: informed and consulted 

regarding  
 Any contemplated redundancies impacting at least 2 employees 
 The professional training of the personnel 
 The setting of the paid leaves. 
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4. When is the employer required to consult 
with a recognized trade union or works council 
and what are the consequences of not doing 
so? 
 

 
 Works council: informed and consulted regarding all 

contemplated decisions  
 Impacting the general organization of the company; 
 Regarding collective dismissals for economical grounds; 
 Related to profit-sharing plans; 
 Related to contemplated merger, transfer of business or of share 

capital. 
 

 + Each year the employer must submit a number of reports for which 
the Works council will formulate a reasoned opinion. 
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4. When is the employer required to consult 
with a recognized trade union or works council 
and what are the consequences of not doing 
so? 
 

 
 Health and safety at works committee: mandatory 

consulted before any important planning decision 
modifying the conditions of health and safety or working 
conditions. 

 
 + Take care of any other question entering into its jurisdiction raised 

by the employees, the employer, the Works council or the other Staff 
representatives 
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4. When is the employer required to consult 
with a recognized trade union or works council 
and what are the consequences of not doing 
so? 
 

 
 Sanctions: 

 General criminal sanction: fine up to 7500 euros for the 
employer’s legal representative/Managing Director and up to 
37,500 euros for the Company; 

 Additional sanctions may apply (e.g: nullity of the dismissals in 
case a social plan was required and imprisonment in case of 
refusal to implement election of mandatory staff representatives) 

 If the absence of consultation impacted some employees: they 
may ask for damages. 
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5. What is the best advice you could give to 
a new employer entering your jurisdiction for 
the first time? 
  
 To properly determine the applicable mandatory 

CBA 
 To maintain  at all time a good relationship with 

Labor Authorities 
 Work with an efficient payroll firm to take care of 

the required affiliation with social bodies, 
calculation of the social security contributions 
and issues the mandatory monthly payslips.  
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6. Are any changes to the law in the 
pipeline? 

 
 Macron Act and Rebsamen Act had an 

important impact on employment law.  
 
 The implementing decrees of the Rebsamen Act 

are not yet published; it will aim to clarify the 
application of the law.  
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1.  When do mandatory collective bargaining 
agreements apply? 

  

 No nationwide or sector-wide CBAs which would apply 
automatically or which would need to be recognized by employer 
 

 Employer needs to join CBA to be bound by its provisions 
 

 If requested by trade union(s), employer is obliged to conduct 
negotiations with a view to entering into CBA 
 

 Negotiations should be carried out in good faith but there is no 
obligation to sign CBA at the end 
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2. When is an employer legally required to 
recognise a trade union or works council? 
   

TRADE UNION: 

 a trade union may be created by a group of at least 10 employees - 
once created, employer is obliged to recognise it 
 

 employer needs to recognise intercompany trade union if at least 1 
employee is a member of such union (provided that the union has at 
least 10 members in total in all companies) 

 
 once created, the trade union enjoys all rights and powers 
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2. When is an employer legally required to 
recognise a trade union or works council? (cont) 
 
WORKS COUNCIL: 

 works council may be created in a company with at least 50 
employees 

 once the headcount is reached, employer is obliged to inform 
employees of their right to establish a works council 

 employer is obliged to hold elections for the council upon request of 
at least 10% of employees 

 once elected, the works council enjoys all its statutory powers and 
needs to be recognized by employer 
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TRADE UNION: 

 the only entity competent to negotiate and conclude a CBA, a 
collective dispute or organize legal strike 

 numerous consultation and information obligations : 

 internal labor law acts (e.g. work and remuneration regulations) 

 termination of employment contract for indefinite period with notice   

 transfer of (part of) employment establishment 

 collective redundancies procedure 

 additional powers and competences may be provided for in the 
CBA or other agreements with unions 
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3. Generally, what powers do a recognised 
trade union or works council have? 
 



WORKS COUNCIL: 

 employer is obliged to provide works council with information 
concerning: 

 recent and probable development of the company’s activities and economic 
situation 

 employer is obliged to provide information and conduct consultations 
with its works council with respect to: 

 the situation, structure and probable changes in employment and foreseeable 
measures to maintain the given level of employment 

 decisions likely to lead to substantial changes in work organization or in 
contractual relations with employees 
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3. Generally, what powers do a recognised 
trade union or works council have? (cont) 
 



 
 
4. When is the employer required to consult 
with a recognised trade union or works council 
and what are the consequences of not doing so? 
  
 Legal defectiveness of actions taken by employer, e.g. issuance of 

internal labor law acts, termination of employment 

 Employees may claim that they are not obliged to follow such labor 
law acts or claim reinstatement into their previous job or 
compensation due to unlawful termination of employment 

 In some cases (e.g. notification on transfer of undertaking) failure to 
consult does not influence the validity or lawfulness of given action 

 Criminal sanctions may be imposed (at least in theory) for 
infringement of the unions’ rights or failure to follow information and 
consultation obligations towards works council 
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5. What is the best advice you could give to a 
new employer entering your jurisdiction for the 
first time? 

 

 Once the headcount reaches a level of about 40-50 employees, 
the employer may consider establishing an internal, non-statutory 
employee representative body 

 

 It may effectively discourage employees from creating a statute-
based trade union or works council 
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6. Are any changes to the law in the 
pipeline? 

 

 

 In accordance with a recent ruling of the Constitutional 
Tribunal, the law under which only employees (and not other 
individuals who cooperate on the basis of a service or other 
civil law contract) can join a trade union, is contrary to the 
Polish Constitution 

 

 The respective law is due to change so that other groups can 
join trade unions (workers, temporary employees, 
subcontractors, etc.) 
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Germany 
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1.  When do mandatory collective bargaining 
agreements apply? 

 
 Collective bargaining agreement (CBA) with 

trade union (Tarifvertrag) 
 apply mandatorily if either 

 employer is party of the CBA and employee is a member of 
the respective trade union 

OR 
 competent German federal authority declares binding effect 

 CBAs can also apply if employer includes reference 
clauses in employment agreements 

 



1.  When do mandatory collective bargaining 
agreements apply? (cont) 

 
 Works agreement with works council 

(Betriebsvereinbarung) 
 always apply mandatorily 



2. When is an employer legally required to 
recognise a trade union or works council? 

 
 Trade unions do not require recognition by the 

employer 
 Any trade union can approach an employer, but its 

power will depend on the number of employees at the 
employer’s business who are union members 

 Employer cannot prevent employees from joining the 
trade union or discriminate against their membership 

 Reference clauses are often used to make joining the 
trade union less attractive 
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2. When is an employer legally required to 
recognise a trade union or works council? 
(cont)  
 Employer has to recognize works council if 

established in accordance with statutory rules 
 At least 5 employees at the business required 
 Formalized works council election process which can 

also be initiated by a trade union 
 Employer cannot prevent employees from 

establishing a works council; however, no obligation 
to encourage employees to establish it 

 Special dismissal protection for works council 
members and election officials 
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3. Generally, what powers do a recognised 
trade union or works council have?  

 
 Main purpose of trade unions is to agree CBAs  
 Trade unions can agree CBAs either with employer’s 

associations or with individual employers 
 Not all industries or employers are bound by 

collective bargaining agreements 
 Trade unions can increase the pressure by threating 

with or carrying out industrial action, i.e. strikes 
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3. Generally, what powers do a recognised 
trade union or works council have? (cont) 

 
 Works councils represents the employees’ 

interests on the business level 
 Equipped with mandatory co-determination rights as 

well as further information and consultation rights 
 No industrial action, but 

 measures without works council involvement can be void and 
works council may file injunctive relief to stop the execution 
or implementation of such measures 

 disputes can be resolved by reconciliation committee or court 
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4. When is the employer required to consult 
with a recognised trade union or works council 
and what are the consequences of not doing 
so?   
 CBAs cover a broad range of topics relating to 

employment conditions, such as remuneration, 
notice periods and leave entitlements 

 In principle, employer is not required to consult 
with a trade union, but a trade union may try to 
force the employer to enter into negotiations by 
going on strike 
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4. When is the employer required to consult 
with a recognised trade union or works council 
and what are the consequences of not doing 
so? (cont)  
 Consultation obligations with the works council 

extend across three major areas: 
 personnel matters (especially includes hiring, 

transferring and dismissing of employees) 
 social matters (especially includes the employees’ 

behavior, the organization of work and remuneration 
systems) 

 economic matters (especially includes business 
reorganizations) 
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4. When is the employer required to consult 
with a recognised trade union or works council 
and what are the consequences of not doing 
so? (cont)  
 Risk of blockade policy by works council 
 Employer and works council are bound by trustful 

cooperation obligation 
 Disputes can be resolved by reconciliation committee 

and court proceedings 
 Time-consuming and potentially costly 
 Loss of trust for future cooperation 

 Taking extreme positions can prove detrimental for 
future cooperation 
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5. What is the best advice you could give to 
a new employer entering your jurisdiction for 
the first time?  
 Maintain good relationship with employees and 

the works council from the very beginning 
 Look at competitors as well other businesses in 

the region 
 Consider (non-tariff) membership in employer‘s 

association 
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6. Are any changes to the law in the 
pipeline? 

 
 Nothing material, but certain specific works 

council rights may be change or specified in the 
course of planned changes relating to temporary 
agency workers and contracts for work 
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Q & A 
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