
 

 
Last Week to File for Retroactive Waiver of FCC Rule 
Requiring Opt-Out Notice on All Fax Advertisements 
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Any company that communicates by fax should strongly consider whether to request a 
retroactive waiver from the Federal Communications Commission (“FCC”) rule1 requiring that 
opt-out notice be included on all fax ads, including those sent to consumers who have 
provided prior express invitation or permission.  On April 30, 2015, the period for requesting 
such waivers will come to a close.   

In 2006, the FCC adopted a new rule, 47 C.F.R. 64.1200(a)(4)(iv), which requires opt-out 
notices in facsimile advertisements sent with the recipients’ prior express permission.  The 
FCC was then faced with an application for review of a Consumer and Governmental Affairs 
Bureau order and 24 petitions that collectively challenged the opt-in requirement adopted in 
2006.  The petitioners argued that the Telephone Consumer Protection Act of 1991 (“TCPA”) 
applies only to unsolicited advertisements and, therefore, could not provide a statutory basis 
for the rule.  The petitioners also argued that the FCC provided conflicting statements with 
regard to the applicability of the rule to solicited facsimile advertisements. 

On October 30, 2014, the FCC released an Order confirming that opt-out notices complying 
with rules and regulations adopted by the FCC are required on all advertisements 
transmitted by facsimile, including advertisements transmitted with the prior express 
permission of the recipient.2  The FCC, recognizing the uncertainty over whether the opt-out 
requirements applied to senders with express permission of the recipients, granted 
retroactive waivers to the parties that had made the requests with respect to faxes sent with 
consent but without opt-out notices, and allowed those parties until April 30, 2015, to come 
into compliance with opt-out requirements.3  The FCC invited “similarly situated parties” to 
seek waivers prior to April 30, 2015, but noted that it expected parties making similar waiver 
requests to “make every effort to file within six months of the release of this Order.”4 

At least 64 petitions for waivers have been filed, and while the FCC has invited comment on 
many of these petitions, it has not issued any rulings.   

Given the immense exposure that can result from TCPA violations, any company that 
communicated by fax after 2006 without an opt-out notice but with consent should strongly 
consider filing for a retroactive waiver. 

                                                      
1 47 C.F.R. 64.1200(a)(4)(iv). 
2 In The Matter of Rules and Regulations Implementing the Telephone Consumer Protection Act of 1991, Junk Fax 
Prevention Act of 2005, CG Docket Nos. 02-278, 05-338, FCC 14-164, 2014 WL 5493425 (Oct. 30, 2014) (hereinafter 
“2014 Order”); see also FCC Order Confirms that TCPA Regulations Require Opt-Out Notice on All Fax Advertisements, 
Even Those Sent with Prior Express Permission 
3 2014 Order, 2014 WL 5493425, at *11. 
4 2014 Order, 2014 WL 5493425, at *9. 

April 2015 
 
Practice Groups: 
Commercial Disputes 
Telecom, Media and 
Technology 
Class Action 
Litigation Defense 
Financial Institutions 
and Services 
Litigation 
Consumer Financial 
Services 
Global Government 
Solutions 

http://www.klgateshub.com/details/?pub=FCC-Order-Confirms-that-TCPA-Regulations-Require-Opt-Out-Notice-on-All-Fax-Advertisements-Even-Those-Sent-with-Prior-Express-Permission-11-07-2014
http://www.klgateshub.com/details/?pub=FCC-Order-Confirms-that-TCPA-Regulations-Require-Opt-Out-Notice-on-All-Fax-Advertisements-Even-Those-Sent-with-Prior-Express-Permission-11-07-2014


 

Last Week to File for Retroactive Waiver of FCC Rule Requiring Opt-Out Notice 
on All Fax Advertisements  

  2 

Authors: 
Joseph C. Wylie II 
joseph.wylie@klgates.com 
+1.312.807.4439 

Molly K. McGinley 
molly.mcginley@klgates.com 
+1.312.807.4419 

Nicole C. Mueller 
nicole.mueller@klgates.com 
+1.312.807.4341 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 

Anchorage   Austin   Beijing   Berlin   Boston   Brisbane   Brussels   Charleston   Charlotte   Chicago   Dallas   Doha   Dubai   Fort Worth   Frankfurt     

Harrisburg   Hong Kong   Houston   London   Los Angeles   Melbourne   Miami   Milan   Moscow   Newark   New York   Orange County   Palo Alto   Paris   

Perth    Pittsburgh   Portland   Raleigh   Research Triangle Park    San Francisco   São Paulo   Seattle   Seoul   Shanghai   Singapore   Spokane     

Sydney   Taipei   Tokyo   Warsaw   Washington, D.C.   Wilmington 

K&L Gates comprises more than 2,000 lawyers globally who practice in fully integrated offices located on five 
continents. The firm represents leading multinational corporations, growth and middle-market companies, capital 
markets participants and entrepreneurs in every major industry group as well as public sector entities, educational 
institutions, philanthropic organizations and individuals. For more information about K&L Gates or its locations, 
practices and registrations, visit  www.klgates.com. 

This publication is for informational purposes and does not contain or convey legal advice. The information herein should not be used or relied upon in 
regard to any particular facts or circumstances without first consulting a lawyer. 

© 2015 K&L Gates LLP. All Rights Reserved. 

http://www.klgates.com/

