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The 411 on 404 
On November 16, 2009, the Board of Governors of the Federal Reserve (the 
“Board”) released an interim final rule (the “Interim Rule”) to implement Section 
404 of the Helping Families Save Their Homes Act of 2009 (“Section 404”).  
Section 404 requires any assignee of a residential mortgage loan to provide a written 
disclosure to the borrower not later than thirty days after the date on which the loan 
is sold or otherwise transferred or assigned.  Because Section 404 was enacted 
without substantial (or indeed any) industry input, there are a number of significant 
ambiguities in the statute that have led to uncertainty for institutions implementing 
the disclosure requirement.   The Interim Rule attempts to clarify the scope of the 
disclosure requirement and addresses many, but not all, of the industry’s concerns. 

Statutory Requirements 
Section 404 added a new subsection (g) to Section 131 of the Truth in Lending Act 
(“TILA”).  The new subsection requires any “creditor that is the new owner or 
assignee of the debt” to notify the borrower in writing of the following information, 
not later than 30 days after the date on which a “mortgage loan”1 is sold or otherwise 
transferred or assigned to the creditor:   
 
1. The identity, address, and telephone number of the new creditor; 

2. The date of transfer; 

3. How to reach an agent or party having authority to act on behalf of the new 
creditor; 

4. The location of the place where transfer of ownership of the debt is recorded; 
and 

5. Any other relevant information regarding the new creditor.  

Interim Final Rule Clarifications 
Section 404 did not require implementing regulations and became effective 
immediately on May 20, 2009.  Section 404 does not expressly authorize the Board 
to issue regulations interpreting its scope, but the Board nevertheless decided to issue 
the Interim Rule under its general TILA rulemaking authority.  The Interim Rule 
clarifies the scope of the disclosure requirement in several significant respects, 
although ambiguities still remain:2 

• Section 404 imposes the notice obligation on “creditors.”  The term “creditor” is 
defined in TILA to mean only the person to which a debt obligation is originally 
payable; TILA does not define the term to include assignees generally.  
According to the Board, the use of the term “creditor” in Section 404 to refer to 
an assignee appears to be a drafting error.  The Interim Rule confirms that 
Section 404 is intended to have a broader scope and applies the disclosure 
obligation to any assignee or transferee of a mortgage loan, not just an assignee 
that extends credit or to which an obligation was initially payable.  To avoid 
confusion with the defined term “creditor” used elsewhere in TILA and
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Regulation Z, the Interim Rule uses the term 
“covered person” in place of the term “creditor.”  
The Interim Rule also clarifies that the term 
“covered person” is limited to persons who 
acquire more than one loan in any 12-month 
period.  

• The Section 404 disclosure requirement only 
applies to a person who acquires legal title to the 
debt obligation, whether by purchase or any 
other transfer or assignment (including through 
a merger, acquisition, or reorganization).  No 
notice obligation arises if a person obtains only 
a beneficial interest in the obligation or assumes 
only the credit risk without acquiring legal title 
to the obligation, such as through the purchase 
of a mortgage-backed security, pass-through 
certificate, participation interest, or interest in a 
real estate mortgage investment conduit.  
Similarly, no notice requirement arises when an 
entity holds only a security interest in a loan, at 
least until the person acquires the loan. 

• A person servicing a mortgage loan is not 
treated as the owner of the obligation, even if 
the servicer has legal title, if the obligation was 
assigned to the servicer solely for the 
administrative convenience of the servicer in 
servicing the obligation. 

• The notice requirement does not apply to a 
person that acquires loans pursuant to a 
repurchase agreement, provided that the transfer 
is not recognized as a sale on the books and 
records maintained by the originating institution 
for accounting purposes.  However, if the 
assignee does not resell the loan to the 
originating institution, the notice obligation 
arises at the time the transfer is recognized as a 
sale in the books and records of the originating 
institution. 

• If there is more than one covered person, the 
Interim Rule provides that only one disclosure 
can be given.  The covered persons must 
determine among themselves which one of them 
will provide the disclosure.  However, the 
required information must be provided for each 
covered person in that single notice.  If there is 
more than one consumer, a covered person may 

mail or deliver the disclosures to any consumer 
who is primarily liable on the obligation. 

• The notice must be mailed or delivered to the 
consumer on or before the 30th calendar day 
following the date that the covered person 
acquired the loan, as reflected in the books and 
records of the covered person.   

• The disclosure requirement applies when 
ownership of a mortgage loan is transferred 
from one affiliate to another, i.e., when the 
acquiring party is a separate legal entity from 
the transferor, even if the parties are affiliated 
entities.  

• If a covered person acquires a mortgage loan 
and subsequently transfers the loan to another 
entity, the regulation permits the two entities to 
combine their disclosures on a single document.  
For example, if a loan is acquired by Company 
A on August 1 and it knows that it will transfer 
the loan to Company B on October 15, only one 
notice that identifies both Company A and 
Company B may be provided, indicating when 
the subsequent transfer will occur. 

• There is no obligation to provide the notice if a 
covered person transfers ownership of the loan 
within 30 days of the date of acquisition.  The 
acquisition date is defined as the date the 
acquisition of the loan is recognized in the 
books and records of the covered person.  This 
exclusion is meant to reduce confusion that 
could result if the consumer receives outdated 
contact information for parties that no longer 
own his or her loan.  

• If the covered person has multiple agents 
authorized to receive legal notices or resolve 
payment issues, all the agents must be identified 
in the notice.  If multiple agents are listed, the 
disclosure must state the extent to which the 
authority of each agent differs, for example, by 
indicating if only one of the agents is authorized 
to receive legal notices or only one is 
authorized to resolve issues concerning 
payments. 

• The notice need only provide a telephone 
number, and not an address, for an agent, 
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provided that by dialing that number, the 
borrower can obtain the agent’s address. 

• Section 404 requires that the disclosure state the 
location of the place where the transfer of 
ownership of the debt is recorded.   This has 
proven to be a difficult compliance issue in 
different settings.  For example, some transfers 
of ownership may be noted only in the registry 
maintained by MERS.  The Interim Rule 
provides that the disclosure may refer to the 
location where the transfer of ownership “is or 
may be recorded,” in order to accommodate 
situations where the transfer has not been 
formally recorded.  The Interim Rule also 
permits a very general description of the 
location where the transfer is or may be 
recorded.  For example, the Interim Rule 
provides that it would be sufficient in all cases 
to disclose that the transaction “is or may be 
recorded in the office of public land records or 
the recorder of deeds office for the county or 
local jurisdiction where the property is located.”  

The Interim Rule does not mention MERS 
registration.  However, because the Interim 
Rule only requires the statement to describe the 
location where the transfer is or may be 
recorded in the most general terms, it does not 
appear that it would be necessary for the notice 
to mention MERS registration. 

 
The Interim Rule is effective upon its publication in 
the Federal Register, although compliance will be 
optional for 60 days from that date.  The Board is 
soliciting comments regarding the Interim Rule 
during that 60-day period and will promulgate a 
revised final rule once it considers comments from 
interested parties. 

* * * * * 
If you have any questions about the Interim Rule, 
are interested in submitting comments to the Board, 
or have questions about any other issues under the 
Truth in Lending Act, please contact Jon Jaffe, 
Steve Kaplan, Kris Kully, David Tallman, or any 
other member of K&L Gates’ Mortgage Banking 
and Consumer Financial Products Group. 

 

 
                                                 
1 Section 404 defines the term “mortgage loan” to mean 
any consumer credit transaction that is secured by the 
principal dwelling of a consumer.  15 U.S.C. § 1641(g). 
“Consumer credit” is defined by Regulation Z to mean 
credit offered or extended to a consumer primarily for 
personal, family, or household purposes.  Thus, it includes 
both closed-end and open-end lines of credit. 
 
2 This Client Alert only addresses the clarifications to 
Section 404 contained in the Interim Rule.  It does not 
address the requirements under Section 404 more 
generally.   
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current law governing the fields of mortgage banking and consumer finance. 
 
For more information, please contact one of the professionals listed below.  
 
LAWYERS 
Boston  
 R. Bruce Allensworth bruce.allensworth@klgates.com  +1.617.261.3119  
 Irene C. Freidel  irene.freidel@klgates.com  +1.617.951.9154  
 Stephen E. Moore  stephen.moore@klgates.com  +1.617.951.9191  
 Stanley V. Ragalevsky  stan.ragalevsky@klgates.com  +1.617.951.9203  
 Nadya N. Fitisenko  nadya.fitisenko@klgates.com  +1.617.261.3173  
 Brian M. Forbes  brian.forbes@klgates.com  +1.617.261.3152  
 Andrew Glass  andrew.glass@klgates.com  +1.617.261.3107  
 Phoebe Winder  phoebe.winder@klgates.com  +1.617.261.3196 
Charlotte  
 John H. Culver III  john.culver@klgates.com  +1.704.331.7453 
Los Angeles  
 Thomas J. Poletti  thomas.poletti@klgates.com  +1.310.552.5045 
Miami  
 Paul F. Hancock  paul.hancock@klgates.com  +1.305.539.3378 
New York  
 Philip M. Cedar  phil.cedar@klgates.com  +1.212.536.4820  
 Elwood F. Collins  elwood.collins@klgates.com  +1.212.536.4005  
 Steve H. Epstein  steve.epstein@klgates.com  +1.212.536.4830  
 Drew A. Malakoff  drew.malakoff@klgates.com  +1.216.536.4034 
San Francisco  
 Jonathan Jaffe  jonathan.jaffe@klgates.com  +1.415.249.1023  
Seattle  
 Holly K. Towle  holly.towle@klgates.com  +1.206.370.8334 
Washington, D.C.  
 Costas A. Avrakotos  costas.avrakotos@klgates.com  +1.202.778.9075  
 Melanie Hibbs Brody  melanie.brody@klgates.com  +1.202.778.9203  
 Daniel F. C. Crowley  dan.crowley@klgates.com  +1.202.778.9447  
 Eric J. Edwardson  eric.edwardson@klgates.com  +1.202.778.9387   
 Steven M. Kaplan  steven.kaplan@klgates.com  +1.202.778.9204  
 Phillip John Kardis II  phillip.kardis@klgates.com  +1.202.778.9401  
 Rebecca H. Laird  rebecca.laird@klgates.com  +1.202.778.9038  
 Laurence E. Platt  larry.platt@klgates.com  +1.202.778.9034  
 Phillip L. Schulman  phil.schulman@klgates.com  +1.202.778.9027    
 Nanci L. Weissgold  nanci.weissgold@klgates.com  +1.202.778.9314  
 Kris D. Kully  kris.kully@klgates.com  +1.202.778.9301  
 Morey E. Barnes  morey.barnes@klgates.com  +1.202.778.9215  
 David L. Beam  david.beam@klgates.com  +1.202.778.9026  
 Emily J. Booth  emily.booth@klgates.com  +1.202.778.9112  
 Holly Spencer Bunting  holly.bunting@klgates.com  +1.202.778.9853  



 

November 2009      

Mortgage Banking & Consumer Financial Products Alert 

 Krista Cooley  krista.cooley@klgates.com  +1.202.778.9257  
 Elena Grigera  elena.grigera@klgates.com  +1.202.778.9039  
 Melissa S. Malpass  melissa.malpass@klgates.com  +1.202.778.9081  
 David G. McDonough, Jr.  david.mcdonough@klgates.com  +1.202.778.9207  
 Stephanie C. Robinson  stephanie.robinson@klgates.com  +1.202.778.9856  
 Kerri M. Smith  kerri.smith@klgates.com  +1.202.778.9445  
 David Tallman  david.tallman@klgates.com  +1.202.778.9046 
 
Director of Licensing 
Washington, D.C.  
 Stacey L. Riggin  stacey.riggin@klgates.com  +1.202.778.9202 
 
Regulatory Compliance Analysts 
Washington, D.C.  
 Dameian L. Buncum  dameian.buncum@klgates.com  +1.202.778.9093  
 Teresa Diaz  teresa.diaz@klgates.com  +1.202.778.9852  
 Jennifer Early  jennifer.early@klgates.com  +1.202.778.9291  
 Robin L. Gieseke  robin.gieseke@klgates.com  +1.202.778.9481  
 Allison Hamad  allison.hamad@klgates.com  +1.202.778.9894  
 Brenda R. Kittrell  brenda.kittrell@klgates.com  +1.202.778.9049  
 Dana L. Lopez  dana.lopez@klgates.com  +1.202.778.9383  
 Patricia E. Mesa  patty.mesa@klgates.com  +1.202.778.9199  
 Jeffrey Prost  jeffrey.prost@klgates.com  +1.202.778.9364
 
 
 
 
Anchorage   Austin   Beijing   Berlin   Boston   Charlotte   Chicago   Dallas   Dubai   Fort Worth   Frankfurt   Harrisburg   Hong Kong   London 

Los Angeles   Miami   Newark   New York   Orange County   Palo Alto   Paris   Pittsburgh   Portland   Raleigh   Research Triangle Park 

San Diego   San Francisco   Seattle   Shanghai   Singapore   Spokane/Coeur d’Alene   Taipei   Washington, D.C. 

 
K&L Gates is a global law firm with lawyers in 33 offices located in North America, Europe, Asia and the Middle East, and represents numerous 
GLOBAL 500, FORTUNE 100, and FTSE 100 corporations, in addition to growth and middle market companies, entrepreneurs, capital market 
participants and public sector entities. For more information, visit www.klgates.com.   
 
K&L Gates comprises multiple affiliated partnerships: a limited liability partnership with the full name K&L Gates LLP qualified in Delaware and 
maintaining offices throughout the U.S., in Berlin and Frankfurt, Germany, in Beijing (K&L Gates LLP Beijing Representative Office), in Dubai, 
U.A.E., in Shanghai (K&L Gates LLP Shanghai Representative Office), and in Singapore (K&L Gates LLP Singapore Representative Office); a 
limited liability partnership (also named K&L Gates LLP) incorporated in England and maintaining offices in London and Paris; a Taiwan general 
partnership (K&L Gates) maintaining an office in Taipei; and a Hong Kong general partnership (K&L Gates, Solicitors) maintaining an office in Hong 
Kong.  K&L Gates maintains appropriate registrations in the jurisdictions in which its offices are located. A list of the partners in each entity is 
available for inspection at any K&L Gates office. 
 
This publication is for informational purposes and does not contain or convey legal advice. The information herein should not be used or relied upon 
in regard to any particular facts or circumstances without first consulting a lawyer. 
 
©2009 K&L Gates LLP. All Rights Reserved. 

 

 


