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Physician-Shareholders and Law or Accounting Partners—
Are They Employers or Employees?
Federal employment discrimination statutes, including the
Americans with Disabilities Act (“ADA”), Title VII of the Civil
Rights Act of 1964, and the Age Discrimination in Employ-
ment Act, provide protection only to “employees” and apply to
employers that have a stated minimum number of “employ-
ees.”  However, many of those statutes, including the ADA,
provide a circular definition of employee:  an employee is “an
individual employed by an employer.”  42 U.S.C. § 1211(4).

For the most part, courts over the years have concluded that
shareholders in a professional corporation or partners in a pro-
fessional partnership were business owners and, therefore, were
employers, not employees.  As such, these shareholders and
partners could not file complaints of discrimination under fed-
eral employment discrimination statutes.  In addition, these
shareholders and partners were not counted to determine whether
federal employment discrimination statutes applied to the em-
ployer.

On April 22, 2003, the United States Supreme Court issued a
decision that will change the legal landscape for professional
corporations and partnerships.  The Supreme Court’s decision
in Clackamas Gastroenterology Assocs., P.C. v. Wells, — S. Ct.
—, No. 01-1435, 2003 WL 1906297, (U.S. April 22, 2003),
sets forth a “control” test to determine who qualifies as an em-
ployee for purposes of federal employment discrimination
statutes.  Under the control test, shareholders and partners may
be considered employees, thus subjecting more organizations
to federal employment discrimination statutes and providing
employment discrimination protection to more individuals.

In the Wells case, a former bookkeeper sued the professional
corporation where she formerly worked for disability discrimi-
nation in violation of the ADA.  The professional corporation,
a medical clinic, moved to dismiss the action against it on the
grounds that the ADA did not apply because the professional
corporation had fewer than the fifteen employees required for
the ADA to apply.  According to the professional corporation,
the four doctors working in the clinic, who would have pushed

the total number of employees above fifteen, were not employ-
ees but actually the employers.  The United States District Court
agreed, finding the doctors to be analogous to partners in a part-
nership and, therefore, not employees.

The United States Court of Appeals for the Ninth Circuit, how-
ever, reversed this decision.  The appellate court held that the
use of a corporate form precluded the defendants from arguing
that the doctors were equivalent to partners.  The court rea-
soned that an employer should not be able to secure the best of
both worlds:  use of a corporate form for tax purposes and clas-
sification of its principals as partners to exclude them from
coverage under federal employment discrimination statutes.  As
this decision was in conflict with a decision by another court of
appeals, the United States Supreme Court (the “Court) agreed
to hear the case.

After noting that the ADA contains a circular definition of em-
ployee, the Court struggled to find a workable definition of
who qualifies as an employee.  The Court rejected the test ad-
vanced by the court of appeals and rejected the test adopted by
the district court.

The Court began its hunt by turning to common law definitions
of the “master-servant” relationship.  At common law, a deter-
mination of whether someone was a servant depended on the
control the master exerted over that person.  It is that control
issue that the Court used as a guide in fashioning a definition of
employee for the ADA.  Following this guide, the Court found
the six-part test advanced by the Equal Employment Opportu-
nity Commission (“EEOC”) to be of considerable help.

When attempting to determine whether an individual is subject
to control by an organization (and, therefore, is an employee)
or acts independently and participates in the organization’s
management (and, therefore, is an employer), the EEOC asks
six control-related questions:

1. Whether the organization can hire or fire the individual or
set the rules and regulations of the individual’s work;
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2. Whether and, if so, to what extent the organization super-
vises the individual’s work;

3. Whether the individual reports to someone higher in the or-
ganization;

4. Whether and, if so, to what extent the individual is able to
influence the organization;

5. Whether the parties intended that the individual be an em-
ployee, as expressed in written agreements or contracts; and

6. Whether the individual shares in the profits, losses, and li-
abilities of the organization.

Under this new test, the use of a particular title, such as share-
holder or partner, does not determine whether a person is, or is
not, an employee.  Instead, this control test is designed to con-
sider all of the incidents of the relationship before determining
whether an individual is an employee.  The EEOC’s six-ques-
tion test is useful in making this determination, but other factors
may be considered as well.  There is no single factor that con-
trols the determination; rather, the answers to the various control
questions will be weighed one against the other to see where
the weight of the evidence lies.

While the Wells decision dealt with a professional corporation
for ADA purposes, the decision will impact other employer or-
ganizations as well.  A recent decision by the Seventh Circuit
regarding whether partners in a law firm were employers (and,
therefore, exempted from statutory coverage) or employees is
one such example.

In Equal Employment Opportunity Commission v. Sidley Aus-
tin Brown & Wood, 315 F.3d 696 (7th Cir. 2002), the United
States Court of Appeals for the Seventh Circuit was faced with
an investigation by the EEOC into employment actions taken
by a law firm against former partners which the EEOC claimed
violated the Age Discrimination in Employment Act (“ADEA”).
The appeals court struggled with an argument advanced by the
law firm that the ADEA did not apply to the decisions taken
against the partners because they were employers, not employ-
ees.  Without doing so explicitly, the appeals court effectively
used a control test now adopted by the Supreme Court.

The appeals court noted the law firm had over 500 partners, but
all the power resided in a 36-member, un-elected committee
that, in turn, elected the firm’s executive committee; hence, the
ability of any one partner to influence the partnership was se-
verely limited.  While the 500 partners could “bind” the firm by
their actions, such as issuing opinion letters and the like, the
appeals court noted traditional employees can also bind their
employer by the employees’ actions, such as signing contracts
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or committing torts.  Further, while all the partners shared in
the profits of the firm, the appeals court noted traditional, cor-
porate employees similarly share in the profits by use of stock
options and by the fact that profits drive the employee compen-
sation process.  Because of these facts, the appeals court found
that it could not automatically exclude the former partners from
the definition of an employee just because they were labeled as
partners.

The test approved by the Supreme Court has two immediate,
critical impacts.  First, small professional corporations and part-
nerships whose shareholders or partners, if counted as
employees, would push employment numbers above the mini-
mum number may find themselves subject to federal
employment discrimination statutes.  Second, professional cor-
porations and partnerships must consider the possibility that
any actions taken adverse to its shareholders or partners may be
challenged under federal employment discrimination laws.
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