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T he Volcker Rule (the Rule)1 prohibits most 
banks and their affi  liates from acquiring or 
retaining an ownership interest in or, more 

importantly for present purposes, sponsoring hedge 
funds and private equity funds (referred to in the 
Rule as covered funds). Th e basic prohibition gener-
ally is intended to reduce risks posed to banking enti-
ties that have certain relationships to covered funds, 
such as pressure to rescue a fund encountering fi nan-
cial diffi  culty.2 Read in light of favorable regulatory 
interpretations and exceptions, however, the Rule’s 
broadly stated prohibitions at the same time appear 
to be consistent with the stated regulatory purpose 
“to allow a banking entity to engage in certain tra-
ditional asset management and advisory businesses,” 
subject to certain limits imposed by the Rule.3

Th is article focuses specifi cally on how the 
Rule’s covered fund provisions impact banks and 
trust companies that maintain collective invest-
ment funds and act as directed trustees for non-
bank investment adviser-sponsored “group trusts.” 
For the most part, banks engaging in these activi-
ties should be able to take comfort that the Rule’s 
requirements will not be disruptive. As noted below, 
however, there are compliance implications and 
potential open questions that may merit further 
consideration by some institutions.

Overview

Subject to important exceptions, the Rule pro-
hibits a banking entity, as principal, from directly 
or indirectly acquiring or retaining any ownership 
interest in or sponsoring a covered fund. 4 As rel-
evant here, a “banking entity” that must comply 
with the Rule includes (i) an FDIC-insured deposi-
tory institution; (ii) a company that controls an 
FDIC-insured depository institution; and (iii) any 
affi  liate or subsidiary (within the meaning of the 
BHCA) of the foregoing.5 Th us, for example, each 
member of a bank holding company controlled 
group that includes an FDIC-insured institution is 
subject to the Rule’s covered fund prohibitions and 
requirements.

Limited purpose trust companies that have 
no, or only nominal, FDIC-insured deposits (and 
therefore are not considered “banks” under the 
BHCA6) are not considered FDIC-insured institu-
tions for purposes of the Rule.7 Consequently, none 
of the members of a control group that includes a 
non-bank limited purpose trust company (and no 
FDIC-insured depository institution) is deemed a 
banking entity for purposes of the Rule.8 References 
below to a “bank,” therefore, are intended to mean 
an FDIC-insured depository institution that is 
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treated as a “banking entity” for purposes of the 
Rule.

“Covered Fund” Defi nition
In developing the key defi nition of “covered fund,” 
the Agencies sought to focus on privately off ered 
vehicles investing or trading in securities or deriva-
tives on behalf of institutional investors and high net 
worth individuals, which the Agencies believed may 
be more likely to engage in risky investment strate-
gies.9 Accordingly, the Rule defi nes “covered fund” 
to include an issuer of securities that would be an 
investment company, as defi ned by the Investment 
Company Act of 1940 (1940 Act), but for 1940 Act 
Section 3(c)(1) or 3(c)(7), exclusions normally relied 
upon by hedge and private equity funds not regis-
tered under the 1940 Act.10

Th e defi nition of covered fund also explicitly 
includes certain commodity pools,11 and specifi cally 
excludes 1940 Act-registered funds12 and issuers 
that may rely on an exclusion from the defi nition of 
investment company other than 1940 Act Section 
3(c)(1) or 3(c)(7).13 Although registered funds 
clearly are not intended to be subject to the Rule’s 
restrictions, the Agencies added the express exclu-
sion for those funds in response to concerns that 
registered investment companies in certain circum-
stances might be treated as covered funds if com-
modity pools, as defi ned, are so treated.14

As noted above, the Rule’s prohibitions apply 
to banking entities acting “as principal.” Th e “as 
principal” requirement refl ects the Agencies’ belief 
that the Rule is designed to address risks attendant 
to principal activity and not those borne by bank 
customers or for which the bank “lacks design or 
intent to take a proprietary interest as principal.”15 
Th us, the prohibition against having an ownership 
interest in a covered fund does not apply where the 
interest is acquired by a bank as trustee or similar 
fi duciary capacity solely on behalf of a customer 
(which is not itself a covered fund).16 Th is would 
include, for example, a situation in which a bank 
acquires an interest in a covered fund on behalf of 

a common or collective trust fund for which it acts 
as trustee.17

“Sponsor” Concept
As relevant here, a bank is considered to “sponsor” a 
covered fund if it serves as a trustee of the fund.18 A 
bank also is viewed as “sponsoring” a covered fund 
if it shares with the fund (for corporate, marketing, 
promotional, or other purposes) the same name or a 
variation of the same name.19

Notably, a bank that serves only as investment 
adviser to a covered fund, without making any 
investment in the fund or conducting any “spon-
sor” activity, as defi ned by the Rule, would not be 
subject to the general covered fund prohibition.20 
A bank also will not be considered to sponsor a 
covered fund for which it acts as “trustee” if it acts 
only as a “directed trustee,” that is, it does not exer-
cise investment discretion with respect to a covered 
fund.21 Th is includes acting as trustee subject to the 
direction of an unaffi  liated named fi duciary who is 
not a trustee pursuant to Section 403(a)(1) of the 
Employee Retirement Income Security Act of 1974 
(ERISA).22 In such case, the party that directs the 
trustee or possesses authority and discretion to man-
age and control the covered fund’s investment deci-
sions will be considered a trustee of the fund.23

Collective Investment Funds
Banks maintain two main types of collective invest-
ment funds: (1) common trust funds for investment 
of assets held by the bank as trustee or a similar fi du-
ciary capacity; and (2) collective trust funds for invest-
ment of assets of tax-qualifi ed corporate employee 
benefi t trusts, governmental employee benefi t plans, 
and certain other types of tax-favored retirement 
arrangements. A bank typically acts as trustee of its 
collective investment funds and in that capacity exer-
cises investment discretion over fund investments. 
As described above, acting as trustee is a “spon-
sor” activity, and the exercise of investment discre-
tion precludes reliance on the “directed trustee” 
exception. Consequently, the threshold question is 
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whether a particular fund should be considered a 
covered fund for purposes of the Rule.

Funds Relying on “Traditional” Exclusions
Like hedge and private equity funds, bank collec-
tive investment funds are excluded from investment 
company status under the 1940 Act. However, the 
great majority of collective investment funds are 
intended to qualify as bank-maintained common 
trust funds excluded from investment company sta-
tus pursuant to 1940 Act Section 3(c)(3) or bank-
maintained collective trust funds excluded pursuant 
to 1940 Act Section 3(c)(11).24 Since these funds, 
which for present purposes may be referred to as 
“traditional” collective investment funds, do not 
rely on 1940 Act Section 3(c)(1) or 3(c)(7), they are 
not covered funds.25 Consequently, a bank need not 
concern itself with the Rule’s basic prohibitions (or 
fi duciary exemption or Super 23A restrictions) to 
the extent it maintains collective investment funds 
in this manner.

Funds Not Relying Solely 
on Traditional Exclusions
Some unregistered collective investment funds do 
not conform to the pattern of the “traditional” fund 
insofar as 1940 Act exclusions are concerned. For 
example, a bank may choose, for various reasons, to 
maintain a collective trust fund in reliance on 1940 
Act Section 3(c)(1) or 3(c)(7), rather than 1940 Act 
Section 3(c)(11).26 Where the bank purposely relies 
solely on 1940 Act Section 3(c)(1) or 3(c)(7), with-
out regard to Section 3(c)(3) or 3(c)(11), the fund 
presumably would be considered a covered fund.

Other situations are less clear. For example, 
some institutions maintain common trust funds in 
reliance on both 1940 Act Section 3(c)(3) and 1940 
Act Section 3(c)(1) or 3(c)(7). A bank may prefer to 
take this approach for any of a number of reasons, 
including, among others, a recognition of the SEC 
Staff ’s historically narrow interpretations of 1940 
Act Section 3(c)(3). Without attempting a complete 
description of those interpretations here, suffi  ce it to 

note for present purposes that the Staff  is on record 
as having stated that some kinds of trusts, although 
valid fi duciary relationships under applicable law, 
are ineligible to participate in a common trust fund 
relying on 1940 Act Section 3(c)(3) to the extent 
the trusts are created for “investment,” as opposed 
to “fi duciary,” purposes.27 Consequently, in cases of 
less than complete certainty, an institution main-
taining a common trust fund in reliance on 1940 
Act Section 3(c)(3) may, in an abundance of caution, 
choose to conform also to 1940 Act Section 3(c)(1) 
or 3(c)(7) as a “backstop” exclusion.

Th e Rule does not address “dual reliance” situa-
tions specifi cally. However, there appears nonetheless 
to be strong support for the conclusion that common 
trust funds such as those described above should not 
be viewed as covered funds. As noted above, issuers 
that may rely on an exclusion from the defi nition of 
investment company other than 1940 Act Section 
3(c)(1) or 3(c)(7) specifi cally are excluded from the 
defi nition of covered fund. Moreover, the Rule’s pri-
mary purpose is to reduce risks peculiar to hedge 
and private equity fund activities.28 In contrast, the 
Agencies noted that collective investment funds 
involve fi duciary activities that are subject to super-
vision and regulation by a federal banking agency, 
which thus distinguishes them from traditional 
hedge funds and private equity funds that generally 
are not subject to such supervision or regulation.29

Finally, the Agencies’ discussion in the Rule’s 
preamble suggests that a determination of a common 
trust fund’s status as a covered fund is not dependent 
on whether trusts participating in the fund are cre-
ated for “investment” or other purposes. Hence, the 
Agencies concluded it was unnecessary to provide 
a specifi c exclusion from the defi nition of covered 
fund for securities lending cash collateral pools, in 
part because, according to the Agencies, such pools 
may be operated as common trust funds in reliance 
on 1940 Act Section 3(c)(3).30 Th is also is consistent 
with the OCC’s prior conclusion that a fund estab-
lished to invest cash collateral as part of a securities 
lending program a bank off ered “as an adjunct to its 
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custodial service” would qualify as a common trust 
fund under Regulation 9.31

Fiduciary Exemption
In those limited cases where a bank intends or oth-
erwise is required to treat its collective investment 
fund as a covered fund, the bank nonetheless may 
continue to “sponsor” (that is, act as trustee with 
investment discretion for) the fund by complying 
with the fi duciary exemption. Th e “fi duciary exemp-
tion” allows a banking entity to acquire interests in 
or sponsor a covered fund, activities otherwise pro-
hibited under the Rule, as well as engage in non-
prohibited activities, such as organizing and off ering 
a covered fund, subject to various conditions.32

Conditions
Conditions of the fi duciary exemption potentially 
relevant here include the following:

(1) Fiduciary Services. Th e banking entity must pro-
vide bona fi de trust, fi duciary, investment advi-
sory, or commodity trading advisory services.33

(2) Customers. Th e covered fund must be organized 
and off ered only in connection with the provi-
sion of bona fi de fi duciary services to customers 
of such services.34 Th ere is no requirement that 
“customers” be pre-existing customers of the 
banking entity.35

(3) Bank Interest in Fund. Th e banking entity may 
not acquire or retain an ownership interest in 
the covered fund, except to the limited extent 
permitted by the Rule.36

(4) “Super 23A.” Th e banking entity must comply 
with the requirements of the so-called “Super 
23A” provisions of the Rule.37 In short, the 
Super 23A provisions prohibit a banking entity 
and its affi  liates from entering into a transac-
tion with certain covered funds that would be a 
“covered transaction” under Section 23A of the 
Federal Reserve Act (FRA),38 and require that 
transactions not within the scope of this prohi-
bition conform to the arms-length standards of 

FRA Section 23B,39 in either case as if the bank-
ing entity were a member bank and the related 
covered fund were an affi  liate of the banking 
entity. (References below to “Super 23A” provi-
sions are intended to include FRA Section 23B 
requirements, where applicable.)

Th e restrictions are called “Super” 23A because 
they prohibit transactions described in FRA Section 
23A, whereas FRA Section 23A itself permits such 
transactions subject to certain limits and condi-
tions.40 Covered funds subject to the Super 23A 
restrictions—sometimes referred to as “related” cov-
ered funds—include, among others, a covered fund 
(i) for which the banking entity serves as investment 
manager or adviser, commodity trading adviser, 
or sponsor, or (ii) that is organized and off ered 
by the banking entity pursuant to the fi duciary 
exemption.41

Importantly, the Super 23A provisions oper-
ate independently of the basic prohibitions against 
investing in or sponsoring a covered fund. In other 
words, a banking entity that serves as investment 
adviser for, but does not “sponsor” or have an own-
ership interest in, a covered fund nonetheless is 
prohibited from engaging with that fund in a trans-
action described in the Super 23A provisions.

(5) No Bail Out. Th e banking entity may not directly 
or indirectly guarantee, assume, or otherwise 
insure the obligations or performance of the cov-
ered fund or of any covered fund in which such 
covered fund invests.42 Th is condition is intended 
to prevent “bail outs” of covered funds.43 On the 
other hand, a banking entity is not prohibited 
from providing “borrower default” indemnifi ca-
tion to a covered fund in connection with securi-
ties lending transactions.44

(6) Name Restriction. Th e covered fund and the 
banking entity may not share the same name or 
a variation of the same name or use the word 
‘‘bank’’ in its name.45 Th e Agencies recognized 
that “rebranding” covered funds to conform 
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to the name-sharing prohibition would “prove 
expensive and limit the extent to which the enti-
ties may continue to benefi t from brand equity 
they have developed,” but concluded nonethe-
less that the name-sharing prohibition could 
reduce the risk that a banking entity would 
come under pressure for reputational reasons to 
assist a covered fund under distress that bears 
the entity’s name.46

(7) Director/Employee Interest in Fund. A director 
or employee of the banking entity may have an 
ownership interest in the covered fund only if 
the director or employee provides investment 
advisory, commodity trading advisory, or other 
services to the covered fund at the time the own-
ership interest is acquired.47 Th is allows banking 
entity personnel who also act as, for example, 
fund manager or adviser, to acquire an owner-
ship interest that aligns the manager or adviser’s 
incentives with those of the banking entity’s 
customers.48

(8) Disclosures. Th e banking entity must “clearly 
and conspicuously” provide the following dis-
closures, in writing (for example, through the 
fund’s off ering documents), to prospective and 
actual fund investors:49

(A) ‘‘Any losses in the fund will be borne solely 
by investors in [the covered fund] and 
not by [the banking entity] or its affi  li-
ates; therefore, [the banking entity’s] losses 
in [such covered fund] will be limited to 
losses attributable to the ownership inter-
ests in the covered fund held by [the bank-
ing entity] and any affi  liate in its capacity 
as investor in the [covered fund] or as ben-
efi ciary of a restricted profi t interest held 
by [the banking entity] or any affi  liate’’;

(B) Such investor should read the fund off er-
ing documents before investing in the cov-
ered fund;

(C) “Ownership interests in the covered fund 
are not insured by the FDIC, and are 
not deposits, obligations of, or endorsed 

or guaranteed in any way, by any bank-
ing entity’’ (unless that happens to be the 
case); and

(D) Th e role of the banking entity and its affi  li-
ates and employees in sponsoring or pro-
viding any services to the covered fund.

(9) Other Requirements. A banking entity that engages 
in covered fund activities pursuant to the fi duciary 
exemption is subject to additional requirements. 
First, the banking entity must comply with any 
additional rules of the appropriate Agency that are 
designed to ensure that fund losses are borne solely 
by investors.50 Further, the banking entity may not 
engage in the activity if it would involve or result 
in a material confl ict of interest,51 a material expo-
sure to high-risk assets or high-risk trading strat-
egies,52 or would pose a threat to the safety and 
soundness of the banking entity or to the fi nancial 
stability of the United States.53 Finally, the entity 
must implement a compliance program “reason-
ably designed to ensure and monitor compliance 
with the Rule’s prohibitions and restrictions.”54

Conforming to Fiduciary Exemption
Most conditions of the fi duciary exemption are con-
sistent with normal collective investment fund prac-
tices. For example, the bank should have little or no 
diffi  culty satisfying the requirements that it provide 
bona fi de trust, fi duciary, or investment advisory 
services to customers. In addition, existing regula-
tions generally prohibit the bank from acquiring or 
retaining an ownership interest in a collective invest-
ment fund.55 Directors and employees may be able 
to invest in a “covered” collective investment fund 
through a qualifi ed retirement plan or individual 
retirement account (if such persons provide services 
to the fund), although such investments likely would 
be rare given potential securities law constraints.56 
Consequently, the fi duciary exemption’s prohibi-
tions and restrictions on investments by the bank 
or its directors and employees ordinarily should not 
be problematic. Th e anti-“bail out” condition also 
is consistent with existing bank regulatory policy.57
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Other conditions of the fi duciary exemption, on 
the other hand, may present practical challenges. For 
example, collective investment fund names usually 
include the bank’s name (often including the word 
“bank”). As a result, the bank might be required to 
incur “rebranding” expenses which, depending on the 
circumstances, could be signifi cant. Th is would be in 
addition to potential administrative costs and bur-
dens associated with the need to provide the special 
disclosures required by the Rule. Compliance with 
the Super 23A restrictions ordinarily should not be 
particularly problematic, although the bank may be 
precluded from relying on existing regulations that 
otherwise permit it to engage in transactions with 
the fund in certain limited circumstances.58 Finally, 
a bank maintaining a collective investment fund 
treated as a covered fund would need to ensure that 
the bank includes appropriate references to the fund 
in its compliance program to the extent required by 
the Rule, as described above.

Adviser-Sponsored Group Trusts
A group trust essentially is an investment vehicle 
that takes the form of a tax-exempt trust in which 
tax-qualifi ed corporate employee benefi t trusts, gov-
ernmental employee benefi t plans, and certain other 
types of tax-favored retirement arrangements may 
participate.59 Th e term “group trust” comes from 
Internal Revenue Service Revenue Ruling 81-100, 
as amended (RR 81-100), which sets forth condi-
tions a group trust must satisfy in order to obtain 
tax-exempt status under the Internal Revenue Code. 
Although RR 81-100 does not require it, the trustee 
of a group trust typically is a bank or trust company.

Group Trusts as Covered Funds
Most bank-maintained collective trust funds are 
group trusts. As indicated above, such group trusts 
ordinarily are operated in reliance on 1940 Act 
Section 3(c)(11) and, consequently, are not consid-
ered covered funds.

However, group trusts frequently are sponsored 
and managed by non-bank registered investment 

advisers (RIAs) that retain a bank to serve as trustee 
and custodian, subject to the adviser’s investment and 
other directions. Since the bank does not “maintain” 
the group trust within the meaning of 1940 Act Section 
3(c)(11),60 these group trusts typically are operated 
in reliance on 1940 Act Section 3(c)(1) or 3(c)(7). 
Consequently, “investment  adviser-sponsored group 
trusts”—referred to below for convenience simply as 
“group trusts”—ordinarily will be considered covered 
funds for purposes of the Rule.

RIA Considerations
A threshold question for the RIA sponsoring the 
group trust is whether or not it is a banking entity 
as defi ned by the Rule. As noted above, even if the 
RIA is not itself an FDIC-insured depository insti-
tution, it nonetheless will be treated as a banking 
entity if it is affi  liated with such an institution. In 
such case, the RIA, by reason of its management of 
group trust investments, will be considered to be 
a “trustee” (and therefore “sponsoring”) the group 
trust. Consequently, the RIA would be required 
to conform to the fi duciary exemption (including, 
among other things, the Super 23A provisions) in 
order to continue that activity without violating 
the Rule’s general prohibition. In addition, the RIA 
would be required to develop and administer a com-
pliance program that meets the Rule’s compliance 
program requirements mentioned above.

Bank Considerations
Whether or not the RIA is a banking entity, the bank 
acting as trustee of the group trust independently 
should consider the Rule’s potential impact on its activ-
ities. As noted above, an RIA-sponsored group trust 
generally will be considered a covered fund. However, 
although acting as trustee of a covered fund generally 
is considered a “sponsor” activity, the Rule provides 
an express exception where the bank does not exercise 
investment discretion, that is, acts as “directed trustee.” 
Th erefore, the bank should not be subject to the Rule’s 
basic prohibition or be required to conform to the 
fi duciary exemption with respect to the group trust.
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Similarly, the Super 23A restrictions, which, 
as noted above, operate independently of the basic 
prohibition and fi duciary exemption, appear to be 
inapplicable because the group trust does not appear 
to be considered a “related” covered fund—that is, 
because the bank does not serve as investment man-
ager or adviser or sponsor of the group trust and does 
not organize or off er the group trust pursuant to the 
fi duciary exemption. Nor does it appear that the 
bank should have to concern itself with the Rule’s 
compliance program requirements referred to above.

Conclusion
All banking entities initially should determine whether 
they engage in covered fund investment or sponsor 
activities restricted by the Rule. As noted above, banks 
engaging in traditional collective investment fund 
and group trust activities generally may continue to 
do so with little or no disruption. Th ere are, however, 
potential compliance implications for banks that act 
as trustee or investment adviser for funds— potentially 
including some collective investment funds—that 
may be treated as covered funds under the Rule.

Mr. Wade is a Partner in the Los Angeles offi  ce 
of K&L Gates LLP.  He wishes to thank his part-
ners Mark Duggan, Rebecca Laird, and Donald 
Smith for their helpful comments and sugges-
tions for this article.

NOTES
1 Section 619 of the Dodd-Frank Wall Street Reform 

and Consumer Protection Act, which enacted § 13 
of the Bank Holding Company Act of 1956, as 
amended (BHCA), commonly known as the Volker 
Rule, is implemented by regulations published at 79 
Fed. Reg. 5536 (Jan. 31, 2014). Th e regulations were 
adopted jointly by the Offi  ce of the Comptroller of 
the Currency (OCC), the Board of Governors of the 
Federal Reserve System (FRB), the Federal Deposit 
Insurance Corporation (FDIC), the Securities and 
Exchange Commission (SEC), and the Commodity 

Futures Trading Commission (CFTC) (collectively, 
the Agencies). BHCA § 13 became eff ective July 21, 
2012, subject to a two-year conformance period until 
July 21, 2014. Th e FRB on December 10, 2013 fur-
ther extended the conformance period an additional 
year to July 21, 2015. References below to the “Rule” 
generally are to the fi nal “common rules” of the 
Agencies cited in the Federal Register (identifi ed as 
“§ __. [number]”), but are intended to include cor-
responding provisions of BHCA § 13, as  applicable.

2 79 Fed. Reg., at 5538, 5541.
3 79 Fed. Reg., at 5543.
4 Rule § __.10(a)(1).
5 Rule § __.2(c).
6 See BHCA § 2(c)(2)(D).
7 Rule § __.2(r).
8 Th e Rule does not prohibit a non-bank fi nancial 

institution from engaging in covered fund activities. 
79 Fed. Reg., at 5539. However, BHCA § 13(a)(2) 
provides that non-bank fi nancial companies super-
vised by the FRB that engage in such activities shall 
be subject to additional capital charges, quantitative 
limits, and other restrictions imposed by rule.

9 79 Fed. Reg., at 5666.
10 Rule § __.10(b)(1)(i) (emphasis in original).
11 Rule § __.10(b)(1)(ii).
12 Rule § __.10(c)(12)(i).
13 Rule § __.10(c)(12)(ii).
14 79 Fed. Reg., at 5666.
15 79 Fed. Reg., at 5668.
16 Rule § __.10(a)(2).
17 79 Fed. Reg., at 5668, n.1653.
18 Rule § __.10(d)(9)(i). “Sponsor” activity also 

includes serving as general partner, managing mem-
ber, or commodity pool operator with respect to 
a covered fund (Id.), or in any manner selecting a 
majority of the fund’s directors, trustees, or manage-
ment (Rule § __.10(d)(9)(ii)).

19 Rule § __.10(d)(9)(iii).
20 79 Fed. Reg., at 5715. As indicated below, however, 

the “Super 23A” provisions still are relevant to such a 
fund.

21 Rule § __.10(d)(10)(i)(A).
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22 ERISA § 403(a)(1) provides an exception to the gen-
eral rule that the trustee of an employee benefi t plan 
has “exclusive authority and discretion to manage 
and control” plan assets where the plan expressly pro-
vides that the trustee is subject to the direction of a 
named fi duciary of the plan, in which case the trustee 
is subject to proper directions of such fi duciary made 
in accordance with the plan’s terms and which are not 
contrary to ERISA.

23 Rule § __.10(d)(10)(ii).
24 It is possible that a bank may choose to register a 

collective investment fund under the 1940 Act. Th is 
happened in the early 1980s when some banks, 
acknowledging the SEC’s unalterable position that 
funds accepting IRA trusts could not rely on 1940 
Act § 3(c)(3) or § 3(c)(11) (see, e.g., Santa Barbara 
Bank & Trust, SEC No-Action Letter (avail. Nov. 1, 
1991)), registered their collective investment funds 
for IRA trusts under the securities laws. Registered 
funds could take the form of either common or 
collective trust funds for tax and bank regulatory 
 purposes. See, e.g., OCC Interpretive Letter No. 442 
(Mar. 23, 1988). Since 1940 Act-registered funds 
expressly are excluded from the defi nition of “covered 
fund,” the Rule’s basic prohibition (and “fi duciary 
exemption” described below) and Super 23A restric-
tions (also described below) should be inapplicable to 
registered collective investment funds.

25 79 Fed. Reg, at 5670 and n.1678.
26 See, e.g., Continental Bank, SEC No-Action Letter 

(avail. Sept. 2, 1982) (common trust fund for IRAs 
relying on 1940 Act § 3(c)(1)); Nat’l Bank of North 
Carolina, SEC No-Action Letter (avail. Aug. 19, 
1983) (privately off ered “closed-end common trust 
fund” relying on 1940 Act § 3(c)(1)). See also OCC 
Trust Interpretation No. 224 (July 7, 1989) (general 
discussion of application of 1940 Act § 3(c)(1) to 
collective investment funds for individual retirement 
accounts).

27 See, e.g., US Environmental Protection Agency (Com-
mon Trust Fund Exception), SEC No-Action Letter 
(avail. Nov. 19, 1980). See also, Dunham & Associates 
Holdings, Inc., et al., Securities Act Release No. 8740, 

Securities Exchange Act Release No. 54489, Invest-
ment Advisers Act Release No. 2552, Investment 
Company Act Release No. 27495 (Sept. 22, 2006); 
Administrative Proceeding File No. 3-12427 (revo-
cable trusts generally not established for fi duciary 
purpose), discussed in W. Wade and D. Smith, “SEC 
Enforcement Action Targets Common Trust Fund,” 
Th e Investment Lawyer, Vol.13 No.11 (Nov. 2006).

28 79 Fed. Reg., at 5541.
29 79 Fed. Reg., at 5670, n.1678.
30 79 Fed. Reg., at 5710 and n.2030.
31 OCC Interpretive Letter No. 865 (May 26, 1999). 

Th e OCC noted that the bank proposed to enter 
into a trust agreement with each of its customers that 
wished to lend its securities, under which the bank 
would act as trustee and the owner/lender of the 
securities would be settlor and benefi ciary. Th e bank 
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