
31

Portfolio Manager Lift-Outs, Investment 
Performance Portability, and the CFA 
Institute Member

By Michael S. Caccese*

I. OVERVIEW
This article reviews: (i) general professional standards and expecta-

tions of investment professionals as fiduciaries to their clients and em-
ployers; (ii) general principles of “lift outs” imposed on investment pro-
fessionals; (iii) specific principles of “lift-outs” imposed on members of
the CFA Institute (“CFAI”), formerly known as the Association for In-
vestment Management and Research (“AIMR”)1, by the CFAI’s Code of
Ethics and Standards of Professional Conduct (“Code and Standards”);
and (iv) the rules governing the use of the investment performance record
earned at a prior firm pursuant to the portability and record-keeping re-
quirements under the Global Investment Performance Standards (“GIPS”
or the “Standards”),2 and the Investment Advisers Act of 1940, as amend-
ed (the “Advisers Act”) and the rules thereunder.

II. INDUSTRY PRINCIPLES AND PRACTICES AFFECTING 
INVESTMENT ADVISERS AND INVESTMENT 
PROFESSIONALS

A. General Fiduciary Duties of Investment Advisers3 and 
Investment Professionals4

All investment advisers and investment professionals employed by an
investment adviser5 are subject to Section 206 of the Advisers Act, gener-
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ally referred to as the “anti-fraud provision,” which provides that it is un-
lawful for an investment adviser “to engage in any act, practice or course
of business which is fraudulent, deceptive, or manipulative.”6 The Su-
preme Court in SEC v. Capital Gains Research Bureau, Inc. also inter-
preted this section of the Advisers Act to impose a general fiduciary duty
on all investment advisers by operation of law.7 In addition to recognizing
the obvious congressional intent of the Advisers Act to eliminate or at
least create the disclosure of all conflicts of interest which might incline
an investment adviser to render investment advice that was not disinter-
ested, the Supreme Court in its decision stated that Section 206 of the Ad-
visers Act also reflected the delicate nature of the fiduciary relationship
between investment advisers and their clients.8 Ultimately, this fiduciary
obligation to the client imposed by operation of the Advisers Act requires
that an investment adviser exercise “an affirmative duty of ‘utmost good
faith, and full and fair disclosure of all material facts’ as well as an affir-
mative obligation ‘to employ reasonable care to avoid misleading’ his cli-
ents.”9 Furthermore, in addition to the fiduciary duties owed by all invest-
ment professionals to their clients, investment professionals who are also
officers and directors in their investment firm owe additional fiduciary
duties to their employer. These duties mirror the common law and statu-
torily imposed duties of care and loyalty.

1. Owed to Their Clients
“An investment adviser is a fiduciary who is required to serve the inter-

ests of his client with undivided loyalty.”10 These fiduciary duties are
owed to their clients as mandated by the Advisers Act.11 The investment
professional, as a fiduciary, is charged with having more industry knowl-
edge than the average person, and thus, must always act prudently and
with discretion regarding the assets of his or her clients. Furthermore, the
fiduciary duty required of investment professionals exceeds that which is
acceptable in many other business relationships because the investment
professional is held in a position of trust. 12 “The Advisers Act was aimed
at eliminating conflicts of interest between an investment adviser and his
clients. Consequently, an investment adviser must not effect transactions
in which he has personal interest in a manner that could result in prefer-
ring his own interest to that of his advisory clients.”13 “Thus, an invest-
ment adviser must not only refrain from effecting, on his/her own behalf,
securities transactions which are inconsistent with his fiduciary obliga-
tions; he should also be reasonably certain that persons associated with
him/ are not improperly utilizing the information which they obtain in the
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conduct of the investment advisory business in such a manner as to ad-
versely affect the interests of the clients or limit the adviser’s ability to
fulfill his fiduciary obligations.”14

There are several guiding provisions of the Advisers Act and regula-
tions that delineate conduct that constitutes a breach of an investment ad-
viser’s fiduciary duties in all circumstances. For example, Section 206 of
the Advisers Act specifically outlines behavior, which if committed by an
investment adviser automatically breaches that fiduciary duty owed to the
client: (1) the use of any device or scheme to defraud any client or pros-
pect; (2) conduct in any transaction or course of business which operates
as a fraud or deceit upon any client or prospect; (3) when acting as a prin-
cipal for his or her own account, the effectuation of a sale or purchase of
a security for the account of a client, without providing the client with a
written disclosure of the capacity in which the investment adviser is act-
ing and without obtaining the consent of the client for that transaction;
and (4) conduct in any act or practice which is fraudulent, deceptive or
manipulative.15 Additionally, Rule 206(4)-1 under the Advisers Act,
makes it a breach of an adviser’s fiduciary duty to “publish, circulate, or
distribute any advertisement … (5) [w]hich contains any untrue state-
ment of a material fact, or which is otherwise false or misleading.”16 Fi-
nally, investment advisers will also be in breach of their fiduciary duties
by failing to comply with applicable regulations or investment firm re-
quirements, which govern the disclosure of client information to nonaffil-
iated third parties.17

In addition to aforementioned regulations and provisions of the Advis-
ers Act, investment advisers will likely owe their clients additional fidu-
ciary obligations. The specific contours of the fiduciary duties owed by
investment advisers to their clients will vary depending on the particular
circumstances present in the relationship between the fiduciary and its
client. Thus, taking into account the particular facts and circumstances of
a fiduciary’s relationship with its client, all investment decisions “should
continuously occupy an impartial and disinterested position, as free as
humanly possible from the subtle influence of prejudice, conscious or un-
conscious; he should scrupulously avoid any affiliation, or any act, which
subjects his position to challenge in this respect.”18

2. Owed to Their Employer
In addition to the fiduciary duties owed to their clients, investment pro-

fessionals who are also officers or directors in their investment firm must
adhere to specific fiduciary duties owed to their employer. The business
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affairs of an investment adviser firm are conducted under the ultimate di-
rection of its directors and officers. Each director and officer has a legal
duty, known as the duty of care, to exercise reasonable care in the perfor-
mance of his or her duties as a director or officer. Under the reasonable
care standard, a director or officer must at all times exercise such care, in-
cluding reasonable inquiry, requiring an attentiveness and alertness, that
an ordinary prudent person in a like position would use under similar cir-
cumstances. Using this standard of care, each officer and director must
always act in a manner he believes to be in the best interests of the busi-
ness management firm.19 Each director or officer may be liable for a
breach of this duty even though he or she has not received any profit from
the transaction being challenged. Generally, a director or officer does not
violate his or her duty of care for acts of mere negligence. However, reck-
less or grossly negligent acts or omissions on the part of the individual
may be considered violations of the duty of care.20

Directors and officers are required in their deliberations to undertake a
very careful review of all relevant factors. Directors and officers are ex-
pected, acting honestly and diligently, to use their best efforts to exercise
reasonably informed business judgment solely in the interests of the com-
pany and not for their personal benefit. The duty of each director and of-
ficer to invoke the business judgment rule requires (1) the ability to in-
form themselves, prior to making a public decision, of all material infor-
mation reasonably available to them, and (2) having become so informed,
must then act with requisite care in the discharge of their duties.21 The
business judgment rule is an important defense that, if applicable, reduc-
es the liability exposure of directors to claims of mismanagement or
breach of their duty for care.22

In addition to the duty of care owed to an investment management
firm, investment professionals who are also directors and officers owe a
duty of loyalty to the company and this duty is absolute.23 Directors and
officers, as fiduciaries, occupy positions of trust and confidence on which
the investment management firm must rely. They must exert all reason-
able and lawful efforts to ensure that the investment management firm is
not deprived of any advantage to which it is entitled. A director or offic-
er’s duty of loyalty requires scrupulous observation of a duty (1) to pro-
tect the interests of the investment management firm, and (2) to refrain
from doing anything to injure it.24 Therefore, the director or officer must
be aware of any action on his part which may amount to the taking of an
employer’s business opportunity. For example, a director or officer may
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not compete with the company for clients or attempt to profit personally
from a transaction between the company and a third party.

Furthermore, any “secret” profit gained by a director or officer by
reason of any violation of or disregard for the obligations of the director
or officer cannot be retained but must be accounted for to his or her em-
ployer.25 As a consequence of this doctrine, personal advantage may
arise when the company’s funds are used by the director or officer in
buying property that he or she then resells to the company at a profit, or
if an officer or director purchases shares of a target company that the
company is seeking to acquire under a buy-and-sell agreement, or if its
officers and directors secretly operate a competing business, or if a di-
rector or officer prevents his or her company from going into a business
which would be in direct competition with him or her.26 Likewise, the
director or officer cannot use the company’s assets for his or her own
benefit without proper authorization. Such activities are also known as
“self-dealing.” However, a director or officer may conduct personal
transactions with his company if he can prove that he did not gain un-
fair or secret profits and that the transaction was fully fair and in the
best interests of the company as a whole.27

The precise nature of the fiduciary duties owed by investment profes-
sionals holding the position of officer or is derived through the applicable
statutes, the relevant state statutes of the jurisdiction in which they con-
duct business and/or all relevant federal statutes, and the terms of the cor-
porate charter.28 Generally, however, in their practical application the du-
ties of care and loyalty prevent these investment professionals from plac-
ing their own financial interests ahead of their employer’s, taking any
business action that results in harm to their employer, assisting a compet-
itor to gain advantage over their employer, and disclosing confidential
and proprietary information of their employer. Those duties mirror the
duties owed by investment professionals who are officers and directors
under the Code and Standards.

B. General Principles of “Lift-Outs” in the Investment Profession
“Lift-outs” are common in the investment community. Generally

speaking, the term “lift-out” is used to describe a circumstance in which
one investment firm seeks to acquire a specialized team of investment
professionals, already working together, from another firm in the indus-
try.29 When this situation arises, each member of the lift-out team is under
a duty to act in the best interests of his or her current employer at all
times until his or her employment duties officially cease.30 Departing em-
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ployees may not use employer resources, such as phone, fax or email ac-
counts, to interact with the firm that seeks to employ them. Client lists
and prospective client lists may not be shared with the firm seeking to
perform the lift-out, and prior to his or her departure, the employee can-
not, in any manner, solicit his or her employer’s clients or prospects.31

The employee cannot collude with other employees to bring about the
mass resignation of other coworkers, and further, must not engage in any
planning that involves conspiracy, secrecy or deceit. At all times during
or subsequent to the lift-out, any misappropriation and/or misuse of em-
ployer trade secrets or confidential information is strictly forbidden. Fur-
thermore, without the proper supporting records and documentation,
which may be obtained only with the consent of the previous employer or
the separate permission of a client,32 departing employees cannot repre-
sent their past performance record at their previous employer as their
own, as past performance is viewed as being earned by the firm at which
it was achieved, not of an individual investment professional or an invest-
ment team.33

II. CFAI CODE OF ETHICS AND STANDARDS OF 
PROFESSIONAL CONDUCT

A. Background
The CFAI, a global nonprofit professional association was established

in 1990 through the combination of two predecessor professional organi-
zations: the Financial Analyst Foundation (“FAF”) and the Institute of
Chartered Financial Analysts (“ICFA”). The CFAI promulgates and en-
forces voluntary, ethics-based professional and investment performance-
reporting standards for the investment industry. The CFAI is comprised of
individual members who hold the CFAI designation and other individual
members who are active in the investment business and agree to adhere to
the organization’s Articles of Incorporation and Bylaws, the CFAI Code
and Standards, and other rules relating to professional conduct, which are
amended and interpreted from time to time.34

1. Origins of the Code of Ethics and Standards of 
Professional Conduct

An important goal of CFAI is to ensure that the organization and its
members develop, promote, and follow the highest ethical standards in
the investment industry. The CFAI Code and Standards are the corner-
stone of the CFAI’s values to advance the interests of the global invest-
ment community by maintaining the highest standards of professional ex-
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cellence and integrity.35 Since their inception in the 1960s by both the
FAF and ICFA, the Code and Standards have advanced the integrity of
CFAI members36 and have increasingly provided guidance to investment
industry participants by serving as an ethical model for its professionals
globally. Through its implementation, the Code and Standards have
played a critical role in setting the investment profession’s standard for
the level of professional conduct for investment professionals when exer-
cising their fiduciary duties owed to their employers and clients. The
Code and Standards have become the benchmark for all professional con-
duct of investment professionals employed by investment firms that pro-
vide investment advice to institutional investors37, to be measured
against, when they are acting in a fiduciary capacity both to their employ-
er and to the investment firm’s clients. Working in tandem, the Code and
Standards set forth principles that define the professional conduct re-
quired of CFAI members and set minimum rules of fair and ethical be-
havior to which each member must adhere. 38

The Code and Standards coexist with a jurisdiction’s laws and regula-
tions governing permissible professional behavior. A course of conduct,
however, that may be legal per se under applicable jurisdictional laws and
regulations, will not necessarily translate into conduct that is proper un-
der the Code and Standards. Laws and regulations will override the Code
and Standards when in conflict, but where the Code and Standards im-
pose a more stringent professional standard, they control as CFAI mem-
bers are held to a higher standard.39

The Code and Standards developed from within the broader framework
of the CFAI Professional Conduct Program (“PCP”). The leading objec-
tives of the PCP are to: (1) provide ethics and professional conduct edu-
cation; (2) review and revise the Code and Standards, the CFAI Standards
of Practice Handbook, similar CFAI publications, and other ethics and
professional conduct material; (3) establish ethics and professional con-
duct standards subject to Board approval; (4)investigate and conduct pro-
ceedings in connection with professional conduct matters; (5) impose
disciplinary sanctions for proceedings related to ethics and professional
conduct.40 Two professional conduct committees, the Standards of Prac-
tice Council (“SPC”) and the Disciplinary Review Committee (“DRC”),
administer the PCP.41 The SPC periodically reviews and revises the Code
and Standards to ensure that the needs and challenges facing profession-
als in the investment industry are adequately addressed.42 The DRC is re-
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sponsible for the enforcement of the Code and Standards and has the ulti-
mate authority to sanction a member for a violation.43

2. Enforcement of the Code of Ethics and the Standards of 
Professional Conduct

CFAI has professional conduct jurisdiction over its members.44 En-
forcement of the Code and Standards through the PCP is fundamentally
“based on the principle of self-disclosure.”45 Under the CFAI Bylaws,
each member is required to sign and file an annual Professional Conduct
Statement.46 The Professional Conduct Statement is a form prepared by
CFAI inquiring into an individual member’s professional conduct and ac-
tivities, specifically requiring the annual disclosure of any matters that
question that member’s professional conduct, such as involvement in civil
litigation, a criminal investigation, or being the subject of a written com-
plaint. In addition to this requirement of self-disclosure, members are
also encouraged to report on another’s possible violation of the Code and
Standards. Any information indicating professional misconduct received
from the Professional Conduct Statement, other members, outside indi-
viduals, or as a result of legal or regulatory proceedings instituted against
a member, may serve as the basis of a professional conduct inquiry.47

CFAI Bylaws and Rules of Procedure for Proceedings Related to Pro-
fessional Conduct control the procedures and sanctions employed to en-
force the Code and Standards on members. The role of the DRC is not
simply to discipline people. Enforcement of the Code and Standards
serve to the preserve the integrity of CFAI and its members.48 When war-
ranted, the DRC will initiate an investigation into whether or not a mem-
ber’s conduct has violated the Code and Standards. Broadly speaking, this
examination “may include a written explanation from the member; inter-
viewing the member, complaining parties, and third parties; and collect-
ing documents and records in support of the investigation.”49 If, upon re-
view of the materials obtained during the investigation, it is determined
by the Designated Officer50 that disciplinary action is appropriate, the
Designated Officer is authorized to impose the necessary sanction. De-
pendent upon the severity of the member’s violation, the following sanc-
tions, in increasing levels of severity, may be imposed: private censure,
public censure, a timed suspension of CFAI membership, a timed suspen-
sion of the member’s right to use the CFA designation, revocation of
CFAI membership, revocation of the member’s right to use the CFA des-
ignation, summary suspension, and suspension or revocation of individu-



[VOL. 34:31 2005] PORTFOLIO MANAGER LIFT-OUTS, INVESTMENT PERFORMANCE PORTA-

als further participation in the CFA Professional Designation Study and
Examination Program. When public sanctions are issued, notices of disci-
plinary action are published in a CFA publication, which is sent to all
members. Additionally, the CFAI may provide the member’s primary reg-
ulator or regulators with information pertaining to the disciplinary action.

B. Fundamental General Principles of the Code of Ethics and 
Standards of Professional Conduct

The Code and Standards use fundamental general principles to provide
an overall expectation of the ethical professional conduct required of
each CFAI member. The Code of Ethics in its entirety is a broad state-
ment of ethical principles guiding the professional practices of CFAI
members. It requires that all members “[a]ct with integrity, competence,
diligence, respect, and in an ethical manner with the public, clients, pro-
spective clients, employers, employees, colleagues in the investment pro-
fession, and other participants in the global capital markets,” “place the
integrity of the investment profession and their interests of the clients
above their own personal interests,” “use reasonable care and exercise in-
dependent professional judgment when conducting investment analysis,
making investment recommendations, taking investment actions, and en-
gaging in other professional activities,” “practice and encourage others to
practice in a professional and ethical manner that will reflect credit on
members and their profession,” “promote the integrity of, and uphold the
rules governing, capital markets,” and “maintain and improve profession-
al competence and strive to maintain and improve the competence of oth-
er investment professionals.”51 The Standards of Professional Conduct
then flow from these general ethical guidelines.

The Standards of Professional Conduct address many specific areas of
the investment profession. However, each professional situation encoun-
tered in the industry cannot be anticipated, and thus, the Standards of
Professional Conduct also set forth fundamental principles which apply
in all situations. In all professional activities, members are expected to
maintain knowledge of and “comply with all applicable laws, rules and
regulations,” including the Code and Standards, to which they are sub-
ject, and members shall “not knowingly participate or assist in and must
dissociate from any violation of such laws, rules or regulations.”52 The
Standards of Professional Conduct not only require CFAI members to be
aware of and comply with all laws, rules, and regulations governing their
own conduct, but also state that it is incumbent on each member to avoid
tacitly or knowingly participating in the violations of others.
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C. Standards of Professional Conduct Duties and 
Responsibilities

In addition to these overarching general principles, the Standards of
Professional Conduct also stipulate that members owe specific duties and
responsibilities to the profession, their employers, their clients and pros-
pects, and the investing public. Integrated into these specific duties and
responsibilities are the general principles and practices, as previously dis-
cussed, which affect all investment professionals.

1. Duty to the Profession
CFAI members owe a duty to the investment profession not to engage

in professional misconduct. A responsibility borne by all members is to
“not engage in any professional conduct involving dishonesty, fraud, de-
ceit, or misrepresentation or commit any act that reflects adversely on
their professional reputation, integrity, or competence.”53 CFAI members
are to avoid all personal behavior that would reflect poorly on the entire
profession, and each member is expected to be aware of the professional
implications and consequences of personal actions taken. Readily ascer-
tainable violations include convictions of a felony or crime punishable by
more than one year in prison, or of a misdemeanor involving moral turpi-
tude. Repeated misdemeanor offenses or engagement in acts that indicate
a disregard for the law are also a breach of this duty to the profession.
More often than not, however, members breach this duty simply by en-
gaging in intentional and calculated dishonest or deceitful behavior.

2. Duty to the Employer
An accepted governing principle of a CFAI member’s duty to his or her

employer is that all members owe a duty of loyalty to their employer. Spe-
cifically, members “must act for the benefit of their employer and not de-
prive their employer of the advantage of their skills and abilities, divulge
confidential information, or otherwise cause harm to their employer.”54 A
CFAI member’s duty of loyalty to his or her employer is also consistent
with the duty of loyalty owed to his or her client.55 “As is generally
known, an investment adviser is a fiduciary,”56 which is implemented
through the actions of its officers and directors. Where, however, an em-
ployer has hired CFAI members, the employer’s duties to its clients are
also exercised for the benefit of its clients through their CFAI member
employees. Accordingly, an employer is entitled to rely on the duties of
its CFAI member employee as required under the Code and Standards.
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a. Disclosure of Conflicts to Employer
Similar to the general fiduciary duties of investment professionals, the

Standards of Professional Conduct impose the requirement that CFAI
members must at all time act in the best interest of their employer by
placing their employer’s interests before their own.57 This duty of loyalty
focuses on the responsibilities owed to the employer if and when conflicts
of interest arise between the CFAI member and his or her employer.
“When reporting conflicts of interest to employers, CFAI members
should give their employer enough information to assess the impact of
the conflict. By complying with employer guidelines, CFAI members al-
low their employers to avoid potentially embarrassing and costly ethical
or regulatory violations.”58

“Reportable situations include conflicts that would interfere with ren-
dering unbiased advice and conflicts that would cause a CFAI member or
candidate not to act in the employer’s best interests.” 59Specific situations
include, “ownership of stocks analyzed or recommended, participation in
outside boards, and financial and other pressures that may influence a de-
cision.”60 Even the mere appearance of a conflict may have substantial
detrimental effects on an employer’s business and reputation. CFAI mem-
bers must protect the interests of their employer by refraining from any
conduct that might cause injury, deprive it of profit, or deprive it of the
advantage of an employee’s skills or abilities. “Any potential conflict that
could prevent clear judgement in or full commitment to the execution of
the CFAI member’s duties to the employer should be reported to the CFAI
member’s employer and promptly resolved.” 61Finally, if it becomes nec-
essary for a CFAI member to report a conflict or a potential conflict. Sim-
ply revealing to an employer that a conflict may exist is not enough; the
disclosure must be meaningful. CFAI members need to provide sufficient
information upon which the employer may determine whether a conflict
or potential conflict of interest exists, and if so, the impact of the conflict.

b. Disclosure of Independent Practice to Employer
CFAI members must refrain from independent competitive activity that

may conflict with the business of their employer. “Members who plan to
engage in independent practice for compensation must provide notifica-
tion to their employer describing the types of services the member will
render to prospective independent clients, the expected duration of the
services, and the compensation for the services. 62 As one might antici-
pate, employers are unlikely to consent to an employee undertaking an in-
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dependent and competitive business practice, and therefore employees
are often in this position where they continue to be employed while they
make preparations to go into a competitive business.

“A departing employee is generally free to make arrangements or prep-
arations to go into a competitive business before terminating the relation-
ship with the employee’s employer provided that such preparations do not
breach the employee’s duty of loyalty.”63 Until their resignations become
effective, CFAI members are still obligated to act in their employer’s best
interests and must not engage in any conduct that would breach this duty.
Similar to the general principles guiding the industry practice of lift-outs,
CFAI members must refrain from the following conduct when leaving
their employer: misappropriation of trade secrets, misuse of confidential
information, solicitation of employers clients prior to cessation of em-
ployment, self-dealing (appropriating for one’s own property business op-
portunity or information belonging to one’s employer, and misappropria-
tion of clients or client lists.64

c. Responsibilities of Supervisors
Supervisory responsibilities are also encompassed within a CFAI

member’s duty to its employer. “Members and Candidates must make
reasonable efforts to detect and prevent violations of applicable laws,
rules, regulations, and the Code and Standards by anyone subject to his or
her supervision or authority.”65 Any investment professional who has em-
ployees subject to their control or influence exercises supervisory respon-
sibility. The CFAI expects its members to have a comprehensive under-
standing of the Code and Standards and be able to apply this understand-
ing in the performance of their supervisory duties. Once a CFAI
member’s supervisor learns that the Code and Standards may have been
violated, a timely investigation must be initiated to determine the extent
of the wrongdoing.66 It is critical that a supervisor be sensitive to poten-
tial conflicts between his or her own self-interests and his or her supervi-
sory activities and must certainly not under any circumstances encourage
a subordinate to engage in behavior that is in violation of the CFAI Stan-
dards of Professional Conduct.

3. Duty to Clients and Prospects

a. Fiduciary Duties
Duties are also owed to clients and prospects. Each CFAI member is to

understand that he or she must adhere to the fiduciary responsibility he or
she assumes with each client. “Members and Candidates must act for the
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benefit of their clients and place their clients’ interests before their em-
ployer’s or their own interests. In relationships with clients, Members and
Candidates must determine applicable fiduciary duty and must comply
with such duty to persons and interests to whom it is owed.”67 A fiduciary
is an individual charged with the duty or obligation of acting for the ben-
efit of another in matters coming within the scope of the relationship be-
tween the parties.68 The duties that investment professionals owe as a re-
sult of their fiduciary relationship often exceed that which is ordinarily
acceptable in another business relationship because the fiduciary is in a
position of trust.69 CFAI members owe undivided loyalty to their clients
and must always place their client’s interests before their own. Important-
ly, “the duty of loyalty, prudence and care owed to the individual client is
especially important because the professional investment manager typi-
cally possess greater knowledge then the client. Particular care must be
taken to ensure that the goals of the investment manager or the firm in
placing business, selling products, or executing security transactions do
not conflict with the best interests and objectives of the client.”70

To fulfill the fiduciary obligations owed to their clients under the Code
and Standards, CFAI members must at all times when providing invest-
ment services to their clients conform their conduct to abide by the fol-
lowing principles among others: (1) disclose all possible conflicts of in-
terest so that clients can evaluate the conflict; (2) preserve the confidenti-
ality of client information; and (3) serve the best interests of the client.71

b. Preservation of Confidentiality
The CFAI Standards of Professional Conduct require CFAI members

to be vigilant in the preservation of confidential information communi-
cated by employers, clients and prospects. Specifically, “Members and
Candidates must keep information about current, former, and prospective
clients confidential unless: (i) [t]he information concerns illegal activities
on the part of the client or prospective client, (ii) [d]isclosure is required
by law, or (iii) [t]he client or prospective client permits disclosure of the
information.”72 This standard is applicable when “(1) the member re-
ceives information on the basis of his or her special ability to conduct a
portion of the client’s [or employer’s] business or personal affairs, and (2)
the member receives information that arises from or is relevant to that
portion of the client’s [or employer’s] business that is the subject of the
special or confidential relationship.”73 The exception, of course, is that if
the confidential information pertains to illegal activities by the client or
employer, the CFAI member may have a legal obligation to report the ac-
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tivities to the appropriate authorities. Inappropriate disclosures of client
information may be avoided if employees limit all conversations regard-
ing information received from a client to authorized fellow coworkers
who are also working for the same client. CFAI members must also be
cautious not to reveal confidential information relating to their employer’s
business as this duty of confidentiality addresses information received in
the context of the employer member relationship.74

4. Duty to the Investing Public
CFAI members are also charged with duties to the investing public.

The CFAI Standards of Professional Conduct state that particular care is
owed when presenting performance figures to members of the investing
public. “A member must give a fair and complete presentation of perfor-
mance information whenever communicating data with respect to the
performance history of individual accounts, composites or groups of ac-
counts, or composites of an analyst or firm’s performance results. Further,
member should not imply that client will obtain or benefit from a rate of
return that was generated in the past.”75 These requirements address any
practice that would lead to the misrepresentation of a CFAI member’s
performance record or the performance record of the CFAI member’s em-
ployer. Fair and complete presentation of performance data is required
whenever communicating the performance history of individual ac-
counts, composites of groups of accounts, or composites of an investment
professional’s or investment adviser’s performance results. To avoid vio-
lating the CFAI Standards of Professional Conduct relating to perfor-
mance presentation, CFAI members must consider the knowledge and so-
phistication of the presentation’s audience, consider the types of disclo-
sures necessary to fully explain the reported results, and maintain
sufficient data and reports used to calculate the performance presented.

III. GIPS

A. JURISDICTION

1. Scope
To achieve the goal of industry-wide uniformity in the presentation of

performance information, the CFAI adopted a revised version of the
GIPS Standards. As a result the AIMR-PPS standards fully converted to
GIPS standards effective January 1, 2006.76 The CFAI Standards of Pro-
fessional Conduct work in conjunction with the GIPS standards, both
seeking to satisfy the investing public’s need for a shared, accepted set of
standards for the calculation and presentation of investment firms’ per-
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formance results. Compliance with GIPS standards is the best method to
meet the obligations of the Standards of Professional Conduct.77

The GIPS standards are created, sponsored and interpreted by CFAI.
The Standards are designed to provide an ethical framework for the cal-
culation and presentation of the investment performance history of an in-
vestment management firm.78 Compliance with the Standards is volun-
tary.79 However, once a firm claims compliance, it must comply at all
times on a firmwide basis.80 On January 1, 2006, the AIMR-PPS, the U.S.
and Canadian version of GIPS, was replaced by a revised version of
GIPS. All performance presentations of investment firms claiming
AIMR-PPS compliance that include performance results for periods after
December 31, 2005, must meet all of the requirements of the revised
GIPS standards.81 Performance presentations that include results only
through December 31, 2005, may still be prepared in compliance with the
1999 version of GIPS.82 Firms that claimed compliance with AIMR-PPS
can consider AIMR-PPS compliance as equivalent to GIPS compliance
for periods prior to December 31, 2005.83 The term “GIPS” as used here-
in is in reference to the revised GIPS standards as of January 1, 2006.84

2. Ethical Standards with Nominal User Protections
The GIPS standards are ethical standards, not legally required, en-

forced, or interpreted. Laws and regulations override the GIPS standards
when in conflict.85 However, if the Standards impose a higher standard
than law and regulation, the Standards control. The Standards are inter-
preted by the Investment Performance Council (“IPC”) of the CFAI,
which consists of 36 members from 14 countries.86

Under this framework, the IPC delegates interpretation of the Stan-
dards to the IPC Interpretations Subcommittee, which “has the responsi-
bility of ensuring the integrity, consistency, and applicability of the GIPS
standards by providing guidance to the public on practical issues and
clarifying areas of confusion.”87 In addition, CFAI employees staff the
“Standards Helpdesk,” which accepts requests for assistance. The prima-
ry purpose of the Standards Helpdesk is to assist firms in compliance
with the Standards by responding to specific questions. In addition, mem-
bers of the IPC, CFAI staff, and others active in CFAI activities as volun-
teers, publicly and privately speak on the Standards and various ap-
proaches to GIPS compliance, including interpretations of various provi-
sions of the Standards.
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3. Limitations on the Standards Interpretations
Laws and regulations are issued pursuant to transparent processes with

numerous protections for the public, including the U.S. Administrative
Procedures Act88 and related laws that require transparency, attempt to
eliminate bias, conflict, and influence, and give additional protections to
those who are affected by proposed and implemented regulations. In con-
trast, no such protections exist for those who comply with the Standards.
CFAI, as a nongovernmental entity, is not required to comply with such
laws and regulations designed to protect individuals and entities from
governmental oversight. As a result of the lack of governmental oversight
in the development and interpretation of the Standards, the CFAI is free
to change the Standards or its interpretations at any time without consul-
tation or notice.

4. Enforcement Jurisdiction
CFAI’s enforcement of the Standards is limited to individuals that are

members of CFAI and are involved in the preparation or presentation of
historical performance by a firm claiming GIPS compliance. CFAI does
not have any authority over a firm that does not claim compliance with
the Standards. Claiming compliance with the Standards is voluntary. It is
only when a firm claims compliance with GIPS the obligation to follow
the requirements set forth in calculating and presenting performance un-
der the Standards is triggered. Firms that claim compliance with GIPS
are expressly required to comply with all “updates, reports, guidance
statements, interpretations or clarifications published by the CFA Institute
and the Investment Performance Council ….”89

According to the Standards, local country regulators are urged to su-
pervise country compliance with GIPS and any other country-specific
standards that may exist. In the United States, the Securities and Ex-
change Commission (the “SEC”) takes an active role in enforcing the
Standards.90 As part of its investment adviser inspection program, the
SEC staff will determine whether a firm’s claim of compliance with the
GIPS is accurate. The SEC staff will examine in detail aspects of a firm’s
compliance with the Standards, including firm definition, discretion defi-
nition, composite creation and maintenance, calculation methodology, re-
cordkeeping, and presentations. The SEC’s jurisdiction with respect to
the Standards is based on whether a firm claims compliance with GIPS
since a false claim of GIPS compliance may violate the antifraud provi-
sions of Section 206(4) of the Advisers Act.91 The SEC cannot impose the
Standards on any firm that does not claim compliance with the Standards.
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B. PORTABILITY ISSUES

1. GIPS Portability Standards
“Portability” of performance refers to the ability of one investment ad-

viser to reference in his or her own investment performance presentation
the historical performance record of either a predecessor investment ad-
viser or that of the predecessor’s investment adviser’s portfolio manager’s
performance achieved while at another firm. Under the GIPS portability
standards, the historical performance record of an investment firm be-
longs to that firm. A firm’s performance record is the product of many
factors beyond personnel, including processes, discipline and strategy.92

If specific GIPS standards requirements are met, a firm claiming GIPS
compliance is required under the Standards to “link” the historical per-
formance record of the prior firm to its ongoing performance record, thus
creating the appearance of a continuous performance history.93 Where
such linking is required under the Standards, multiple firms may claim
the same performance history as their own.94 If the GIPS standards re-
quirements are not met, nonportable performance is per se prohibited
from being linked to the ongoing performance of a firm claiming GIPS
compliance.95 However, a firm may present the performance of the prior
firm as supplemental information so long as the presentation is consistent
with the Standards’ ethical principles, contains appropriate disclosures,
and is otherwise compliant with the IPC Guidance Statement on the Use
of Supplemental Information.96

A portability analysis under the Standards involves an evaluation of a
number of issues, and the presence or lack of a particular fact is not nec-
essarily determinative of whether investment performance is portable.
Rather, “[d]ue to the unique circumstances surrounding the use of prior
performance results, portability of performance must be addressed on a
case-by-case basis.”97 Standard 5.A.4 and the IPC Guidance Statement on
Performance Record Portability (“Portability Guidance Statement”) each
state that when a portfolio manager, group of managers, or an entire firm
joins a new firm, a composite’s past performance must be linked to the
ongoing results of the new firm if all of the following conditions are true
for that composite:

• substantially all the investment decision-makers are employed by
the new firm (i.e., research department, portfolio managers, and
other relevant staff);
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• the staff and investment decision-making process remain intact and
independent within the new firm;

• the new firm has records that document and support the reported
performance; and

• the new firm discloses that the performance results from the old
firm are linked to the performance record of the new firm.98

In addition to the foregoing, the Portability Guidance Statement re-
quires that the entire composite history from the old firm, including all
portfolios included in the composite, must be used by the new firm and
supported by the records necessary to substantiate the performance histo-
ry of that composite.99

In essence, the crux of the determination of whether portability of a
prior firm is required is whether the historical records “still warrant hav-
ing the same label as the old entity.”100 Ultimately, the “applicability and
integrity of the performance record is only as good as the ongoing integ-
rity of the strategy and all the contributing factors.”101

In addition to requiring the transfer of substantially the same invest-
ment decision-making processes and personnel, both the Standards and
the Portability Guidance Statement require that the presentation of linked
performance be supported by records that document and support that per-
formance.102 The Standards explicitly require that each firm claiming
GIPS compliance maintains sufficient records to permit, if needed, the re-
calculation of account-level and composite-level returns.103 A fundamen-
tal principle of the Standards is the need for firms to be capable of sub-
stantiating or recalculating their performance history if questioned by a
potential client, verifier, or regulator. All firms are required under the
Standards to retain supporting documentation, such as confirmations and
statements “that are necessary to form the basis for or demonstrate the
calculation of the performance or rate of return (current and historical
performance results) of any or all managed accounts that the advisor uses
in advertisements.”104 Firms must have supporting documentation for
each year that the firm shows performance results for all portfolios that
are reflected in the performance shown.105 Therefore, in order for a firm
to properly present the previous performance history of prior firm, i.e., in
order for the historical performance to be portable, the new firm must
have the underlying data necessary to recreate the performance of its
composites for those periods, including beginning and ending market val-
ues of all portfolio holdings and intra-period cash flows for the composite
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for each account in the composite. Although the Standards do not identify
specific records that will suffice, records that would be needed to meet
the GIPS standards recordkeeping requirement are typically custodian
statements that include a list of all holdings and inflows and outflows.106

If records are not readily available, the new firm can obtain supporting
records in one of two ways: (i) obtain permission of the prior firm to ob-
tain copies of the supporting records; or (ii) attempt to obtain the support-
ing records from third parties such as clients, custodians, or consult-
ants.107 Should the new firm be unable to acquire or obtain access to the
records supporting the prior firm’s performance, the new firm may not
properly link to the prior firm’s historical performance.

2. SEC Portability Requirements
Although the GIPS standards are considered the industry standard for

the ethical presentation of performance results, every investment adviser
that is registered or required to be registered under the Advisers Act must
also adhere to the advertising rules thereunder and to the various pro-
nouncements on prohibited advertising practices by the SEC and its
staff.108 To the extent that the Standards conflict with law or regulation,
law or regulation will always control.109 However, “[c]ompliance with ap-
plicable law or regulation does not necessarily lead to compliance with
the GIPS standards.”110

Section 206(4) of the Advisers Act prohibits an investment adviser
from engaging in any act, practice, or course of business that the SEC, by
rule, defines as fraudulent, deceptive or manipulative. Rule 206(4)-
1(a)(5) thereunder deems the distribution of any advertisement that con-
tains an untrue statement of a material fact or is otherwise false or mis-
leading as a fraudulent, deceptive or manipulative act.111 In a 1977 no-ac-
tion letter, the SEC staff published general guidelines for when the staff
would deem an advertisement to be misleading within the meaning of
Section 206(4) of the Advisers Act.112 The staff stated that whether a
communication is misleading depends upon the particular facts and cir-
cumstances, including (1) the form and content of a communication, (2)
the implications or inferences arising out of the content of a communica-
tion, and (3) the sophistication of the prospective client.

Subsequently, a number of SEC staff no-action letters considered
whether an investment adviser’s advertisement containing performance
results of accounts managed by a predecessor would be misleading and
therefore deemed fraudulent for purposes of Section 206(4) and Rule
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206(4)-1. These no-action letters take the position that an advertisement
that includes prior performance of accounts managed by portfolio man-
agers at their prior place of employment will not, in and of itself, be mis-
leading under Section 206(4) and Rule 206(4)-1 thereunder so long as:

(1) the person(s) managing accounts at the investment adviser are
also those primarily responsible for achieving the prior perfor-
mance results;113

(2) the accounts managed at the prior investment adviser are so similar
to the accounts currently under management that the performance
would provide relevant information to prospective clients;114

(3) all accounts that were managed in a substantially similar manner
are advertised unless the exclusion of any such account would not
result in materially higher performance;115

(4) the advertisement is consistent with SEC staff interpretations with
respect to the advertisement of performance results;116 and

(5) the advertisement includes all relevant disclosures, including
that the performance results were from accounts managed at an-
other entity.117

Through no-action letters and administrative proceedings, the SEC and
its staff has emphasized that an investment adviser who advertises the
prior performance of another investment adviser may not do so unless it
can comply fully with the recordkeeping requirements of Rule 204-
2(a)(16) (the “Rule”).118 The Rule generally requires that each federally
registered investment adviser maintain:

all accounts, books, internal working papers, and any other records
or documents that are necessary to form the basis for or demonstrate
the calculation of the performance or rate of return of any or all
managed accounts or securities recommendations in any notice, cir-
cular, advertisement, newspaper article, investment letter, bulletin or
other communication that the investment adviser circulates or dis-
tributes, directly or indirectly, to 10 or more persons (other than per-
sons connected with the investment adviser).119

The Rule also provides that an investment adviser is deemed to satis-
fy the requirements of the Rule if, with respect to the performance of its
managed accounts, the adviser retains: (i) all account statements so
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long as they reflect all debits, credits, and other transactions in the cli-
ent’s account for the period of the statement; and (ii) all worksheets that
are necessary to demonstrate the calculation of the performance or rate
of return of the managed accounts.120 In adopting the release to the
Rule, the SEC emphasized that these account statements must be pre-
pared contemporaneously with the period reported and that all account
statements for the period for which performance is calculated be kept,
irrespective of whether a particular account is included in the computa-
tion of an advertised performance figure.121 The SEC staff has acknowl-
edged that neither the Rule nor the releases proposing or adopting the
Rule states that this safe harbor for managed accounts is the exclusive
method of satisfying the requirements of the Rule.122 However, as a
matter of policy, the SEC staff will not provide no-action assurances
under the Rule regarding whether an investment adviser’s particular
records are sufficient to form the basis of or demonstrate the calculation
of the investment performance of an investment adviser’s managed ac-
counts.123 The SEC’s purpose in adopting the Rule was to assist SEC
examiners in their efforts to substantiate performance claims made by
investment advisers in their advertisements.124

Although the Rule may be satisfied through the reliance on internally
generated records, the SEC staff has noted that investment advisers can
facilitate the SEC’s examination of advertised performance by maintain-
ing: (i) records prepared by a third party (e.g., custodial and brokerage
statements) that confirm the accuracy of client account statements and
other performance-related records maintained by the adviser; and (ii) re-
ports prepared by an independent auditor that verify performance.125 In
taking this position, the SEC staff acknowledged the value of third party
records for not only assisting in the verification of performance claims,
but also enabling SEC examiners to confirm client assets and review for
the misappropriation of client funds and securities.126

IV. CONCLUSION
The “lifting out” of one or more CFAI members to a new investment

firm is fraught with numerous conflicting duties, fiduciary obligations,
detailed regulatory requirements, and the CFAI standards, including its
Code of Ethics, Standards of Professional Conduct and Global Invest-
ment Performance Standards. Further complicating such an event is the
general principle that investment performance is earned by a firm, not an
individual. Accordingly, in order for the hiring firm that claims GIPS
compliance to use the investment performance track record earned at the
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firm from which the investment professional was “lifted out,” the hiring
firm must meet all of the performance portability requirements of both
the SEC and CFAI’s GIPS standards, a very high hurdle that many firms
will find difficult to achieve.
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105. Global Investment Performance Standards Handbook § 4-1.A.1, p. 1 (1st ed. 2002).
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107. See Global Investment Performance Standards Handbook § 4-5, p.5 (1st ed. 2002) (“If
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108. See Rule 206(4)-1 under the Advisers Act.
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dards in addition to those local requirements.”).
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erly, deeming such practice to be a violation of Section 206(4) and Rule 206(4)-1(a)(5). See e.g.,
Seaboard Investment Advisers, SEC Release No. IA-1431 (Aug. 3, 1994).

112. Anametrics Investment Management, SEC No-Action Letter (pub. avail. May 5, 1977).
113. Fiduciary Management Associates, Inc., SEC NO-Action Letter (pub. avail. Mar. 5,
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114. Horizon Asset Management, LLC, SEC No-Action Letter (pub. avail. Sept. 13, 1996).
115. Horizon Asset Management, LLC, SEC No-Action Letter (pub. avail. Sept. 13, 1996);

Conway Asset Management Incorporated, SEC No-Action Letter (pub. avail. Jan. 27, 1989)
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eral accounts managed by employee prior to registration); Fiduciary Management Association,
Incorporated, SEC No-Action Letter (pub. avail. Mar. 5, 1984).

116. See, e.g., Clover Capital Management, Inc., SEC No-Action Letter (pub. avail. Oct. 28,
1986) (stating that Rule 206(4)-1(a)(5) prohibits an advertisement that (i) fails to disclose the
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No. IA-1431 (Aug. 3, 1994).

119. Rule 204-2(a)(16) under the Advisers Act. Rule 204-2(e)(3)(i) generally requires such
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the advertisement or communication. The Advisers Act performance recordkeeping requirements
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120. Rule 204-2(a)(16).
121. Recordkeeping by Investment Advisers, SEC Release No. IA-1135, at fn. 3 (Aug. 17,

1988) (Adopting Release).
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cient information to afford a reasonable basis for its conclusions (e.g., by reviewing custodian and
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access to such records; (v) the performance verified by the auditor is consistent with the perfor-
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auditor reports include a clear and specific description of the standard used by the investment
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