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ALTERNATIVE DISPUTE RESOLUTION AND THE HNANCIAL EXPERT

OBJECTIVES

1. Familiarize with typesand techniques of ADR
proceedings

2.  Consider with you how, when and where financial
experts cary should be involved in ADR

a.
b.
C.

d.

e.

as party expert/advocate

as independent expert

as a neutral

asdient advisor regarding usefulness of ADR

as appointed receiver, monitor or overseer Kﬂ.
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FACT

A growing proportion of legal digoutesare being resolved
In ADR proceedings

QUESTION

Isthe growing utilization of ADR effecting the demand and

opportunity for financal experts? Isthe market growing,
static or shrinking?
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. ADRPROCHDINGS AREGROWING IN
NUMBER AND POPULARTY

A. Perceived to be faster

B. Perceived to be cheaper
C. Contract provisions
D

Court-mandated programs
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. ADRPROCHDINGS AREGROWING IN
NUMBER AND POPULARTY (cort.)

E.  Confidentiality
F. Control risk of runaway awards

G. Growing rosters of skilled, trained,
experienced neutrals

H. Parties’ ability to choose neutral
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. ADRPROCHDINGS AREGROWING IN
NUMBER AND POPULARTY (cont.)

. Parties’ ability to tailor rules and procedure to
nature of dispute

J. Relaxed rules of procedure and evidence

K.  Direct involvement of decision-makers

L. Opportunitiesfor creative/ win-win outcomes
M. Avoid adverse public legal precedent
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ALTERNATIVE DISPUTE RESOLUTION AND THE HNANCIAL EXPERT

. TYPESOF ADRPROCHDINGS

A. Early case assessment

1. Purpose: early reality check by
experienced neutral; position dispute
for early settlement

2. Private (DuPont model)

3. Court-mandated-WD Pa. L. R. 16.3
(Adjunct Settlement Judges)

4. Effect
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. TYPES OF ADRPROCHDINGS (cont.)

B.

Mediation

1. Facilitative mediator

2. Evaluative mediator

3.  ERE 408: Offers Satements, Conduct:
Inadmissible

4.  Sources of Mediators
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. TYPES OF ADRPROCHDINGS (cont.)

B. Mediation (cont.)
5. Logistics
opening presentations
rebuttal
questions
separate, private caucus rooms
shuttle diplomacy
wind-up joint meeting

] sign settlement term sheet, or

i.  identify areas of impasse KL
i. ~ mediator suggestions Kirkpatrick & Lockhart
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. TYPES OF ADRPROCHDINGS (cont.)

B. Mediation (cont.)

6. “Confidentiality” of disclosures to mediator
(3 way negotiation)
/. Contract provisions

8. Court-imposed

a. federal district courts

W.D. Pa. L.R. 16.3 (Adjunct Settlement
Judges-Mediators)

b. courts of appeal

USCA 3rd Circuit Local Appellate Rule 33 I(L
(\

(Mandatory mediation of most civil cases)
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. TYPES OF ADRPROCHDINGS (cont.)

B. Mediation (cont.)

9.

10.

11.

11

Creative solutions

If unsuccessful, binding arbitration often
follows.

Should “unsuccessful” mediator serve as
arbitrator?

a. ethical issues

b. Isimpartiality compromised?

c. dynamics of mediation if mediator KL
becomes arbitrator Kirkpatrick & Lockhart
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration
1.  Nonbinding; catalys for negotiations

2. Many thousand commerdal contracts
edfy binding arbitration under rules

and auspices of:
a. AAA (American Arbitration

b. CPR (International Institute for
Conflict Prevention and Resolution; Kﬂ-

EWWW . C p rad r ' 0 rg) Kirkpatrick & Lockhart ®
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)

2. Many thousand commercal contracts pecfy
binding arbitration under rules and auspices

of (cont.):
¢c. JAMS (Judical Arbitration and

_____________________________

d. NASD
. virtually all brokerage agreements
Il. investor v. broker claims .
KL

lil. arbitrator expertise o
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)
3. Conventional arbitration

a. law, rules and procedure

. Federal Arbitration Act (FAA)

ii.  Uniform Arbitration Act (adopted by
most states)

lii. Rules and procedure often specified by
AAA, CPR or JAMS

Iv. number of arbitrators: 1, 3 or?

v. party-appointed arbitrators? Kﬂ.
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)
3. Conventional arbitration (cont.)

a. law, rules and procedure (cont.)

| vi. make up your own rules
vil. arbitrator industry/legal expertise
vill. case administration issues

b. limited or no discovery
c. limited or no motions
d. third-party subpoenas KL
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)
3. Conventional arbitration (cont.)

e. no joinder of unwilling parties
hearing; use of affidavits

g. evidentiary standard “material to the
controversy”

h. parties can limit remedies and damages

KL
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)
3. Conventional arbitration (cont.)

. adjournments
].  non-precedential outcome

K. parties can specify outcome —
determination standards

. possible “trial by ambush”

KL

Kirkpatrick & Lockhart
Nicholson Graham LLp

17
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)
4. Last offer — baseball arbitration é

a.

b.
C.
d

®

18

\Na

each party submits “best offer”
supporting data and argument
possible testimony

arbitrator can only choose one party’s
“best offer”

pressure to be reasonable
settlements common in course of Kﬂ-

Kirkpatrick & Lockhart
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)
5. Modified baseball; high-low arbitration

a. arbitrator may choose either of the
“best offers” or any outcome in
between

b. less pressure on parties to be
reasonable

c. claimant has a floor: defendant has a

ceiling KL
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)

6. Night baseball arbitration

a. parties exchange their valuation of the
dispute

b. valuation figures not revealed to
arbitrator

c. after briefs and evidence, arbitrator
determnesthe value in hig her opinion

d. parties accept the figure submitted R
20 closest to arbitrator’s value Kirkpatrick & Lockhart
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)
7. Limited issues arbitration

a. parties agree that specific factual or
egal issues submitted to arbitrator

b. parties agree in advance on outcome
dependent upon arbitrator’s finding

c. arbitrator expertise (CPA/ law

professor)
B KL
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)

8. MEDLOA (“Mediation and Last Offer
Arbitration”)

a. facilitative mediation precedes baseball
arbitration

b. used successfully in medical malpractice
cases
c. as much or as little evidentiary hearing as
parties and arbitrator desire
d. arbitrator has substantial power to coerce
reasonable mediation positions :
KL
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)

9.  Ecommerce disputes

10. Domain name disputes — ICANN (“Internet
Corporation for Assgned Namesand

l Numbers”)

a. registration agreement requires
mandatory ADR

b. administered by CPR

KL
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)

11. ElectronicCourthouse.com

Click on our Seal to get started

a. online dispute resolution

b. stepped mediation-arbitration
process

c. popularity?
d. unimpressive neutrals

} @
2

Elec:tronic Gourtho s

¥

KL
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)

12. Web technology

a. 2004: disputefree.com (Web-based
mediation - failed)

b. ElectronicCourthouse.com

Michigan cyber court (business disputes
> $25,000) — appealable

d. on-line arbitration
. AAA supplemental procedures for
on-line arbitration
ii.  all submissions by e-mail I(L
ii. no “hearing” e
Kirkpatrick & Lockhart
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. TYPES OF ADRPROCHDINGS (cont.)

C. Arbitration (cont.)
13. Enforcing arbitration awards

a. FAA

. confirm award in particular court
specified in agreement

Il.  if no court specified, apply to United
States District Court in district where

award made
. court will confirm award as
enforceable judgment KL
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TYPES OF ADR PROCEDINGSS (con.)

C. Arbitration (cont.)

14. Vacating arbitration awards

a.

b.
C.

award procured by corruption, fraud or
undue means

evident partiality or corruption in arbitrator(s)

arbitrator’s misconduct in refusing to postpone
hearing, hear evidence or other misbehavior
prejudicing rights of a party

arbitrator exceeded powers

court may direct a rehearing by same I(L
or different arbitrator(s) AV
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Ly
I, TYPES OF ADRPROCHEDINGS (cont.) m

D. Arbitration v. Litigation

Arbitration Litigation
1. Private Public
2.  Confidential Public, perhaps protective
orders
3. Parties must agree One party initiates
4. Parties select and tailor ~ Formal rules and
procedures procedures: F.R.C.P., F.R.E.
5. Paid arbitrator, Generalist judge: federal
possibly with expertise judges appointed for life 4
KL
Kirkpatrick & Lockhart
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. TYPES OF ADRPROCHDINGS (cont.)

D. Arbitration v. Litigation (cont.)

Arbitration

Litigation

6. Arbitrator(s) selected by
parties decide

7.  Limited discovery, or as
parties agree

8. Informal or limited motion
practice

9. Parties select governing
standards; legal
authority persuasive

10. Waiver of jury trail

29

Unsophisticated jury may
decide

Broad, possibly expensive
discovery

Possibly numerous motions
(expense, delay)

Statutes, regulations and
case law govern

Maximum due process KL
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. TYPES OF ADRPROCHDINGS (cont.)

D. Arbitration v. Litigation (cont.)

11.

12.

13.
14.

30

Arbitration

Litigation

Arbitrator may issue court
enforceable subpoena

No joinder of parties
unless agreement

Adversarial

“trial by ambush”

Counsel issue court
enforceable subpoena

Joinder of additional
parties (contribution,
indemnity, etc.)

Adversarial

Exhibit and witness lists,

depositions, pre-trial ’
statement KL
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TYPES OF ADRPROCEDINGS (cort.)

D. Arbitration v. Litigation (cont.)

15.

16.
17.
18.

19.

Arbitration

Litigation

Evidence “material to the
controversy”

Affidavits common
Conduct of hearing

Parties can limit
remedies and damages

Demonstrative evidence
important

Rules of evidence apply
(“relevant”; hearsay
excluded)

Witnesses in court
Formal trial

Full remedies available
(injunction, accounting)

Demonstrative evidence
very important, but
limitations

KL
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. TYPES OF ADRPROCHDINGS (cont.)

D. Arbitration v. Litigation (cont.)

Arbitration Litigation
20.  Adjournments and Trial proceeds to
delays conclusion with few
Interruptions
21. Final, binding; limited Broad rights of appeal
grounds to vacate
22. Costs usually lower Costs usually higher
23. Non-precedential Precedential
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. TYPES OF ADRPROCHDINGS (cont.)

E.  Private Trials (with or without “jury”)
1. Binding or advisory

2. Partieshire retired judge or experienced
trial lawyer to judge

3.  Parties engage vendor to hire surrogate
jurors (relevant expertise?)

4.  “Tnal”
a. Opening Statements
b. witnesses and exhibits :
. KL
C. ClOSIng arguments Kirkpatrick & Lockhart
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. TYPES OF ADRPROCHDINGS (cont.)

E.  Private Trials (cont.)

5. Jury deliberations

a.  parties observe behind one-way mirror
b. “planted” psychologist?

6. “Verdict” — enforceable if trial is binding

7. Useful for highly technical facts (conplex
accounting issues; IP disputes; etc.)

8.  “Blue Ribbon” judge and jury

9.  “Mock trial” to test themes and witnesses; L.
. “reform” arrogant witness Kirkpeid s ockiors

Nicholson Graham LLp
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. TYPES OF ADRPROCHDINGS (cont.)

F.  Executive Trials

1. Panel includes senior executive of each
party, plus experienced neutral

2. Usually non-binding

3. Useful preparation for mediation or
settlement conference

4. Effectiveness

KL

Kirkpatrick & Lockhart
35 Nicholson Graham LLp




ALTERNATIVE DISPUTE RESOLUTION AND THE HNANCIAL EXPERT

. TYPES OF ADRPROCHDINGS (cort.)
F.  Executive Trials (cont.)

5. Panel neutral may serve as mediator
a. help parties assess trial risks
b. predict evidentiary rulings
c. faclilitate creative solutions

6.  Value of decision-maker focus

7. Expense, including opportunity costs

KL

Kirkpatrick & Lockhart
36 Nicholson Graham LLp



ALl

37

NATIVE DISPUTE RESOLUTION AND THEHNANCIAL EXPE

.  TYPES OF ADRPROCHDINGS (cort.)
G. Mini Trnials

1.

S - N

Often court “imposed” to facilitate settlement
negotiations

Judge (not trial judge?) without jury
Limited presentations of evidence
Succinct argument

Exposes strengths and weaknesses

Good practice for witnesses and counsel

Expense KL
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.  TYPES OF ADRPROCHDINGS (cort.)
H. Rocket Dockets

1.  Court-imposed or parties agree

2 Limits on documents and depositions

3 Balance David v. Goliath playing field
4.  Electronic discovery issues
5

“Day In court” quickly

KL
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.  TYPES OF ADRPROCHDINGS (cort.)
. Collaborative Law Commitments

1.  Clients and counsel agree to negotiate or
mediate; suspend litigation

2.  Separate “settlement counsel” engaged
solely to negotiate or mediate, but not
litigate

3. Bonus to successful settlement counsel?

4. Alignment of interests

KL
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TYPES OF ADR PROCHDINGS (cort.)
. Collaborative Law Commitments (cont.)

40

.5,
6.

Information sharing important

Useful where

a. parties’ emotions and ill will are high
(family law cases)

b. counsel’s unduly vigorous advocacy Is
obstacle to settlement

Counsel’s ethical obligations to pursue
client’'s objectives, thus CLCs unnecessary

Expense of second lawyer KL
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lll.  ROLEOF HNANCIAL EXPERT

A. Early Case Assessment
1. Prior to filing

a. accounting issues advice
b. forensic accounting

c. damages estimates

d. expense issues

O
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. ROLEOF HNANCIAL EXPERT (cont.)

A. Rrly Case Asessrent (cont.)
2. After filing

a. few opportunities in court imposed
ECA

b. Party-initiated private ECA

Court appointed independent
expert

KL
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. ROLEOF HNANCIAL EXPERT (cont.)

B. Mediation

1.  Creative solutions can involve expert
oversight or monitoring on behalf of a

party
2. Advisor to party during mediation

3.  Evaluative mediator may engage
Independent expert

4.  Service as an independent trustee, parties
or court appointed receiver or overseer KL
A ®

Kirkpatrick & Lockhart
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. ROLEOF HNANCIAL EXPERT (cont.)

C. Arbitration

1.
2.
3.

44

As consulting or testifying expert
As “party appointed arbitrator”

As independent expert to advise
arbitrators to advise arbitrators

Asimpartial neutral with pecalized
expertise
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ll.  ROLEOF HNANCIAL EXPERT (cort.)
D. Private Trials, Executive Trials, Mini Trials
1. Consulting or testifying expert

2. Assess “jury” understanding of financial
ISsues

3. Serve as “expert” neutral on 3-person
panel

4. Independent expert to advise judge in
binding trial KL
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. ROLE OF FINANCIAL EXPERT (cont.)
E. Serve As A Neutral

1.

46

Economics

a. Lack of leverage

b.  All consuming for short periods of time
c.  Conflicts issues

Training

Exposure in the market

a. AAA

b. CPR

c. JAMS

Creative win-win solutions KL
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V. CONCLUSION
A.  ADR Growing

B. Opportunitiesfor Hnancal Experts
1. Traditional roles

a. Consulting expert
b. Testifying expert

KL
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V. CONCLUSION (cont.)

B. Opportunitiesfor Hnanaal Experts (cont.)

2.

3
4.
5

48

ECA
Independent expert advising neutral
Serve as neutral

Serve as appointed receiver or
monitor
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