
Key considerations in technology transfer 
agreements—checklist
In brief
This checklist will be relevant to the drafting or analysis of any 
technology transfer agreement. It considers the factors that 
should be assessed in order for certain such agreements 
to benefit from Commission Regulation (EU) 316/2014, the 
Technology Transfer Block Exemption Regulation (TTBER).

Checklist
Check that the agreement falls within the TTBER

• Consider the type of agreement: does the agreement concern 
the licensing of technology that permits the production of 
contract products? Technology includes know-how, patents, 
utility models, design rights, topographies of semiconductor 
products, supplementary protection certificates (SPCs) for 
medicinal products or other products for which such SPCs 
may be ob-tained, plant breeder’s certificates or software 
copyrights.

 > The TTBER does not cover licensing of other types of 
intellectual property (IP) such as trademarks and copyright 
unless they do not constitute the primary object of the 
agree-ment and are directly related to the production or 
sale of the contract products.

• Consider the parties: check that the agreement is entered into 
between two parties only.

 > The TTBER will not apply to agreements between more 
than two parties.

 > The TTBER will not apply to technology pools.
 > The TTBER will not apply to licensing of software copyright 

for the purpose of mere re-production and distribution of 
the protected work.

Check the market share thresholds

• Check whether the parties to the agreement are competitors:
 > do the undertakings compete on the relevant technology 

market by licensing competing technologies?
 > do the undertakings compete on the relevant product and 

geographic market on which the products incorporating 
licensed technology are sold?

 > could the undertakings realistically compete on the 
relevant product and geographic market on which the 
products incorporating the licensed technology are sold (ie 
are they potential competitors?)

If so, the parties will be considered as competitors.

• If the parties to the agreement are competitors, check whether 
the combined market share of the parties is below 20% on the 
relevant technology and product market:

 > the TTBER will not apply to an agreement if the combined 
share of the parties is over this threshold

• If the parties to the agreement are not competitors, check 
whether the market shares of each of the parties are below 
30% on the relevant technology and product market:

 > the TTBER will not apply to an agreement if either of the 
parties’ share is over this threshold

Check if the agreement contains any hardcore restrictions

If the parties to the agreement are competitors, check whether 
the agreement includes any provisions that:

• restrict a party’s ability to determine its prices to third 
parties (whether of the products incorporating the licensed 
technology or otherwise). An obligation on the licensee to pay a 
certain minimum royalty does not amount to price-fixing

• limit how much a party may produce and sell (though this is 
subject to exceptions, such as limitations on the output of 
contract products imposed on the licensee in a non-reciprocal 
agreement)

• allocate markets or customers (though this is subject to 
exceptions, such as an obligation on the licensor not to license 
the technology to another licensee in a particular territory). 
Competitors in a reciprocal agreement may not agree not 
to produce in certain territories or not to sell into certain 
territories or to certain customers reserved for the other party

• restrict the licensee’s ability to exploit its own technology, or
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out independent research and de-velopment, unless such a 
provision is required to prevent disclosure of licensed know-
how to a third party

If the parties to the agreement are not competitors, check 
whether the agreement includes any provisions that:

• restrict a party’s ability to determine its prices when selling 
products to third parties. A maximum price or recommended 
price is permissible provided that this does not amount to a 
fixed or minimum price

• restrict the territory into which, or the customer group 
to whom, the licensee may passively sell the products 
incorporating licensed technology (though this is subject to 
exceptions, such as the restriction of passive sales into an 
exclusive territory or to an exclusive customer group reserved 
for the licensor), or

• restrict active or passive sales to end users by a licensee which 
is a member of a selective distribution system and which 
operates at the retail level

The TTBER will not apply to any agreement that contains the 
hardcore restrictions listed above. The entire agreement will fail 
to benefit from the TTBER, and an individual assessment of that 
agreement will be required.

Check if the agreement contains any excluded restrictions

Check whether the agreement includes any of the following 
restrictions:

• any obligation on the licensee to grant an exclusive licence to 
the licensor (or a third party chosen by the licensor) in respect 
of its own improvements to or its own new applications of the 
licensed technology (ie exclusive grant backs)

• any obligation on the licensee to assign back to the licensor or a 
third party chosen by the licensor, such technology

• any obligation not to challenge the validity of IP rights which the 
licensor holds in the internal market (though, in the case of an 
exclusive licence, a licensor may still terminate the agreement 
in the event of such a challenge) (ie a non-challenge clause), or

• in an agreement between non-competitors, any obligation 
that limits the licensee’s ability to exploit its own technology or 
carry out research and development using its own technology

The TTBER will not apply to any provision within an agreement 
that contains the excluded restrictions listed above. However, 
if such a provision is severable from the remainder of the 
agreement, the TTBER can still apply to the remaining parts of 
the agreement.
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