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Overview of India’s Unincorporated Office Entities  
by Neil Bagchi  
 
This third and final part of the International Insight’s three part 
series on doing business in India provides an overview of 
India’s unincorporated office entities.  A U.S. company’s 
decision to create an Indian entity for purposes of conducting 
Indian operations must be based on a careful analysis of such 
company’s business goals and requirements. Under many 
circumstances, particularly during a U.S. company’s initial foray 
into India, such entity’s requirements may be met through a 
contractual relationship with an Indian partner, thereby 
eliminating the need for the formation of an Indian entity. 
Under other circumstances, however, such as those in which a 
U.S. company determines it should maintain a continued but 
limited Indian presence, the formation of an Indian office entity 
may make more sense. 
 
If a U.S. company concludes that the formation of an Indian 
office entity is best suited to achieve its goals, it must select 
the appropriate form of office entity.  Indian law provides for 
three types of office entities: a project office, a liaison office 
and a branch office. The appropriate choice of office will depend 
on the specific needs of the company. 
 
Project office 
 
If a U.S. company enters into a contract with an Indian 
company to perform a specific project in India and does not 
intend to develop a long-term presence in India, the U.S. 
company may establish a project office in India, subject to 
Reserve Bank of India (“RBI”) approval within two months of 
office establishment, provided that certain funding guidelines 
are met. These guidelines permit the formation of a project 
office only if the underlying project is funded: (i) directly by the 
U.S. company; (ii) through a bilateral or multilateral 
international financing agency; or (iii) by an Indian company 
through a term loan granted by an Indian public financial 
institution or bank. Alternatively, a project office may be 
established if the project is approved by the appropriate 
regulating Indian authority.   
 
Generally, there is no accrual of income in India for the U.S. 
company’s project office, since such office is regarded as an 
extension of the U.S. company and not as a permanent 
establishment in India. As a result, the project office should not 
be required to pay income tax in India. The project office is  
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required, however, to submit to the RBI annually an auditor’s certificate indicating the status of the 
project undertaken, certifying that the accounts of the project office were audited and that the 
activities undertaken are in conformity with the permission given by the RBI.  Upon completion of the 
project, surplus funds from the project may be repatriated outside India, net of applicable Indian taxes, 
with RBI approval. 
 
Liaison office 
 
If a U.S. company intends to establish a presence in India for the purpose of exploring Indian market 
opportunities, it may establish an Indian liaison office, subject to prior RBI approval and registration with 
the registrar of companies in the appropriate jurisdiction.  The liaison office may serve only as a 
communication channel between the U.S. company and potential Indian customers for the limited purpose 
of marketing the U.S. company and its products/services.  In light of such limited purpose, the liaison 
office is permitted to: (i) represent the U.S. company/group companies in India; (ii) promote export to or 
import from India; and (iii) promote technical and financial collaboration between the U.S. company and 
Indian partners.  The liaison office may not charge any commission or other remuneration; undertake any 
commercial or trading activity, including negotiations with potential customers; or meet operating 
expenses from other sources outside of remittances from the U.S. company.  Failure to comply with the 
foregoing may result in the U.S. company’s accrual of fines until compliance, and the imposition of 
restrictions on access to legal remedies available in India to such company in the course of enforcing its 
contracts and agreements. 
 
Since the liaison office is not permitted to generate any revenue in India, such office is not required to pay 
income tax in India. The liaison office is required, however, to submit to the RBI annually an auditor’s 
certificate certifying that all expenses were met by way of approved means and that the activities 
undertaken were in conformity with the permission given by the RBI. 
 
Branch office 
 
If a U.S. company intends to engage in manufacturing or professional or consulting activities in India, or 
otherwise create a longer term presence India (as compared with its Indian presence as a project or 
liaison office), it may establish an Indian branch office, subject to prior RBI approval (administered on a 
case-by-case basis) and registration with the registrar of companies in the appropriate jurisdiction.  An 
Indian branch office functions similarly to a wholly-owned Indian subsidiary, and provides such company 
with the most flexibility among the office entities with respect to conducting operations in India. The 
branch office’s activities are, however, limited, which in some cases make it, as an entity choice, less 
desirable than a subsidiary. 
 
A branch office may: (i) export/import certain goods; (ii) render professional or consulting services; (iii) 
conduct research on behalf of the U.S. company; (iv) promote technical and financial collaboration 
between the U.S. company and Indian companies; (v) represent the U.S. company as a buying/selling 
agent; (vi) render information technology or software development services in India; and (vii) provide 
technical support for the U.S. company’s products.  Failure to restrict its branch office’s activities to the 
foregoing may result in a U.S. company’s accrual of fines until compliance, and the imposition of 
restrictions on access to legal remedies available in India to such company in the course of enforcing its 
contracts and agreements. 
 
For tax purposes, the branch office is treated as a permanent establishment of the U.S. company, and 
accordingly, will be taxed at rates applicable to foreign corporations.  Note that, with respect to the U.S. 
company’s tax liability for income generated by its branch office, double payment of income taxes in each 
of the U.S. and India for such income may be avoided through the application of a foreign tax credit 
issued pursuant to the Indo-U.S. Income Tax Treaty (for the avoidance of double taxation and the 
prevention of fiscal evasion with respect to taxes on income).  Post-tax profits and surplus funds on 
winding up of the branch office’s operations may be repatriated with RBI approval. 
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Conclusion 
 
India’s office entity framework provides U.S. companies with a great deal of flexibility with respect to 
conducting business in India without incorporating an Indian entity. The selection of the appropriate form 
of Indian office entity should be driven by a U.S. company’s business goals and requirements within India.  
Potential tax liabilities arising from Indian business activities, as well as restrictions imposed on the Indian office 
entities sometimes make them a less desirable alternative for a U.S. company seeking to establish Indian 
operations; wholly-owned Indian subsidiaries are not subject to many of such operating restrictions.     
 
Neil Bagchi is a corporate associate in the international and business and technology practice groups. Neil’s practice involves 
representing U.S. companies and Indian companies in joint venture and strategic partnership transactions with one another.  Neil is 
licensed to practice in North Carolina.  He is not licensed to practice in India. 
 
 
Situation, Strategies & Solutions:  Dealer Protection Laws 
by John Allison and Tracey LeRoy 
 
Situation 
 
I am the Sales Manager of a U.S. company, and, in the past, our company has exclusively sold and 
marketed its products to customers in the United States.  However, our company now wants to expand its 
business internationally and would like to do so through the establishment of a distribution network.  
However, I have heard that certain foreign countries may have dealer protection laws.  What are these 
laws and what can our company do to minimize their impact? 
 
Strategies/Solution 
 
You are correct that, in establishing an international presence through a distribution network, local dealer 
protection laws must be evaluated.  In general, dealer protection laws require payment of compensation 
to the dealer if the dealer relationship is terminated without “just cause.”  In addition, some jurisdictions 
require specified notice for terminating dealer relationships. 
 
These laws are often surprisingly protective of the local sales representative, agent, distributor or dealer.  
In one country, termination compensation could amount to two years’ gross commissions, unless damage 
to the distributor is proven to be less.  In another country, one year’s prior written notice of termination 
would be required.  This effectively forces the parties to negotiate an alternative termination settlement 
(otherwise, imagine how productive that dealer will be during the last year of the contract, after notice of 
termination is given). 
 
Laws in some countries (particularly in the Middle East) require that a company’s sales agents be 
registered with the government as such.  Companies often find that canceling or changing those 
registrations (i.e., to substitute another sales agent) can be difficult without the cooperation of the original 
sales agent.  Needless to say, a registered sales agent, as a result, may have considerable leverage in 
negotiating termination compensation. 
 
Dealer protection laws often come as a surprise to business people in the United States because United 
States laws are not nearly as protective of sales representatives, agents, distributors and dealers.   
 
History 
 
Dealer protection laws originally were enacted as a result of perceived abuses resulting from the 
international expansion of United States businesses following World War II.  Dealers discovered that, after 
they provided valuable assistance and, more importantly, incurred substantial expense in successfully 
integrating a company into the local culture (including providing the seller with substantial contacts and 
knowledge of the local business practices that enabled the seller to penetrate the local market), the seller 
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would decide to go it alone and terminate the dealer relationship.  As a result, countries enacted laws 
requiring payment of compensation if the dealer relationship was terminated without just cause.  The 
compensation is intended to offset the considerable capital and other costs that the dealer incurs. 
 
Scope 
 
Dealer protection laws may apply to sales representatives, agents, distributors or dealers.  In some 
jurisdictions, they protect only sales representatives or agents, while, elsewhere, protection is afforded 
only to distributors or dealers.  In still other jurisdictions, they protect other combinations (also, many 
countries have no dealer protection laws). 1 
 
Choice of Law 
 
There is no fail-safe method for avoiding dealer protection laws.  United States companies sometimes 
require that the laws of one of States of the United States govern the relationship, so that the company 
can treat the foreign dealer just as it treats its domestic dealers.  However, local courts often refuse to 
follow United States law on grounds that public policy requires that the local dealer protection laws apply.  
In particular, choice of law will not avoid a country’s registration requirements. 
 
Impact Minimization 
 
In order to minimize the risks associated with dealer protection laws (acknowledging that accomplishment 
of the business objectives should remain the top priority), the following should be considered: 
 

• Set specific goals or performance standards for the dealer to achieve.  Dealer 
protection laws do not apply where termination is for just cause, which could include 
failing to achieve reasonable goals or performance standards.  Because “just cause” will 
often be based upon a local determination of “reasonableness,” goals and performance 
standards should not be considered guaranteed escape hatches.  Nevertheless, a 
comprehensive list of non-exclusive “just causes” should be included. 

• Choose either a “distributor” or “dealer” relationship or a “sales representative” 
or “agency” relationship based upon whether the local dealer protection laws are 
more protective of sales representatives and agents or of distributors and 
dealers.  Keep in mind that dealer protection laws vary from country to country. 

• At the outset of the engagement, require that the dealer waive any termination 
compensation or agree that the termination compensation has already been 
factored into the commission or pricing arrangement in the dealer contract.  
Although this waiver or agreement may be unenforceable in a particular jurisdiction, it 
may provide a company with negotiating leverage to avoid a protracted lawsuit.  As an 
alternative, the parties could agree that, in the event of termination without just cause, 
the dealer will receive as liquidated damages a certain percentage of the dealer’s prior 
year’s earnings.  This alternative, if reasonable, could operate in lieu of the statutory 
termination compensation. 

• If practical, limit the number of employees and capital expenditures required for 
the dealer to carry out the dealer’s obligations.  If the dealer already has employees 
and has made capital investments that are sufficient to perform its obligations under the 
dealer contract, then the dealer should acknowledge the same in the contract.  Because 
the amount of termination compensation is often based, in part, on the expenditures 
made by the dealer (as well as on net or gross revenues generated by the dealer), this 
warranty will put reasonable parameters around the amount of termination compensation. 

                                                 
1  For ease of use, the remainder of this article will refer to sales representatives, agents, distributors and dealers collectively as 
“dealers” in connection with dealer protection laws. 



  Page 5 

 

 

 

• Avoid contracts with long terms and with terms that automatically renew 
(evergreen or indefinite contracts).  Termination compensation is often based on the 
length of the engagement of the dealer, the rationale being that the longer the term, the 
more capital and other costs that will be incurred by the dealer.  If practical, the initial 
term should be no longer than one year.  A longer term can be negotiated at a later date, 
if the parties have become comfortable with their relationship. 

Notwithstanding the precautions set forth above, the best method for avoiding or minimizing the risk of 
dealer protection laws is to seek the advice of competent local advisors who can provide guidance on 
whether any of those precautions are effective in a particular jurisdiction, as well as advice on other 
means of minimizing risk. 
 
John Allison is a partner in the business law department. He has represented clients in a variety of complex transactions, including 
mergers, acquisitions, and divestitures. As the operations of John's clients have spread overseas, he has also been involved in 
international joint ventures and other foreign projects. John has experience handling international matters in over 30 foreign 
countries that involved issues relating to the Foreign Corrupt Practices Act, U.S. export control laws, antiboycott laws, bank 
guarantees, international treaties and conventions, incoterms, dealer protection laws, currency exchange controls, and other matters 
impacting cross-border transactions. 
 
Tracey LeRoy is an associate in the business law department.  She focuses her practice on clients active in the international markets 
and routinely advises U.S. companies, and their foreign divisions and subsidiaries, on Foreign Corrupt Practices Act issues and assists 
in designing, implementing and monitoring effective compliance programs for international sales representatives, consultants and 
distributors. 
 
About Us 
 
Founded in 1957, Kennedy Covington is one of the largest law firms in the Carolinas with offices in Charlotte, Raleigh, 
Research Triangle Park, Columbia and Rock Hill.  Our more than 200 attorneys use their diverse experience and 
knowledge to counsel clients in varied industries such as banking and finance, real estate, technology and 
manufacturing. At Kennedy Covington, we give more than a legal opinion; we provide a business perspective.  
 
This newsletter is published as a service to clients and others interested in international issues.  The information 
provided herein is general in nature and should not be relied upon as legal advice as to specific factual situations.  Our 
international practice group welcomes your comments or inquiries about this newsletter or about any specific matters 
you may wish to discuss with us.   
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