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Introduction
The High Court has held that a builder of a serviced apartment complex does not owe a
duty of care in negligence for financial loss arising from defects in common property to an
owner's corporation (Brookfield Case).1
The serviced apartments were built by the builder under a design and construction
contract with a developer. The owner's corporation was a subsequent owner of the land.
This is an important decision for the building and construction industry as it has defined
the circumstances in which a commercial builder will be found liable for defective works
in negligence.
Key points:
 A builder is less likely to owe a duty of care in negligence for defective work to a
subsequent owner if:
o the subsequent owner is a sophisticated commercial party and is not perceived to
be vulnerable
o the contract contains comprehensive provisions about defects liability.
 Builders should be aware that, if a subsequent owner of land is considered vulnerable,
they may still owe that party a duty of care in negligence to avoid financial loss for
defective work.

Background
The case concerned the construction and development of a strata-titled serviced
apartment complex by Brookfield Multiplex Limited (Brookfield).
The development was part of a wider scheme whereby the land developer/owner sold the
strata-lots to individual investors, subject to a lease to Park Hotel Management Pty Ltd
that would operate the serviced apartment complex under the 'Holiday Inn' brand.
After discovering defects in the common property, the owner's corporation (Corporation)
sued Brookfield for negligence.
At first instance, the New South Wales Supreme Court dismissed the Corporation's
claim.2 This was reversed by the Court of Appeal which held that the Corporation was
owed a duty of care by Brookfield as the Corporation was vulnerable and reliant on
Brookfield's expertise, care and honesty in performing its obligations under the design
and construct contract.3
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In a final twist, the High Court unanimously held that Brookfield did not owe the
Corporation a duty of care in negligence. The key factors in coming to this conclusion
were as follows.


The parties involved were sophisticated commercial parties capable of protecting
themselves from the consequences of Brookfield’s lack of reasonable care.4



Purchasers of the strata lots were effectively investors in a hotel venture and neither
they nor the Corporation (as their statutory agent) could be considered vulnerable to
give rise to a duty of care.5



The design and construct contract between Brookfield and the developer contained
detailed provisions for dealing with and limiting defects liability.6



The contracts for the sale of the apartments gave successors in title of the strata
units specific rights against the developer in relation to defects in the common
property for a specified period of time.7

Conclusion
In this case, the statutory warranties in the Home Building Act 1989 (NSW) (Act) did not
apply as the dispute involved serviced apartments. From 1 December 2014, the statutory
warranties in the Act will be watered down, meaning fewer defects will fall within the six
year defect period under the Act and will instead fall within the two year defect period.
Subsequent purchasers outside that two year defect period will be less able to look to the
Act for assistance with defects. As subsequent purchasers are not able to rely on a
contract with a builder, they will look to the law of negligence for a remedy, making the
decision from the Brookfield Case of increased significance in relation to all property.
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