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Acquiring A Company With Government Contracts

A Checklist Of Unique Issues
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PRESENTATION OUTLINE
Introduction/Overview

Due Diligence and Sales Agreement Negotiation

Government Approval Requirements

Checklist of Unique Considerations
Not an exhaustive list
Highlight six key issues

Compliance Risk/Extraordinary Penalties
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Investor Interest in Government Contractors
Internet bubble bursts
Government outsourcing

Post-9/11 increase in Homeland Security spending

Iraq and Afghanistan

“Government Contractors”
Specialty contractors (e.g., IT security, biodefense)

Traditional government contractors
Commercial companies with some public sector customers

INTRODUCTION
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Introduction
Today’s presentation focuses on Federal 
government prime contracts

State government contracts have many of the same 
considerations 

often less complex and lower risk

Federal subcontracts 
Many of the same unique considerations (e.g., 
intellectual property) 
Some issues implicated to much lesser extent (e.g., 
GSA multiple award schedule contract program)
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Due Diligence And Sales Agreement Negotiation

Due diligence is standard process following term sheet 
and letter-of-intent 

Buyer assesses quality and risk areas in Seller’s business 
(i.e., “am I really buying what I think I am?”)

Results can affect valuation or terminate transaction

Checklist of questions and requests for key documents
Customized list for government contractors

Discussions with Seller’s management and employees
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Due Diligence And Sales Agreement Negotiation

Sales agreement with Buyer representations/warranties
E.g., no litigation except as disclosed

Customized government contract representations/ 
warranties

E.g., no pending government contract audits

Further customize Buyer representations/warranties 
based upon due diligence

E.g., specific IP developed exclusively at private expense



4

Page 7

Due Diligence And Sales Agreement Negotiations

Modify other Sales Agreement terms based upon 
results of due diligence

Increase size of purchase price escrow to account 
for possible government contracts liabilities

Increase duration of purchase price escrow to match 
statutory limitations period for potential government 
claims

Make government approval of Seller’s transfer of 
key contracts a closing condition
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Novation Agreement and Associated Issues
Government contracts and contract claims are 
transferable only with government consent. (41 U.S.C. §
15; 31 U.S.C. § 3727)

Concern about persons of influence selling government 
contracts dates to Civil War

Consent to transfer now routinely granted, but must be in 
“government’s best interests”

Novation Agreement is the contract modification 
expressing the government’s consent to the transfer

Attachment A
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Novation Agreement and Associated Issues
3-party agreement between Seller, Buyer and Government

Accompanied by FAR-specified document package
Practice Tip.  Sales agreement should specify post-close 
obligation for Seller to timely provide required documents

Buyer guarantees Seller’s past performance, Seller guarantees 
Buyer’s future performance

Required for asset purchase contract transfers but generally 
not required for stock purchases

GSA requires for mergers
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Novation Agreement and Associated Issues
“Lead Agency” contracting officer (CO) approves all 
transferred government contracts

Lead agency CO is generally largest contract CO
Some opportunity to “forum shop”

Practice Tip:  Include GSA Schedule contract Blanket 
Purchase Agreements (BPAs) and outstanding task and 
delivery orders on list of transferred contracts

No government “pre-approval” of Novation Agreement but 
sometimes advisable to speak with CO during due 
diligence phase
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Novation Agreement and Associated Issues
Time required for government review and approval varies, can 
require 2-6 months

Seller remains the legal party to the contract until novation 
approval

Subcontract necessary to cover approval “gap”
Buyer performs in the Seller’s name
Invoicing and payment issues
Government approval (not for commercial items)
Transition services agreement for government contracts
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Checklist of Unique Issues to Consider when 
Acquiring a Government Contractor
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A. Intellectual Property (IP)

Government gains substantial rights in IP developed with 
government funds

Enhanced rights also to “mixed-funding” IP (public/private)

IP includes Inventions, Technical Data and Software

Potentially unrestricted competitor access to government-
funded IP for future government procurements

Contractor gains exclusive commercial market rights to IP 
but only if it meets notice and marking requirements

But possibly releasable under Freedom of Information Act (FOIA)
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A. Intellectual Property (IP)

Was the Seller’s IP developed exclusively at private expense?
Red Flag: Seller performs government research and 
development (R&D) prime contracts or subcontracts

If not developed exclusively at private expense, examine:
Extent of government’s rights in the IP
Is it subject to release under FOIA
Did contractor perfect its ownership of the IP? If not, is 
defect subject to cure?

Is original IP valuation affected? If so, by how much? 
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B. Cost-Reimbursable Contracts

Cost contracts (vs. fixed-price) often involve 
complex cost and pricing issues

Compliance risk areas:

Defective pricing penalties for inaccurate pre-award 
pricing disclosures

Post-award penalties for time charging errors and 
billing unallowable costs
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B. Cost-Reimbursable Contracts

Post-close performance and integration impacts:

Cost accounting issues may dictate maintaining 
Seller as separate division or subsidiary after close

Enhanced government audit rights for cost contracts 
and subcontracts

Cost contracting rules and government audit rights 
may impede direct collaboration after close

Especially if Buyer is a “commercial item” contractor
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B. Cost-Reimbursable Contracts

Is the Seller performing cost-reimbursement 
contracts?

Red Flags: (i) R&D contracts; (ii) contract files with 
cost or pricing data disclosure and certification

If the Seller is performing cost contracts, examine:
Process for cost and pricing data disclosure and 
certification
Time-charging system and procedures
Post-close cost accounting system options
Barriers to post-close Buyer/Seller collaboration
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C. GSA Schedule Contracts 
GSA’s multiple award schedule program is the premier 
government contract sales program for “commercial 
items” ($35 billion in annual sales)

GSA Schedule contracts have complex pre-award pricing 
disclosure and post-award price reduction monitoring 
requirements

Commercial companies often obtain a GSA contract 
without investing the resources to comply with the 
contract’s complex pricing rules

GSA’s Office of Inspector General and the Department of 
Justice now focused GSA Schedule contract audits 
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C. GSA Schedule Contracts 

Does the Seller hold a GSA Schedule contract?

Red Flag.  Seller listed in GSA Schedules E-Library.  Check for 
d/b/a and previous names. http://www.gsaelibrary.gsa.gov/

If Seller holds a GSA Schedule contract, examine:

Pre-award sales practices disclosures

Procedures for monitoring post-award price reduction events

Procedures for paying administrative fee to GSA

Procedures for selling only approved items to GSA customers

Procedures for complying with product country of origin rules
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C. GSA Schedule Contracts 
Administrative considerations

Need to identify and confirm new tracking customer based upon  
Seller’s new structure

GSA allows only one Schedule per contractor

Significant Potential Exposure
Oracle acquires PeopleSoft in December 2004

PeopleSoft employee files qui tam False Claims Act lawsuit

October 2006, Oracle agrees to pay $98.5 million fine for GSA 
contract pricing errors (not discovered in due diligence)

Attachment B
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D. Small Business Set-Aside Contracts
Federal government procurement preference programs 
for “Small Business”

Small Business size standards are industry-specific, 
based upon -

total employees (manufacturing) or 
average annual revenue (services)

“Small Business” is “affiliated” with its owners

“Affiliate” revenue and employees count when 
determining a company’s size status
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D. Small Business Set-Aside Contracts
Small Business status can be a key ingredient in a 
company’s success

Loss of Small Business status could result in -
Immediate termination of some contracts
Re-competition among Small Businesses instead of 
exercising contract renewal options

Absolute barrier to participation in future competitions for 
Small Business set-aside contracts

Possible competitive disadvantage at subcontract level
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D. Small Business Set-Aside Contracts
Old Rule: contractor required to update size status 
representation only for asset purchase

Practice Tip: structure acquisition as stock purchase if 
“small business” contracts are key to acquisition 

New Rule (effective June 30, 2007): contractor must update 
its size status within 30 days of stock purchase or merger

Practice Tips: (i) reach out to CO for key small business 
contracts before closing; (ii) closing condition of 
government approval of the contract transfer

Attachment C
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D. Small Business Set-Aside Contracts
Does the Seller hold set-aside contracts?

Red Flags.  (i) Contract standard form (SF) with 
“set-aside” box checked; (ii) listed in government 
databases as “Small Business”
Attachment D

If the Seller holds set-aside contracts, examine:
Would Seller qualify in key industries
Value of contracts and contract options that could 
be affected by loss of size status
Impact of Seller’s exclusion from future Small 
Business set-aside procurements  
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E. Organizational Conflicts of Interest (OCI) 

Traditional defense contractors expanding and merging (e.g., 
TRW & Northrop)

OCI rules are designed to prevent unfair structural competitive 
advantages

E.g., evaluating an affiliate for award
E.g., helping to draft specifications that you’ll later bid on

OCI could bar participation in procurements to the extent 
Seller is in the same industry as Buyer

Resulting entity disqualified
Surrender of existing contracts to avoid or mitigate OCI
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E. Organizational Conflicts of Interest (OCI) 

Does the transaction create a potential OCI?
Red Flag:  Buyer and Seller compete in the 
same or substantially similar industries

If there is a potential OCI, examine:
Value of potentially affected programs
Whether existing mitigation plan is sufficient
Cost of additional mitigation steps
Restriction on future business development 
resulting from OCI
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F. Outstanding Proposals 
Seller often has outstanding, open proposals

Unlike commercial sector, proposals can result in new 
contract without further action by Seller (or Buyer)

Buyer may inherit unanticipated, new obligations

Protest risk (confusion with regard to “offeror”)

Practice Tip: Create procedure to amend novation 
agreement if awarded new contracts in Seller’s name 
after close but before novation agreement approval
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F. Outstanding proposals 

Does the Seller have outstanding proposals?
Red Flags: (i) recently dated proposals; (ii) 
notice of award letters.

If so, examine:
Performance requirements, terms and price
If unfavorable, subject to withdrawal?
Whether to exclude/include resulting contract 
in asset purchase
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Transaction Structures
1. Asset Purchase

Buyer purchases some or all of seller’s assets.  
Buyer may or may not assume liabilities.

2. Stock Purchase
Buyer purchases seller’s stock.  Corporation 
continues to exist with assets and liabilities, but 
with new stockholders.

3. Merger
Combination of firms where one survives to hold 
the assets and liabilities of the combined firms and 
the others are dissolved.
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Transaction Structures
Asset Purchase

Pro: avoid assumption of some liabilities. 
Con: (i) subject to novation agreement approval process; (ii) 
cross-guaranty of past and future performance.  Note: unclear 
if novation agreement “guaranty” includes penalties

Stock Purchase
Pro: (i) no government approval; (ii) no Seller guaranty of 
future performance 
Con: retain all government contract liabilities, including 
penalties.  Note: limitations period 6 years or more

Merger
Same as stock purchase except novation agreement may 
be required 
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Compliance Risk/Extraordinary Penalties

Substantial government audit rights
Especially for cost-reimbursement and GSA 
Schedule contracts

Extended statutory limitations periods

Potential for negative press coverage
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Compliance Risk/Extraordinary Penalties

Termination for Default
Excess re-procurement costs

Negative past performance ratings

Suspension and debarment for up to 3 
years
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Compliance Risk/Extraordinary Penalties

Civil False Claims Act
“Reckless disregard” standard, no intent required
Treble damages, $11k per invoice
Oracle pays $98.5 million fine on $200 million in 
contract sales

Criminal penalties for intentional violations
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Questions?

Please contact us anytime:

Matt Koehl Derek Crick
(208) 338-6060 (206) 370-6592

matt.koehl@klgates.com derek.crick@klgates.com



 
 

  

Attachment A:   

Federal Acquisition Regulation (FAR) 
Subpart 42.12 













 
 

  

Attachment B:   

Department of Justice Press Release for 
PeopleSoft Settlement 



 

 



 
 

  

Attachment C:   

K&L Gates E-Alert re: SBA Rule Requiring 
Updated Size Status Certifications 



 
 

  

SBA to Require Updated Contractor Size Status 
Certifications 

K&L GATES GOVERNMENT CONTRACTS ALERT 

by Derek D. Crick, Kelley P. Doran, G. Matthew Koehl 

November 29, 2006  

The Small Business Administration recently published a rule that will require contractors to provide updated 
small business size status certifications on "long term" contracts and upon merger or acquisition.1 The rule is 
intended to address criticism from small business advocates and government auditors that large businesses 
regularly benefit from government procurement programs designed to assist small businesses. Government 
agencies have become increasingly reliant upon multiple-award, indefinite delivery /indefinite quantity (ID/IQ) 
contracts, which run for 10 or even 20 years with options. Since size status is determined at the time of initial 
award, many such contracts have retained their "small" designation even though the contractor outgrew the 
applicable size standard or was acquired by a large contractor after initial award.2 

The rule will require companies to provide updated size status certifications on "long term contracts," defined 
as any contract exceeding 5 years. The updated size status certifications must be provided prior to year 6 of 
contract performance and every time an option is exercised thereafter. Since 2003, GSA has required multiple 
award schedule (MAS) contractors to supply an analogous updated size status certification in conjunction with 
the exercise of MAS contract options. In addition, the rule authorizes contracting agencies to require updated 
size status certifications in connection with individual orders placed against long-term contracts, even if the 
long-term contract is properly classified as small. 

The rule will also require contractors to provide updated size status certifications within 30 days of merger or 
acquisition by another company. Currently, an updated size status certification is generally required only for 
asset purchase transactions requiring government novation agreement approval. Contractors have deliberately 
structured some acquisitions as stock purchases (vs. an asset purchases) to reduce the risk of losing small 
business status for key contracts. The new rule removes this distinction between asset purchases and stock 
purchases. 

It is important to understand that a contract’s reclassification as "large" would not require contract termination 
(although the agency might be prohibited from exercising additional option periods of contracts originally 
awarded on a set-aside basis). Rather, the contracting agency will no longer be able to claim credit towards to 
its small business contracting goals for dollars placed against a contract reclassified as "large." Therefore, it 
seems likely that in some instances the agency will be less inclined to place additional orders or to exercise 
additional contract options where small business credit is no longer available. 

The rule is applicable to all small business programs, including the 8(a) business development program. It is 
effective June 30, 2007. 

                         
1 The rule is found at the following link:  http://www.klgates.com/files/upload/Small_Business_Rule.pdf. 
2 See, e.g., "Contract Management: Reporting of Small Business Contract Awards Does Not Reflect Current Business Size" (Report GAO-03-
704T, May 7, 2003) found here:  http://www.klgates.com/files/upload/contract_management.pdf. 



 
 

  

Attachment D:   

Tools for Identifying Small Business 
Contracts and Contractors 



 

 



 

 

 



 
 
 
 

 
 



SOLICITATION/CONTRACT/ORDER FOR COMMERCIAL ITEMS
OFFEROR TO COMPLETE BLOCKS 12, 17, 23, 24, & 30

1. REQUISITION NUMBER PAGE 1 OF

2. CONTRACT NO. 3. AWARD/EFFECTIVE 
    DATE

4. ORDER NUMBER 5. SOLICITATION NUMBER 6. SOLICITATION ISSUE
    DATE

7. FOR SOLICITATION
INFORMATION CALL:

a. NAME b. TELEPHONE NUMBER (No collect 
    calls)

8. OFFER DUE DATE/
    LOCAL TIME

9. ISSUED BY

13b. RATING

14. METHOD OF SOLICITATION

CODE

15. DELIVER TO 16. ADMINISTERED BY CODE

18a. PAYMENT WILL BE MADE BY CODE
17a. CONTRACTOR/
        OFFEROR

CODE

FACILITY
CODE

CODE

TELEPHONE NO.

17b. CHECK IF REMITTANCE IS DIFFERENT AND PUT SUCH ADDRESS IN 
OFFER

18b. SUBMIT INVOICES TO ADDRESS SHOWN IN BLOCK 18a UNLESS BLOCK
BELOW IS CHECKED

RFQ IFB RFP

SEE ADDENDUM

19.
ITEM NO.

20.
SCHEDULE OF SUPPLIES/SERVICES

21.
QUANTITY

22.
UNIT

23.
UNIT PRICE

24.
AMOUNT

(Use Reverse and/or Attach Additional Sheets as Necessary)
25. ACCOUNTING AND APPROPRIATION DATA 26. TOTAL AWARD AMOUNT (For Govt. Use Only)

28. CONTRACTOR IS REQUIRED TO SIGN THIS DOCUMENT AND RETURN

DELIVER ALL ITEMS SET FORTH OR OTHERWISE IDENTIFIED ABOVE AND ON ANY
ADDITIONAL SHEETS SUBJECT TO THE TERMS AND CONDITIONS SPECIFIED

29. AWARD OF CONTRACT:  REF.

DATED .  YOUR OFFER ON SOLICITATION 
(BLOCK 5), INCLUDING ANY ADDITIONS OR CHANGES WHICH ARE 
SET FORTH HEREIN, IS ACCEPTED AS TO ITEMS:

30a. SIGNATURE OF OFFEROR/CONTRACTOR

30b. NAME AND TITLE OF SIGNER (Type or print) 30c. DATE SIGNED

31a. UNITED STATES OF AMERICA (SIGNATURE OF CONTRACTING OFFICER)

31b. NAME OF CONTRACTING OFFICER (Type or print) 31c. DATE SIGNED

AUTHORIZED FOR LOCAL REPRODUCTION
PREVIOUS EDITION IS NOT USABLE

STANDARD FORM 1449 (REV. 3/2005)
Prescribed by GSA - FAR (48 CFR) 53.212

10. THIS ACQUISITON IS

UNRESTRICTED OR

NAICS:
SIZE STANDARD:

COPIES TO ISSUING OFFICE.  CONTRACTOR AGREES TO FURNISH AND 
OFFER

13a. THIS CONTRACT IS A
RATED ORDER UNDER
DPAS (15 CFR 700)

SET ASIDE: % FOR:

SMALL BUSINESS

HUBZONE SMALL
BUSINESS
SERVICE-DISABLED VETERAN-
OWNED SMALL BUSINESS

EMERGING SMALL
BUSINESS

8(A)

11. DELIVERY FOR FOB DESTINA-
TION UNLESS BLOCK IS 
MARKED

SEE SCHEDULE

12. DISCOUNT TERMS

ARE ARE NOT ATTACHED

ARE ARE NOT ATTACHED

27a. SOLICITATION INCORPORATES BY REFERENCE FAR 52.212-1, 52.212-4.  FAR 52.212-3 AND 52.212-5 ARE ATTACHED.  ADDENDA 

27b. CONTRACT/PURCHASE ORDER INCORPORATES BY REFERENCE FAR 52.212-4.  FAR 52.212-5 IS ATTACHED.  ADDENDA



STANDARD FORM 1449 (REV. 3/2005) BACK

19.
ITEM NO.

20.
SCHEDULE OF SUPPLIES/SERVICES

21.
QUANTITY

22.
UNIT

23.
UNIT PRICE

24.
AMOUNT

32a. QUANTITY IN COLUMN 21 HAS BEEN

RECEIVED INSPECTED ACCEPTED, AND CONFORMS TO THE CONTRACT, EXCEPT AS NOTED:

41a. I CERTIFY THIS ACCOUNT IS CORRECT AND PROPER FOR PAYMENT

32b. SIGNATURE OF AUTHORIZED GOVERNMENT
REPRESENTATIVE

32c. DATE

41b. SIGNATURE AND TITLE OF CERTIFYING OFFICER 41c. DATE

42a. RECEIVED BY (Print)

42b. RECEIVED AT (Location)

42c. DATE REC'D (YY/MM/DD) 42d. TOTAL CONTAINERS

40. PAID BY

32d. PRINTED NAME AND TITLE OF AUTHORIZED GOVERNMENT 
REPRESENTATIVE

32e. MAILING ADDRESS OF AUTHORIZED GOVERNMENT REPRESENTATIVE 32f. TELPHONE NUMBER OF AUTHORZED GOVERNMENT REPRESENTATIVE

32g. E-MAIL OF AUTHORIZED GOVERNMENT REPRESENTATIVE

33. SHIP NUMBER 34. VOUCHER NUMBER 35. AMOUNT VERIFIED 
CORRECT FOR

PARTIAL FINAL

37. CHECK NUMBER

38. S/R ACCOUNT NO. 39. S/R VOUCHER NUMBER

36. PAYMENT

COMPLETE PARTIAL FINAL




