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ENERGY AND UTILITIES E-NEWS ALERT — AUGUST 8, 2005 

Energy Policy Act of 2005 
On August 8, 2005, President Bush signed into law the Energy Policy Act of 20051 (the “Act”).  The Act 
is the most comprehensive energy legislation enacted in the United States in over a decade and 
contains provisions that affect all sectors of the U.S. energy industry.  We have summarized below 
several provisions of the Act that may be of particular interest to our clients engaged in the electric 
power and liquefied natural gas industries.2  For more information on the matters set forth herein, 
please contact Dave Domansky, Liz Thomas or Eric Freedman at (206) 623-7580. 

EXECUTIVE SUMMARY 

• Repeal of PUHCA:  The Act repeals the Public Utility Holding Company Act of 1935 
(“PUHCA”).3  As a result, the broad regulatory powers provided to the Securities and 
Exchange Commission (the “SEC”) over the finances and operations of “registered holding 
companies” have been abolished.  In addition, the Act has eliminated the restrictions imposed 
by PUHCA upon (a) the acquisition of the voting securities of public utilities, (b) the geographic 
operating territory of public utilities and (c) lines of business of holding companies and public 
utilities.  In place of those restrictions, the Act creates limited oversight of holding companies 
by the Federal Energy Regulatory Commission (“FERC”). 

 

• Amendments to PURPA: The Act amends certain portions of the Public Utility Regulatory 
Policies Act of 1978 (“PURPA”),4 including PURPA’s “mandatory purchase obligation” requiring 
that electric utilities purchase the energy and capacity of “qualifying facilities” at the purchasing 
utility’s avoided cost.  The Act provides that no electric utility shall be required to enter into a 
new contract or obligation to purchase electric energy from a PURPA qualifying facility if FERC 
finds that the qualifying facility has nondiscriminatory access to independent and competitive 
markets. 

 

• Hydroelectric Provisions:  The Act amends certain provisions of the Federal Power Act5 (the 
“FPA”) to provide parties to hydroelectric licensing proceedings an opportunity to propose 
alternative license conditions, in lieu of conditions proposed by certain resource agencies 
possessing mandatory conditioning authority under the FPA.  Such agencies must now 
consider the applicant’s proposed alternative conditions, with a trial-type hearing for resolution 
of disputed factual issues, and must document the reasons for any rejection of the alternative.  
The Act also provides financial incentives for new or expanded hydroelectric generating 
capacity. 

                                                 
1 H.R. 6, as approved by the U.S. Congress. 
2 Please note that this document is a limited summary of certain provisions of the Act and is not intended to be a full 
summary of the Act or of the particular provisions outlined herein.  This document has been prepared by Preston Gates 
for informational purposes only and this document and the matters discussed herein is not a legal opinion, does not 
provide legal advice for any purpose and neither creates nor constitutes evidence of an attorney-client relationship. 
3 15 U.S.C. § 79 et seq. 
4 P.L. 95-617 (1978).  For purposes of this document, “PURPA” refers to Sections 201 and 210 thereof, as codified at 
16 U.S.C. § 796(17) – (22) and § 824a-3 (2005). 
5 16 U.S.C. § 797a et seq. 
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• Siting of Interstate Transmission Facilities:  The Act authorizes the Secretary of Energy, 
based on certain findings, to designate as a “national electric transmission corridor” any 
geographic area experiencing electric energy transmission capacity constraints or congestion 
that adversely affects consumers.  The Act gives FERC authority to issue one or more permits 
for the construction or modification of electric transmission facilities that are located in a 
national electric transmission corridor if FERC makes certain findings described in the Act. 

 
• Siting of Liquefied Natural Gas Facilities:  The Act amends the Natural Gas Act6 to grant 

FERC the exclusive authority to approve or deny an application for the siting, construction, 
expansion or operation of an onshore liquefied natural gas (“LNG”) terminal or any LNG 
terminal located in state waters.  These provisions are designed to preempt claims that a state 
has jurisdiction to approve or deny development of LNG terminals proposed to be located 
within the boundaries of such state. 

 
• Protection of Transmission Contracts in the Pacific Northwest:   The Act amends the FPA 

to protect the existing firm transmission rights of certain electric utilities or persons located in 
the Pacific Northwest.   

 
 

SUMMARY 

I. REPEAL OF PUHCA 

The Act repeals PUHCA and replaces PUHCA with the Public Utility Holding Company Act of 2005 
(“New PUHCA”).   The repeal of PUHCA has the following primary consequences: 
 

• The concept of “registered holding companies” has been abolished.  As a result, the broad 
powers of the SEC to regulate the finances and operations of registered holding companies – 
and the complex web of exemptions that have enabled certain companies to avoid such 
regulation – have been eliminated. 

 
• The restrictions placed upon the acquisition of the voting securities of “electric utility 

companies” and “gas utility companies” (as each term is defined in PUHCA) have been 
eliminated.  Under PUHCA, a person could not acquire more than 5% of a “public-utility 
company” (as defined in PUHCA) if such person already owned 5% or more of another public-
utility company, or through such purchase would acquire more than 5% of two or more public-
utility companies. 

 
In place of such restrictions, the Act amends Section 203(a) of the FPA7 (which requires FERC 
review and approval of the sale of FERC-jurisdictional assets) to require prior FERC approval if 
a holding company which includes in its holding company system a “transmitting utility” (as 
defined in the Act) or an “electric utility company” (as defined in the Act) seeks to purchase or 
acquire a security with a value over $10,000,000, or seeks directly or indirectly to merge with a 

                                                 
6 15 U.S.C. § 717 et seq. 
7 16 U.S.C. 824b(a). 
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transmitting utility, an electric utility company or a holding company which has in its holding 
company system a transmitting utility or electric utility company with a value greater than 
$10,000,000. 

 
• Holding companies and their public utility subsidiaries will no longer be limited to owning and 

operating a “single integrated utility system.” 
 
• FERC, rather than the SEC, will have jurisdiction and authority to enforce New PUHCA. 

 
New PUHCA is a radically scaled-back version of PUHCA.  The principal provisions of New PUHCA 
provide that: 
 

• Each “holding company” and its “subsidiaries” are required to maintain and make available to 
FERC such books, accounts and other records as FERC determines are relevant to the costs 
incurred by a “public utility” or “natural gas company” that is within the “holding company 
system” of such holding company and necessary or appropriate for the protection of utility 
customers with respect to jurisdictional rates.  State utility commissions will have access to 
such records to the extent that any such commission has jurisdiction to regulate a public-utility 
company within such holding company system.  (The terms “holding company,” “holding 
company system,” “public-utility company,” “public utility,” “natural gas company” and 
“subsidiaries” have the meanings assigned to such terms in the Act.)  

 
• With a couple of limited exceptions, all holding companies are subject to New PUHCA’s 

financial records requirements.  Although such requirements are much less onerous than the 
financial requirements that have been imposed by PUHCA on registered holding companies, 
many more companies will be subject to the financial records requirements of New PUHCA 
than have been subject to the financial requirements of PUHCA, as a result of the more limited 
exceptions provided by New PUHCA. 
 

o In general, a “holding company” is any company that directly or indirectly 
owns, controls or holds with power to vote 10% or more of the outstanding 
voting securities of a public-utility company or of a holding company of any 
public-utility company.8 

 
o The Act directs FERC to issue rules to exempt from New PUHCA’s financial 

record requirements any person that is a holding company solely with respect 
to one or more qualifying facilities, exempt wholesale generators or foreign 
utility companies. 

 
o FERC also has authority to exempt a person or transaction from New 

PUHCA’s financial records requirements if such records are not relevant to 
the jurisdictional rates of the applicable public utility or natural gas company. 

 
• New PUHCA will take effect six months following the date of enactment of the Act. 

                                                 
8 The “holding company” definition has a narrower scope than the definition of “holding company” set forth in Section 
2(a)(7) of PUHCA, which permitted the SEC to declare a company to be a holding company if regulation was 
necessary “in the public interest or for the protection of investors or consumers….” 
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II. AMENDMENT OF PURPA 

The PURPA amendments affect “electric utilities” and “qualifying facilities” (as each term is defined in 
PURPA) in the following manner: 
 

• The Act terminates the “mandatory purchase obligation” imposed by PURPA.  Under the 
mandatory purchase obligation, an electric utility is required to purchase at the purchasing 
utility’s avoided cost the energy and capacity made available to such utility by a qualifying 
facility. 

 
• Although the Act does not adversely affect existing qualifying facilities, the Act provides that no 

electric utility shall be required to enter into a new contract or obligation to purchase electric 
energy from a qualifying facility if FERC finds that the qualifying facility has nondiscriminatory 
access to: 
 

o “(A)(i) independently administered, auction-based day ahead and real time 
wholesale markets for the sale of electric energy; and (ii) wholesale markets 
for long-term sales of capacity and electric energy; or 

 
o (B)(i) transmission and interconnection services that are provided by a 

Commission-approved regional transmission entity and administered 
pursuant to an open access transmission tariff that affords nondiscriminatory 
treatment to all customers; and (ii) competitive wholesale markets that 
provide a meaningful opportunity to sell capacity, including long-term and 
short-term sales, and electric energy, including long-term, short-term and 
real-time sales, to buyers other than the utility to which the qualifying facility is 
interconnected.  In determining whether a meaningful opportunity to sell 
exists, the Commission shall consider, among other factors, evidence of 
transactions within the relevant market; or 

 
o (C) wholesale markets for the sale of capacity and electric energy that are, at 

a minimum, of comparable competitive quality as markets described in 
subparagraphs (A) and (B).” 

 
• Any electric utility may file an application with FERC for relief from PURPA’s mandatory 

purchase obligation on a service territory-wide basis. 
 
• The Act deletes the ownership limitations applicable to qualifying facilities, meaning that 

electric utility companies and holding companies may now own up to 100% of the equity 
interests in one or more qualifying facilities. 

 
• The Act also amends the “mandatory sale obligation” which currently requires that electric 

utilities sell power to qualifying facilities on a nondiscriminatory basis.  Under the Act, no 
electric utility shall be required to enter into a new contract or obligation to sell electric energy 
to a qualifying facility if FERC finds that (i) competing retail electric suppliers are willing and 
able to sell and deliver electric energy to the qualifying facility and (ii) the electric utility is not 
required by state law to sell electric energy in its service territory. 
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III. HYDROELECTRIC PROVISIONS  

• The Act amends the two provisions of the FPA – Sections 4(e) and 189 – that confer 
mandatory hydroelectric license conditioning authority on the U.S. Departments of Interior, 
Commerce and Agriculture. 
 

o The Act amends both provisions to give hydroelectric license applicants and 
other parties a right to a written determination, from any agency possessing 
mandatory conditioning authority, with respect to the conditions imposed by 
the agency.  This determination is to be made on the record, after a trial-type 
hearing on disputed factual issues. 

 
o The Act requires the conditioning agency to accept any condition proposed 

by the license applicant if the agency determines that such alternative 
condition provides for adequate protection of reserved lands (in the case of 
conditions under Section 4(e)) or is no less protective than the agency’s 
proposed fishway (in the case of conditions under Section 18), and if the 
alternative is less costly or results in improved operations. 

 
o Collectively, the Departments of Interior, Commerce and Agriculture are 

required to promulgate such regulations within 90 days of enactment of the 
Act. 

 
• The Act provides a 10-year, 0.9 cents/kWh production tax credit for new energy at existing 

generating facilities and at dams not previously used for generation. 
 
• The Act also authorizes, subject to appropriation, incentive payments for certain new 

hydropower developments and for certain efficiency enhancements. 
 

IV. SITING OF INTERSTATE TRANSMISSION FACILITIES 

• The Act amends the FPA to require that the Secretary of Energy conduct a study of electric 
transmission congestion within one year of enactment of the Act and every three years 
thereafter.  Following each such study, the Secretary is required to issue a report and may 
designate as a “national electric transmission corridor” any geographic area experiencing 
electric energy transmission capacity constraints or congestion that adversely affects 
consumers. 

 
• The Act authorizes FERC to issue one or more permits for the construction or modification of 

electric transmission facilities in a national electric transmission corridor if FERC makes certain 
findings set forth in the Act.  In addition, if a permit is granted by FERC for the construction of 
electric transmission facilities, but the permit holder cannot acquire or agree to compensation 
for necessary rights-of-way for such facilities, the permit holder may initiate eminent domain 
proceedings in federal or state court to acquire the right-of-way. 

 

                                                 
9 16 U.S.C. §§ 797(e) and 811. 
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• The Department of Energy is designated as the lead agency for purposes of coordination of all 
applicable federal authorizations and related environmental reviews of transmission facilities in 
national electric transmission corridors.  In the event that any agency denies a federal 
authorization or fails within the time period specified in the Act to decide whether to issue such 
authorization, the applicant or any state in which the facilities would be located may file an 
appeal to the President of the United States.  Within 90 days of filing the appeal, the President 
may issue the authorization with any appropriate conditions or deny the application. 

 
• The Act also authorizes any three or more contiguous states to enter into an interstate 

compact, subject to approval by Congress, establishing regional siting agencies.  FERC does 
not have authority to issue a permit for the construction or modification of transmission facilities 
within a state that is a party to an interstate compact, except in certain limited circumstances if 
the parties to the compact are in disagreement. 

 
• The interstate transmission facility siting provisions of the Act do not apply to the Electric 

Reliability Council of Texas. 
 

V. SITING OF LNG FACILITIES 

• The Act amends the Natural Gas Act to grant FERC the exclusive authority to approve or deny 
an application for the siting, construction, expansion or operation of an onshore LNG terminal 
or any LNG terminal located in state waters. 

 
• Although the Act gives FERC exclusive authority over such matters, the Act does preserve 

certain existing rights of, and provides certain rights to, the states.  Except as specifically 
provided in the Act, the Act does not affect the rights of the states under the Coastal Zone 
Management Act, the Clean Air Act or the Federal Water Pollution Control Act. 

 
• The Governor of any state in which an LNG terminal is proposed to be located is required to 

designate a lead state agency to consult with FERC regarding state and local safety 
considerations.  The state agency may, at any time within 30 days after the filing of the LNG 
siting application with FERC, furnish an advisory report on state and local safety 
considerations with respect to an application. 

 

VI. PROTECTION OF TRANSMISSION CONTRACTS IN THE PACIFIC NORTHWEST 

The Act adds to the FPA a new provision that protects the existing firm transmission rights of certain 
electric utilities or persons located in the Pacific Northwest.10  The new provision precludes FERC from 
requiring that an “electric utility or person” convert to tradable or financial rights (i) firm transmission 
rights held pursuant to contract or by reason of ownership of transmission facilities or (ii) firm 

                                                 
10 For purposes of the Act, “Pacific Northwest” has the meaning assigned in the Pacific Northwest Electric Power 
Planning and Conservation Act: “(A) The area consisting of the States of Oregon, Washington, and Idaho, the portion 
of the State of Montana west of the Continental Divide, and such portions of the States of Nevada, Utah, and Wyoming 
as are within the Columbia River drainage basin; and (B) any contiguous areas, not in excess of seventy-five air miles 
from the area referred to in subparagraph (A), which are a part of the service area of a rural electric cooperative 
customer served by the Administrator on December 5, 1980, which has a distribution system from which it serves both 
within and without such region.”  16 U.S.C. § 839a(14). 
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transmission rights obtained by exercise of contract or tariff rights associated with such firm 
transmission rights.  An “electric utility or person” is an electric utility or person that (a) as of the date of 
enactment of the Act holds firm transmission rights pursuant to contract or by reason of ownership of 
transmission facilities and (b) is located (1) in the Pacific Northwest or (2) in any other portion of the 
U.S. located within the geographic area proposed for the Grid West regional transmission organization. 
 

 


