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 What the CFTC Rule Revisions Mean 

for Registered Investment Companies 

and Their Investment Advisers—An Update 

  By Cary J. Meer, Lawrence B. Patent, and Leeron Avnery      

 I
n its May 2012 issue,  The Investment Lawyer  published an article regarding revisions to 

the Commodity Futures Trading Commission (CFTC) Regulation 4.5 and the impact of 

these revisions on registered investment companies (RICs) and their investment advis-

ers 1    (the Original Article). This article provides a summary of recent developments with 

respect to  regulation by the CFTC and the National Futures Association (NFA) of investment advis-

ers to RICs that must register as commodity pool operators (CPOs) as a result of the revisions to 

Regulation 4.5, and should be read in conjunction with the Original Article. 2    

 Until recently, advisers to RICs expected 
to be regulated principally by the Securities 
and Exchange Commission (the SEC), even if  
they traded commodity interests, due to their 
ability to rely on the exclusion from the defi-
nition of  CPO contained in Regulation 4.5 3    
under the Commodity Exchange Act 4    

(the CEA). Last year, however, the CFTC 
amended its regulations to narrow this exclu-
sion by reinstituting limits on the trading of 
commodity interests and imposing market-
ing restrictions. 5      Those advisers to RICs 
that could not meet the new standards were 
required to register as CPOs as of  December 
31, 2012. 6    Notably, however, advisers to RICs 
are not required to comply with the CFTC’s 
recordkeeping, reporting, and disclosure 
requirements until the CFTC harmonizes 
its rules with those of  the SEC. 7    The final 
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harmonization release is expected to be issued 
by the CFTC shortly. 

  I. Developments  

 A. Lawsuit Challenging Amendments 
to CFTC Regulation 4.5 

 In April 2012, the Investment Company 
Institute (the ICI) and the US Chamber of 
Commerce (the Chamber) filed a lawsuit chal-
lenging the CFTC Regulation 4.5 amendments, 
arguing that the revised regulation imposes 
unnecessary, overlapping, and burdensome 
regulations on RICs, their advisers and ulti-
mately, RIC shareholders. 8    On December 12, 
2012, the United States District Court for 
the District of Columbia upheld the CFTC’s 
amendments, agreeing with the CFTC’s argu-
ment that the amendments were consistent 
with the Dodd-Frank Wall Street Reform and 
Consumer Protection Act (the Dodd-Frank 
Act) because of the role derivatives played 
in the financial crisis, and concluded that 
the CFTC provided an adequate basis in the 
Amending Release for its decision to narrow 
the Regulation 4.5 exclusion for operators of 
RICs. 9    The ICI and the Chamber appealed 
the decision to the US Court of Appeals for 
the District of Columbia Circuit, which agreed 
to consider the appeal on an expedited basis 
(oral argument took place on May 6, 2013, and 
a decision is expected in the third quarter of 
2013). 10    Significantly, the effectiveness of the 
CFTC Regulation 4.5 amendments has not 
been stayed during  litigation. 11    Accordingly, 
many advisers to RICs that are already regu-
lated by the SEC registered as CPOs effective 
as of January 1, 2013, and many more may 
continue to do so. 

 B. Treasury Determination Finalized 

 The definitions of  CPO and commod-
ity pool in the CEA, as amended by the 
Dodd-Frank Act, now include swaps as com-
modity interests. 12    Therefore, operators of 
collective investment vehicles that have previ-
ously traded swaps, but no other commodity 
interests, and thus were not considered to be 
operating commodity pools, now must regis-
ter as CPOs or claim exemption or exclusion 

therefrom. For this purpose, “commodity 
interests” include any futures contract, includ-
ing a security futures contract, an option on 
a futures contract, a swap (other than a 
 security-based swap), a leverage transaction, 
and any retail foreign exchange transaction. 13    
On July 10, 2012, the SEC and the CFTC jointly 
adopted several final rules and provided inter-
pretive guidance with respect to the definitions 
of the terms “swap,” “security-based swap,” 
“security-based swap agreement,” and “mixed 
swap.”  14    These regulations became effective on 
October 12, 2012, and were applied to the defi-
nition of a CPO for purposes of determining 
whether the operator of a RIC must register as 
such as of December 31, 2012. 15     

 With respect to this new inclusion of swaps 
as commodity interests, the Original Article 
discussed the proposed determination issued 
by the Department of the Treasury that would 
exempt foreign exchange swaps and foreign 
exchange forwards from the definition of 
“swaps” for this purpose. 16    On November 20, 
2012, the Treasury finalized this determi-
nation, such that certain foreign exchange 
forwards and foreign exchange swaps are no 
longer considered “swaps” for purposes of 
determining whether the operator of a RIC 
must register with the CFTC. 17    In order for an 
exchange of foreign currencies in the forward 
market to be considered a foreign exchange 
forward or foreign exchange swap, however, 
there must be an actual exchange of two differ-
ent currencies. 18    In other words, if  the contract 
is cash settled in a single currency, it is not a 
foreign exchange forward or foreign exchange 
swap. Thus, non-deliverable forwards (NDFs) 
are still treated as commodity interests for this 
purpose because they do not meet the require-
ment that there be an actual exchange of two 
different currencies. 

 On February 26, 2013, the ICI, ICI Global, 
the American Bankers Association, and the 
ABA Securities Association (the NDF Parties) 
petitioned the CFTC to exempt NDFs from 
certain aspects of  swap regulation under 
the CEA, so that they are regulated in the 
same manner as foreign exchange forwards 
and foreign exchange swaps (which, as dis-
cussed above, are now generally excluded 
from the definition of “swap”). 19    The NDF 
Parties assert in their petition that NDFs 
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are economically and functionally the same 
as foreign exchange forwards and should be 
included in the Treasury’s exemption of for-
eign exchange forwards and foreign exchange 
swaps. 20    The CFTC has not yet responded to 
this petition.  

 In furtherance of this position regarding 
NDFs, the NDF Parties submitted a letter to 
the Chairwoman of the Senate Committee on 
Agriculture, Nutrition and Forestry, recom-
mending that Congress amend the CEA to 
accomplish the exemption of NDFs from cer-
tain aspects of swap regulation under the CEA 
if  the CFTC does not grant their  petition. 21    
The NDF Parties maintain in their letter 
that Congress did not intend for NDFs to 
be excluded from the CEA definition of for-
eign exchange forward, that there is no valid 
public policy reason for treating NDFs differ-
ently than other foreign exchange forwards, 
and that the inability to include NDFs in 
the Treasury exemption for foreign exchange 
forwards causes a number of problems for 
the  industry. 22    It remains to be seen whether 
Congress will amend the CEA as proposed by 
the NDF Parties if  the CFTC does not respond 
favorably to the NDF Parties’ petition. 

  C. Uncleared Swaps  

 The Original Article, in describing the two 
 de minimis  trading limit tests under amended 
Regulation 4.5 (Amended Regulation 4.5) 
noted that, for purposes of the net notional 
test, the operator of a RIC may net futures 
contracts with the same underlying commod-
ity across designated contract markets and 
foreign boards of trade and swaps cleared on 
the same derivatives clearing organization. 23    
In January 2013, the ICI, the Investment 
Adviser Association (the IAA), the Managed 
Funds Association (MFA), and the Asset 
Management Group of the Securities Industry 
and Financial Markets Association (AMG) 
requested that the CFTC’s DSIO grant relief  
to permit operators of  RICs and private 
funds to net certain uncleared swaps held 
by a fund when applying the net notional 
test in Amended Regulation 4.5 or amended 
CFTC Regulation 4.13(a)(3), as applicable. 24    
Specifically, the letter requests that the DSIO 
grant relief  that would permit the operator of 

a fund to net uncleared swaps for purposes 
of the net notional test provided that (1) the 
termination dates of the offsetting swaps are 
the same and (2) the reference asset or rate for 
the offsetting swaps is the same. 25    The letter 
also requests that the relief  make clear that, if  
the notional amounts of the offsetting swaps 
are not the same, the amount netted should 
be equal to the smaller of the two notional 
amounts. 26    The letter states that, without the 
requested relief, both the long exposure and 
the short exposure on offsetting swaps would 
have to be counted for purposes of the net 
notional test, which would overstate a fund’s 
actual exposure to the underlying commodity 
interests. 27    The CFTC has not yet responded 
to this request letter.  

  II. Funds of Funds  

  A. Rescinded Appendix A  

 As the Original Article noted, a Fund of 
Funds (FoF) can be a commodity pool even 
if  the FoF itself does not trade commodity 
interests directly. 28    Appendix A to Part 4 of the 
CFTC’s Regulations had provided guidance on 
the application of CFTC Regulation 4.13(a)(3) 
to private FoFs, 29    but was rescinded by the 
Amending Release. 30    The CFTC Staff has indi-
cated to one of the authors that the guidance 
contained in Appendix A is being reviewed and 
that revised guidance is expected to be pro-
vided in the first half of 2013. 31    In the FAQ, 
the DSIO has indicated that FoFs (includ-
ing RICs) may continue to rely on rescinded 
Appendix A to establish compliance with the 
trading limitations in Amended Regulation 4.5 
until revised guidance is provided. 32    

 B. Registration Relief for FoF Operators 

 Because advisers to existing RICs that 
could not meet the new trading limits and 
marketing restrictions imposed by Amended 
Regula tion 4.5 were required to register as 
CPOs as of January 1, 2013, most advisers 
who were required to register have by now 
registered. However, operators of FoFs are 
one exception.  

 In November 2012, the DSIO indicated 
that it will not recommend that the CFTC take 
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enforcement action against CPOs of FoFs for 
failure to register as such until six months from 
the date the DSIO issues revised guidance on 
the application of the calculation of the  de 
minimis  thresholds in Amended Regulation 4.5 
and CFTC Regulation 4.13(a)(3) if  the CPOs 
comply with certain  requirements. 33    These 
requirements are that: (i) the CPO file a claim 
with the DSIO to take advantage of the relief  
prior to December  31, 2012, and (ii) (1) the 
CPO currently structures its operations in 
whole or in part as a CPO of one or more 
FoFs; (2) the amount of commodity inter-
est positions to which the FoF is directly 
exposed does not exceed the levels specified 
in CFTC Regulation 4.5 or 4.13(a)(3)(ii)(A) 
or (B); (3) the CPO “does not know and 
could not have reasonably known” that the 
FoF’s indirect exposure to commodity inter-
ests derived from contributions to investee 
funds exceeds the levels specified in CFTC 
Regulations 4.5 or 4.13(a)(3)(ii)(A) or (B), 
either calculated directly, or through the use 
of prior Appendix A; and (4) the commodity 
pool for which the CPO seeks relief  is either 
(x) an investment company registered as such 
under the 1940 Act, or (y) compliant with the 
provisions of CFTC Regulation 4.13(a)(3)(i), 
(iii), and (iv). 34    For this purpose, a FoF is a 
fund that invests in just one investee fund. 35    

 Although the DSIO’s no-action letter in 
this area indicates that such notice must have 
been filed by December 31, 2012, the DSIO 
Staff  has confirmed to one of the authors 
that a FoF operator can file this notice after 
December 31, 2012 for newly formed funds 
and, if  the operator only became aware of the 
need to file subsequent to December 31, 2012, 
for pre-existing funds.  

C. ICI/IAA Letter to the CFTC  

 On February 26, 2013, the ICI and the 
IAA submitted a letter to the DSIO (FoF 
Comment Letter) regarding the forthcoming 
FoF guidance, and in particular the difficulties 
involved in applying the  de minimis  thresholds 
to managers of FoFs. 36    This difficulty has 
been compounded by the fact that interests in 
certain securitization vehicles, real estate invest-
ment trusts (REITs), and business development 
companies (BDCs) are now treated as interests 

in commodity pools. 37    However, the CFTC has 
provided relief from CPO registration for opera-
tors of mortgage REITs, certain “plain vanilla” 
securitization vehicles, and BDCs that meet 
specified conditions. 38    Although the CFTC 
has only explicitly extended such relief to the 
operator of a fund that invests in a securitiza-
tion  vehicle, 39    the same logic should hopefully 
apply to an investment in a mortgage REIT or 
BDC whose operator is not required to register 
as a CPO. 

 The FoF Comment Letter recommends 
that the DSIO’s guidance regarding how the 
 de minimis  thresholds of Amended Regulation 
4.5 and amended CFTC Regulation 4.13(a)(3) 
will be applied to FoFs: (i) be crafted broadly 
to cover a range of FoFs; (ii) permit a spec-
ified level of  investment, without a look-
through, in (a) underlying funds managed 
by registered CPOs and commodity trading 
advisors (CTAs) that are acting in a reg-
istered capacity with respect to the under-
lying funds and (b) non-traditional pools 
(REITs, BDCs, and securitization vehicles); 
(iii)  clarify the treatment of direct trading by 
the FoF manager; (iv) clarify the treatment of 
a Sub-Advised Sleeve; 40    (v) include a “reason-
able belief” standard for FoF managers that 
must look through certain underlying funds; 
(vi) permit periodic testing for compliance 
with  de minimis  limitations by the FoF man-
ager; (vii) provide a transition period for a FoF 
manager that currently can rely on Amended 
Regulation 4.5 or CFTC Regulation 4.13(a)(3) 
and then subsequently determines that it needs 
to register as a CPO; (viii) provide relief  for 
FoFs that invest in underlying funds that do 
not issue interests/shares that are periodically 
redeemable; and (ix) provide relief  for FoFs 
that cannot easily change their investments 
once formed. The new FoF guidance has not 
yet been issued. 

  III. Reporting to the CFTC 
and the NFA  

 A. Form CPO-PQR and NFA Form PQR 

 The SEC and the CFTC have adopted joint 
regulations, the purpose of which, among 
other things, is to assist the Financial Stability 
Oversight Council in its assessment of systemic 
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risk in the US financial system. 41    The SEC rule 
requires investment advisers registered with 
the SEC that advise one or more private funds 
and have at least $150 million in private fund 
assets under management to file Form PF with 
the SEC. 42    The related CFTC rule (Regulation 
4.27) requires registered CPOs to file informa-
tion about non-exempt pools with the CFTC 
on Form CPO-PQR. 43    However, the CFTC 
has stated that “the Final Rule [4.5] release 
suspends compliance with Rule 4.27 for reg-
istered investment companies, pending a final 
harmonization rule. … [I]nvestment companies 
required to register with the [CFTC] pursu-
ant to the amendments to Rule  4.5 need not 
comply with Rule 4.27 until after the harmo-
nization rule becomes effective.”  44    Similarly, 
the NFA Staff has confirmed to the ICI that 
registered CPOs of RICs would not have 
to file NFA Form PQR pursuant to NFA 
Compliance Rule 2-46 until the compliance 
date for the CFTC’s harmonization efforts. 45     

 In addition, following harmonization, a CPO 
that reports a RIC on Form PF need not com-
plete Schedules B and C of Form CPO-PQR 
with respect to that RIC. 46    Such CPO will, 
however, still need to file Schedule A of Form 
CPO-PQR and will be required to file NFA 
Form PQR quarterly as required under NFA 
Compliance Rule 2-46, including the schedule 
of investments (which is essentially question 6 
of Schedule B of Form CPO-PQR). 47     

  B. Delayed Reporting Guidance from the 
CFTC and the NFA Regarding Controlled 
Foreign Corporations (CFCs) Prior 
to Harmonization  

 Although, as noted in the prior section, 
CPOs of RICs do not have to report their RICs 
on Form CPO-PQR or NFA Form PQR prior 
to harmonization, reporting on CFCs is not 
deferred. Consequently, on April 10, 2013, the 
ICI and AMG submitted letters to the CFTC 
and the NFA, requesting that they address the 
application, prior to harmonization, of Form 
CPO-PQR and NFA Compliance Rule 2-46 48    
to CPOs of RICs that trade in commodity 
interests through wholly owned subsidiaries 
known as CFCs. 49    In the letters, the ICI and 
the AMG noted that, in most cases, RICs that 
trade through CFCs consolidate the financial 

statements of the CFC into the RIC’s financial 
statements for financial reporting purposes. 50    
For such RICs, filing Form CPO-PQR and 
NFA Form PQR only with respect to the CFC 
prior to the compliance date of the CFTC’s 
final harmonization rulemaking would require 
the CPO to engage in a manual process to 
isolate the CFC’s data, which may increase the 
likelihood of error. 51     

 The NFA issued a letter to the ICI on April 
30, 2013, confirming that the CPO of a RIC that 
consolidates its CFC with the RIC for financial 
reporting purposes may defer reporting obliga-
tions under NFA Compliance Rule 2-46 for the 
CFC until the first applicable reporting period 
ending after the compliance date of the CFTC’s 
final harmonization rulemaking. 52    The CFTC 
has not yet responded to this request. 

  IV. Other NFA Requirements  

  A. Delayed Compliance with Certain NFA 
Rules for CPOs of RICs  

 When the adviser to a RIC registers as a 
CPO, the adviser must also become a member 
of the NFA. A firm that is a member of the 
NFA is generally subject to all of the NFA’s 
compliance rules and other requirements at 
that time. However, the NFA Staff  has con-
firmed to the ICI that certain registered CPOs 
of RICs do not have to comply with NFA 
Compliance Rules 2-10 (books and records), 
2-13 (certain disclosure document require-
ments regarding break-even analyses, “up 
front fees,” and organizational and offering 
expenses), 2-29 (promotional materials other 
than anti-fraud), 2-34 (CTA performance 
reporting and disclosures for sub-advisers to 
RICs), 2-35 (contents and delivery of disclo-
sure documents), and 2-46 (NFA quarterly 
reporting) until the compliance date for the 
CFTC’s harmonization efforts. 53     

  B. Profi ciency Examination 
Requirements and Waiver   

 Generally, an Associated Person (AP) must 
satisfy proficiency requirements by taking and 
passing the National Commodity Futures 
Examination (Series 3), unless he or she has 
taken and passed the exam within the previous 
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two years or, since having passed the exam, 
there has not been a period of two consecutive 
years in which he or she has not been registered 
as an AP or as a floor broker. 54    Applicants may 
satisfy the proficiency requirements by taking 
an exam other than the Series 3 if  they meet 
the appropriate  qualifications. 55    However, the 
NFA’s Vice President of  Registration and 
Membership is authorized to grant waivers 
from the Series 3 examination requirement to 
individuals associated with CPOs if  they meet 
certain requirements. 56     

 In addition, if  the only commodity inter-
ests a firm trades are swaps, then the APs of 
that firm are now eligible for an automatic 
examination waiver. 57    To the extent that a 
firm engages in other commodity interest 
trading activities in addition to swaps, and if  
trading swaps is what triggers the firm’s CPO 
registration obligation (that is, but for trading 
in swaps, the firm would satisfy the trading 
limits under Amended Regulation 4.5), the 
firm can apply for an examination waiver for 
particular APs only involved in marketing 
pools where swaps are what cause registra-
tion to be required. 58    Per conversations with 
NFA Staff, these swap examination waivers 
are initially temporary and may only be avail-
able until the NFA develops an examination 
for swaps and, if  a proficiency examination 
for swaps is developed at some future date, 
persons relying on the waiver in connection 
with January 1, 2013 registrations may be 
grandfathered.  

  C. Marketing Rules  

 On December 28, 2012, the ICI confirmed 
its understanding in a letter to the NFA 
Staff  that, pending further review, the NFA 
would deem compliance by a fund’s princi-
pal underwriter or by another broker-dealer 
with FINRA’s review, approval, filing, record-
keeping, and supervision requirements with 
respect to fund promotional materials to sat-
isfy a RIC CPO’s or CTA’s obligation to com-
ply with NFA Compliance Rules 2-9, 2-29 and 
related interpretive notices. 59    The ICI Staff  is 
continuing to provide additional information 
to the NFA Staff  in hopes that this view will 
become the NFA Staff ’s final position on the 
subject. 

 D. NFA Bylaw 1101 

 One of the hallmarks of NFA regulation 
is NFA Bylaw 1101. NFA Bylaw 1101 states 
that no NFA member may carry an account, 
accept an order or handle a commodity inter-
est transaction for or on behalf  of any non-
member or suspended member of the NFA 
that is required to be registered with the CFTC 
and is not so registered. 60    What this generally 
means in practice is that a registered CPO 
must conduct due diligence to determine that 
all of the investors in its funds, the counter-
parties with which its funds enter into com-
modity interest transactions, its sub-advisers 
and its  solicitors 61    are appropriately regis-
tered or exempt. This requirement applies to 
current investors, counterparties, sub-advisers 
and solicitors, as well as to new ones. 62     

 The NFA has, however, determined that, 
until further notice, a CPO member of the 
NFA that operates a RIC will be considered 
in compliance with Bylaw 1101 if  the CPO’s 
due diligence covers any futures commission 
merchant through which the RIC transacts 
any commodity interest transactions and any 
sub-adviser that provides investment manage-
ment services to the RIC. 63    Thus, the CPO of 
a RIC will not be required to conduct Bylaw 
1101 due diligence on the RIC’s investors. 64    
The NFA has indicated that it intends to issue 
further guidance in this area. 65       

  V. Conclusion  
 Until recently, advisers to RICs were regu-

lated principally by the SEC, even if  they 
traded commodity interests for their RIC 
clients, due to the advisers’ ability to rely on 
the exclusion in CFTC Regulation 4.5. Now, 
however, an adviser to a RIC must either limit 
the RIC’s use of commodity interests and 
comply with the marketing restrictions under 
Amended Regulation 4.5 or submit to dual 
regulation by the CFTC and the SEC.   The 
CFTC revisions to Regulation 4.5, and the 
rescission of Regulation 4.13(a)(4), which had 
provided an exemption from CPO registration 
for operators of private funds, has resulted 
in an increase of over 500 registered CPOs. 
Depending upon the shape of the final revi-
sions to Appendix A affecting the operators of 
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FoFs, there could be a similar upsurge in the 
number of CPOs required to register under 
the CEA. Fortunately, at present, registered 
CPOs that are advisers to RICs essentially do 
not have to comply with any of the CFTC’s 
or the NFA’s disclosure, reporting, or record-
keeping requirements until the CFTC adopts 
its harmonization relief. However, this means 
that the burdens of dual regulation cannot 
be completely determined until the CFTC 
issues its harmonization rulemaking, which is 
expected in the near future.  
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