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Florida is the 29th state to recog-
nize the need to address elec-
tronically stored information in 

its rules of civil procedure. 
It is critical for 

Florida lawyers to un-
derstand not only the 
new rules but basic 
technological issues as-
sociated with ESI. While 
it is not yet clear how 
the newly amended 
Florida Rules of Civil 
Procedure will impact 

cases pending when they took effect 
Sept. 1, it is clear that Florida lawyers 
who are technologically sophisticated 
will now, more than ever, have a sub-
stantial advantage in litigation over 
lawyers who are not.

The new ESI rules, which apply to 
interrogatories, document requests 
and subpoenas, are well-reasoned. 
They are intended to address some 
concerns that have arisen in other ju-
risdictions, such as the federal court 
system, about the application of pro-
cedural rules to ESI discovery. 

ESI in its many forms (emails, 
spreadsheets, photographs and the 
like) plays a particularly impor-
tant role in the discovery process. 
Typically, it is produced either in the 
form in which it is ordinarily main-
tained, called its “native” form, or 
by converting the files into a differ-
ent form, referred to as “image.” The 
latter may or may not be done in a 
manner that renders the document 
searchable.

Each of the three most common 
forms of ESI, native, “near-native” 
and image, has advantages and dis-
advantages.

Native form typically means the 
form in which the files were created, 
including all metadata associated 
with the file. Metadata consists of in-
formation about the file that is often 
generated by the computer applica-
tion being used, invisible to the user, 
and reflects various potentially im-
portant characteristics of the ESI.   

Producing in the native form can 
sometimes be cost-effective because it 
does not require converting files from 
what exists in the system. However, 
native files are difficult to label for 
use in litigation and cannot be re-
dacted when that is necessary on 
privilege and other grounds.

Near-native form generally means 
that files are rendered into another 
form so the content and metadata 
are electronically accessible outside 
of the application in which they were 
created (for example, email is gener-
ally rendered in an “html” or “mht” 
format). 

For ESI produced in near-native 
form, some metadata may change or 
become inaccessible. There is some 

cost for this conversion, although 
it can sometimes be less costly and 
time-intensive than imaging native 
files. This form provides the produc-
ing party with more control over the 
metadata than with true native form. 
However, as with native ESI produc-
tions, it is difficult to label for use in 
litigation or redact privileged infor-
mation.

Image FIles
Where ESI is produced in image 

form, the individual files include no 
metadata connected with the original 
native file. Instead, image files are 
produced with accompanying “load 
files” that contain the metadata that 
makes the ESI usable. For example, 
they may allow document unitization 
and search-ability. Image files can 
be individually numbered and/or re-
dacted, and they allow the producing 
party to control the specific fields of 
metadata that are being produced.

The new Florida rules encourage 
but do not require parties to discuss 
at an initial case management confer-
ence the forms in which ESI should 
be produced.   

Under each of the amendments, 
ESI must be produced in either its 
native form or in a form deemed 
“reasonably usable.”  The meaning 
of native is unambiguous as to most 
types of ESI; the meaning of reason-
ably usable, on the other hand, is not 
always clear.

Lawyers who are prepared to ar-
ticulate and defend their positions 
regarding whether ESI is or is not in 
a reasonably usable form will have 
an advantage over opposing counsel 
who are not as well prepared. For ex-

ample, a lawyer could argue that ESI 
is not in a reasonably usable form 
unless metadata is provided at the 
time of production. If a dispute arises 
about whether an employee imper-
missibly removed trade secret docu-
ments from a hard drive, the meta-
data may reveal when the employee 
accessed, printed, emailed or copied 
the documents. These electronic fin-
gerprints have proven very useful in 
litigation.

Because the new Florida amend-
ments permit the parties to control 
and dictate the form of ESI they seek, 
and because different types of ESI 
may be produced in different forms, 
document productions typically in-
clude a combination of forms. For ex-
ample the request may be for all ESI 
to be produced in native form, with 
all redacted documents produced in 
image form. 

No one form is superior, but liti-
gants who understand the underly-
ing technology will likely see better 
results in the documents produced 
to them. For example, a party that 
believes its adversary might be trying 
to hide certain information would be 
wise to request ESI in a form that in-
cludes a wide array of metadata. 

Florida lawyers who have taken 
the time to inform themselves about 
the e-discovery amendments and the 
technology systems and capabilities 
they reference will be better equipped 
to strategize early in litigation and 
throughout discovery about the best 
ways to request, produce and use ESI.
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