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In March, the Consumer Product Safety Commission published a proposed rule contain-

ing new requirements for mandatory recall notices. In this Analysis & Perspective, attorney

Eric L. Stone discusses what the proposed rule will mean for manufacturers.

While the proposed rule only applies to mandatory recall proceedings, the author cau-

tions that the CPSC may seek to extend the provision to voluntary recalls and that until that

time the commission suggests it be used as a guide for voluntary recall notices. While the

CPSC may view the rule as ‘‘setting new negotiating parameters’’ in voluntary cases, the

author says, counsel should still seek to negotiate ‘‘who is named in a recall notice and the

words and scope of the actual notice language.’’

Recall Rhapsody: The Consumer Product Safety
Commission’s Proposed Recall Notice Rule

BY ERIC L. STONE Y ou’ve done everything right, but still ‘‘stuff hap-
pened.’’ Now you have to conduct a
recall.1Anticipation of a recall means inevitable

anxiety about the impact on your business and reputa-
tion. What effect do the Consumer Product Safety Com-

1 The term ‘‘recall’’ did not appear in the original version of
Section 15 of the Consumer Product Safety Act (CPSA), 15
U.S.C. 2064, but only in the imminent hazard provision, Sec-
tion 12(b)(1) of the CPSA, 15 U.S.C. 2061(b)(1). However, the
term became generally understood and associated with these
corrective actions. Congress, therefore, added ‘‘Requirements
for Recall Notices’’ in Section 15(i) of the CPSA via Section
214 of the Consumer Product Safety Improvement Act of 2008
(CPSIA), Public Law 110-314, 122 Stat. 3016 (August 14, 2008).

Eric Stone is a partner in the Washington,
D.C., office of K&L Gates LLP where he coun-
sels a wide range of clients on compliance
with the CPSC’s laws. From 1977 to 2008 he
served as an attorney, long-time director of
the Legal Division, and finally acting director
of the Recall and Compliance Division in the
Office of Compliance and Field Operations
of the Consumer Product Safety Commission.
He can be reached by e-mail at eric.stone@
klgates.com, or by phone at (202)-778-9014.

REPORTER

COPYRIGHT � 2009 BY THE BUREAU OF NATIONAL AFFAIRS, INC. ISSN 0092-7732

A BNA, INC.

PRODUCT SAFETY
& LIABILITY !



mission’s (CPSC) new recall notice proposals2 have on
you and your recall planning? Do these rules represent
a grand departure, or are they merely a compilation of
existing policy?

The original Section 15 of the Consumer Product
Safety Act (CPSA), 15 U.S.C. 2064, allowed the CPSC,
after affording interested parties an opportunity for a
hearing, to determine that a consumer product presents
a substantial product hazard and order the manufactur-
ers, distributors, and retailers to undertake public no-
tice and to elect to either repair, replace, or refund the
purchase price of the product. A product presents a
substantial product hazard if it contains a defect which
(because of the pattern of defect, the number of defec-
tive products distributed in commerce, the severity of
the risk, or otherwise) creates a substantial risk of in-
jury to the public. A violation of a standard or ban pro-
mulgated under the CPSA that creates a substantial risk
could also create a substantial hazard.3 The Consumer
Product Safety Improvement Act of 2008 (CPSIA)4

amended the CPSC’s recall authority, and now a prod-
uct might also present a substantial product hazard if it
fails to comply with any CPSC rule, regulation, stan-
dard or ban under any of the acts administered by the
CPSC and that failure creates a substantial risk of in-
jury.5

In addition to broadening the reach of Section 15 of
the CPSA to all products regulated by the CPSC, the law
broadened the CPSC’s recall authority under Section 15
of the CPSA.6 In addition to allowing the CPSC to recall
products subject to regulation under any of its laws,7

the law allows the CPSC to pass rules declaring that
products with readily observable characteristics that do
not comply with generally accepted voluntary stan-
dards present a substantial product hazard.8 The CPSC
no longer has to defer to the manufacturer, distributor,
or retailer’s election, but may now make the choice be-
tween a repair, replacement, or refund remedy.9 In
cases where the CPSC believes a consumer product
presents an ‘‘imminent hazard,’’ the CPSC may order
notice and a cessation of sales pending the outcome of
the imminent hazard federal district court proceed-
ing.10 The law also allows for the enforcement of even
voluntary recalls by the CPSC and state attorneys gen-

eral.11 And, finally, the law required the CPSC to imple-
ment a rule within 180 days of passage of the statute
governing recall notice elements in orders issued under
Section 15 and Section 12.12 The statute provides some
notice principles as well as very specific notice ele-
ments that must be included.

The CPSC’s proposed rule incorporates and defines
several ‘‘new’’ notice requirements. While many of
these elements have always been part of the CPSC’s re-
calls, this is the first time that the CPSC has had ex-
press, detailed statutory authority to require all of these
elements. Further, although the CPSC says this rule ap-
plies only in a mandatory recall proceeding, it indicates
it might engage in further rulemaking to ‘‘extend the re-
quirements to voluntary recalls.’’13 Nonetheless, the
CPSC suggests that ‘‘[u]nless and until [it does so] the
proposed rule would serve as a guide for voluntary re-
call notices.’’14

Substantive Provisions
The proposed rule sets forth some basic principles

drawn as much from CPSC experience as from the
CPSIA15: (1) a recall notice should provide sufficient in-
formation to motivate people to identify the product
and to participate in the recall, (2) the language of the
notice should be simple, (3) notice should be targeted
based on the product and the circumstances, and firms
should consider how the product was marketed in for-
mulating the notice, and (4) direct notice to consumers
is most effective.16

While the new Section 15(i) of the CPSA focuses on
content of notice, the CPSC’s proposed rule is broader,
enumerating the many types of notice that are possible,
including Web site notice. It also discusses how to make
such notices prominent.17 For example, Web site notice
should be ‘‘available on a web site’s first entry point,
such as a home page,’’ it shall be ‘‘clear and promi-
nent,’’ and it ‘‘should be interactive’’ and allow a person
to request a remedy directly on the site. The proposed

2 ‘‘Guidelines and Requirements for Mandatory Recall No-
tices: Notice of Proposed Rulemaking,’’ 74 Fed. Reg. 11883
(March 20, 2009), proposing to add to Title 16 of the Code of
Federal Regulations subparts 1115.23-1115.29.

3 Section 15(a)(2) of the CPSA, 15 U.S.C. 2064(a)(2).
4 Public Law 110-314, 122 Stat. 3016 (August 14, 2008).
5 Section 15(a)(1) of the CPSA, 15 U.S.C. 2064(a)(1), as

amended by Section 214(a)(1) of the CPSIA.
6 Section 15 of the CPSA, 15 U.S.C. 2064, as amended by

Section 214 of the CPSIA.
7 Congress neglected to broaden the reach of Section 12 of

the CPSA, 15 U.S.C. 2061. This ‘‘imminent hazard’’ provision
still applies only to ‘‘consumer products’’ and not to all prod-
ucts subject to regulation under any of the CPSC’s laws. Many
of the agency’s enforcement provisions under the CPSA still
apply only to ‘‘consumer products.’’ It is not clear whether this
was due to an oversight by the drafters or was an attempt to
defer to authority in CPSC’s other laws.

8 Section 15(j) of the CPSA, 15 U.S.C. 2064(j), as amended
by Section 223 of the CPSIA.

9 Section 15(d) of the CPSA, 15 U.S.C. 2064(d), as amended
by Section 214(b) of the CPSIA.

10 Section 15(c) of the CPSA, 15 U.S.C. 2064(c), as
amended by Section 214(a) of the CPSIA.

11 Section 19(a)(2)(b) of the CPSA, 15 U.S.C. 2068(a)(2)(b),
and Section 24(b) of the CPSA, 15 U.S.C. 2073(b). State attor-
neys general may also bring their own substantial hazard ‘‘civil
action’’ after giving notice to the CPSC when such ‘‘immediate
action’’ is necessary to protect state residents. On its face, the
statute requires such actions to be brought in a U.S. District
Court where the defendant is found or transacts business.

12 Section 15(i) of the CPSA, 15 U.S.C. 2064(i), as amended
by Section 214(c) of the CPSIA. This provision of the CPSIA
and some of the enhancements to Section 15(c) derived in
large part from amendment Obama No. 4113 to S 2663, the
Consumer Product Safety Commission Reform Act offered by
Senators Obama and Cardin, agreed to March 6, 2008. With
the press of other business, the CPSC has not met that dead-
line nor has it proposed revisions to the remainder of 16 CFR
1115 to incorporate the other CPSIA changes.

13 Preamble at 74 Fed. Reg. at 11883.
14 Preamble at 74 Fed. Reg. at 11883.
15 Section 15(i)(1) of the CPSA requires guidelines helpful

to consumers in (A) identifying the affected product, (B) un-
derstanding the hazard including information about injuries,
and (C) understanding the available remedy. The CPSC’s pro-
posed guidelines in subpart 1115.26(a) are aimed at motivation
of consumers, communication style, and methods of commu-
nication.

16 Proposed 16 CFR 1115. 26(a), 74 Fed. Reg. at 11886.
17 While this is partially an unattributed elaboration on the

provisions of Section 15(c) of the CPSA, the staff has drawn
heavily from its own experience and negotiating positions in
voluntary recalls.
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rule also allows the CPSC to require notice to be in lan-
guages other than English when ‘‘necessary and appro-
priate’’ to protect the public.18

The CPSC’s proposed rule also elaborates upon the
statutory ‘‘content’’ requirements. The CPSC has added
that the notice shall refer to the corrective action as a
‘‘recall’’ and elaborated at some length on the meaning
of several of the statutory terms. The CPSC says notice
must include the following:

(1) the term ‘‘recall’’ in the heading and text;
(2) date of release of the notice;
(3) adequate description of the recalled product in-

cluding product names, users, colors and sizes, model
numbers and other designations, and where they may
be found, and photographs of the product;

(4) a description of the recall action and procedures;
(5) a statement of the number of units distributed;
(6) a description of the substantial product hazard

that conveys the risk, including the underlying defect or
problem, and ‘‘the type of hazard or risk’’;

(7) an identification of the firm conducting the recall;
(8) an identification of the product manufacturer(s)

and the country of manufacture. If the product was
manufactured outside the country, the foreign manu-
facturer, its city, and country must be listed and the im-
porter must be similarly identified;

(9) identification of ‘‘significant retailers’’ in the sole
discretion of the CPSC or district court, but the regula-
tion sets forth several criteria the CPSC will consider in
determining whether a retailer is sufficiently ‘‘signifi-
cant’’ to be identified;

(10) dates of manufacture and sale;
(11) approximate retail price or range of prices for

the recalled product;
(12) a description of incidents, injuries, and deaths;
(13) detailed description of the remedy and the way

to obtain the remedy; and
(14) other information the CPSC or district court19

believes is necessary in a particular matter.
The CPSC says that in a substantial hazard case it

may choose not to include one or more of these ele-
ments if it is ‘‘not required.’’ A district court may make
the same judgment in imminent hazard cases.20

Comments on this proposed rule were due April 20,
2009.

Analysis
The CPSIA requires that the CPSC ‘‘shall by rule es-

tablish guidelines’’ for the type of notice included in
Section 15 or 12 orders. The CPSC proposes to include
that guidance in 16 CFR Part 1115, an interpretative
rule governing ‘‘Substantial Product Hazard Reports.’’
The CPSC’s Federal Register notice implies that this
new recall notice subpart is, like the existing Part 1115,
not a substantive rule that has the power of law, stating
that ‘‘[t]he guidelines are essentially a statement of

policy.’’21 To the extent the rule diverges from the stat-
ute or seeks to apply the principles to voluntary recalls,
its status as an interpretative rather than a substantive
rule could become meaningful.22

While Congress provided that ‘‘manufacturers’’ and
‘‘significant retailers’’ of products must be named in re-
call notices, the CPSC has elaborated upon these re-
quirements. The CPSC added a provision expressly re-
quiring identification of the firm conducting the recall.
It also defined broadly what should be included in
‘‘manufacturer’’ and ‘‘significant retailer’’ identifica-
tions. Manufacturers include ‘‘each manufacturer (in-
cluding importer)’’ and must include the name, city,
and country of foreign manufacturers as well as the im-
porter and the legal name, city, and state of any domes-
tic manufacturer. While some of these requirements re-
flect past practices in voluntary recalls, these practices
may have as much to do with who gets the blame for the
defective product as for assisting consumers in identify-
ing the product.

It is difficult to see for example, how the ‘‘legal
name’’ of a manufacturer helps a consumer identify a
recalled product that may have a discernible brand
name or why the city of origin of a foreign manufac-
turer serves that purpose. However, in light of the over-
all scheme of the CPSIA, these requirements should
also be examined as an indicator of the CPSC’s think-
ing regarding the upcoming product tracking/labeling
requirements. The CPSC may require similar identifica-
tion information on products and packaging under
those provisions.

The staff has elaborated at some length upon criteria
that may make a retailer a ‘‘significant retailer’’ deserv-
ing of attention in any recall notice. The enumerated
factors include whether the retailer was the exclusive
retailer, whether it served as the importer of the prod-
uct, whether it has stores nationwide or regionally, how
many products the retailer sold or held for sale out of
the total number of products, or whether identification
of the retailer is in the public interest.23 While identify-
ing the name of a retailer may ‘‘help consumers deter-
mine whether or not . . . they might have [purchased]
the [recalled] product’’ as the preamble suggests,24 the
public interest language appears to be a pretty broad
catch-all provision. Does this mean that a large retailer
may be named even if it handled only a few products,
merely because adding its name to a press release
might garner more press attention for the recall? Will
the staff attempt to negotiate such retailer identifica-
tions into voluntary corrective actions for that reason?

The inclusion of the names of ‘‘significant retailers’’
in recall notices in voluntary corrective actions can
greatly complicate the negotiation process since retail-
ers may argue about whether they are indeed ‘‘signifi-

18 Proposed 16 CFR 1115.26(c), 74 Fed. Reg. at 11886-
11887. Section 15(c)(2) of the CPSA, as amended, provides for
notice in a language other than English if ‘‘necessary to ad-
equately protect the public.’’

19 The CPSC added reference to a district court since this
provision also applies to imminent hazard proceedings, al-
though Congress neglected to do so in Section 15(i)(2)(l) of the
CPSA.

20 Proposed 16 CFR 1115.29, 74 Fed. Reg. at 11888.

21 74 Fed. Reg. at 11885. The CPSC makes this statement in
arguing that the guidelines may become effective the date of
publication of the final rule.

22 If this portion of the rule is intended to also be interpre-
tative, it is not readily apparent why the CPSC added a ‘‘Defi-
nitions’’ Section in 1115.25 rather than incorporating them
into the existing definitions Section: 16 CFR 1115.3. (The defi-
nition of ‘‘firm’’ in 1115.25(d) appears almost identical to the
definition of ‘‘subject firm’’ in 1115.3.) However, this new Sec-
tion may just have been added so the subpart would be ‘‘self-
contained.’’

23 Proposed 16 CFR 1115.27(i), 74 Fed. Reg. 11887.
24 74 Fed. Reg. 11884-11885.

3

PRODUCT SAFETY & LIABILITY REPORTER ISSN 0092-7732 BNA 4-27-09



cant.’’ Further, each retailer may wish to comment on
and negotiate the language of the press release and
other notices that name them to assure that their liabil-
ity position and reputation are not undercut in the no-
tices.

In Section 214(2)(E) of the CPSIA, Congress
amended Section 15(c) of the CPSA, by providing that
notice may be in languages in addition to English. The
CPSC proposal at subpart 1115.26(c) says the CPSC or
a court might order the notice to be in languages in ad-
dition to English whenever it is necessary to protect the
public but provides no criteria to focus that exercise of
discretion. How should the CPSC or a court decide
whether notice is necessary other than in English? Is
this to be determined based on the nature of the prod-
uct or where it was distributed or sold? How many lan-
guages are appropriate? At what point might the addi-
tion of languages result in a diminution of the readabil-
ity and, therefore, the effectiveness of the notice?
Certainly, the lack of criteria leaves plenty of room for
a debate over when one or more additional language
might be appropriate.

What impact will this rule have on notice in voluntary
corrective action plans? Although the rule applies to liti-
gated imminent hazard and substantial hazard cases,
these cases make up a negligible portion of the recalls

undertaken by the CPSC.25 As the preamble states, it is
likely the CPSC staff will draw from these rules ‘‘as a
guide’’ in negotiating voluntary corrective action plans.
While many of these elements are not new to CPSC re-
calls, this is the first time the CPSC has stated such a
comprehensive set of notice criteria—and has detailed
statutory authority to support their position. Conceiv-
ably, the CPSC staff will view these criteria as setting
new negotiating parameters, and justifying a more ag-
gressive statement of hazards, naming of retailers, and
other practices in such voluntary recall notices.

While the staff may view the criteria in the proposed
recall notice rule as providing an outline of the CPSC’s
authority and its negotiating position, there should still
be plenty of room for negotiation over who is named in
a recall notice and the words and scope of the actual no-
tice language. After all, the ultimate goal of a recall re-
mains providing the consumer with sufficient informa-
tion about the hazard and corrective action and the de-
tails of any corrective action. With an eye toward
protection of the client’s reputation, liability position,
and business position, sophisticated legal counsel
should still have room to negotiate terms and language
with the CPSC staff.

25 During the last eight years, the CPSC initiated hearings
in no—that is, zero—substantial hazard cases. Throughout its
history, the CPSC has resolved something approaching 100%
of its cases through voluntary corrective action plans.
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