
 

 

Mutual Fund, Hedge Fund, and Investment 
Adviser Insurance Experience 

K&L Gates maintains an extensive and active insurance 
coverage practice representing mutual funds, hedge funds, and 
investment advisers, as well as the directors and officers of such 
entities. In large part, our practice focuses on representing clients 
with respect to contested coverage claims, in particular on claims 
under directors and officers (“D&O”) liability policies and errors 
and omissions (“E&O”) liability policies. We have assisted our 
clients in pursuing and obtaining coverage for substantial defense 
costs and liabilities arising from a wide range of underlying 
claims, including, but not limited to, lawsuits or claims by 

investors, class action litigation, and Securities and Exchange Commission (“SEC”) investigations 
or enforcement actions. 

Our firm’s insurance coverage lawyers have litigated hundreds of coverage claims in federal and 
state courts across the country. In many cases, however, we first attempt to secure payment on a 
claim without litigation by advising our policyholder client on the presentation of a claim to its 
insurers; advising the client with respect to its duties in responding to its insurers’ requests for 
information, documents, and/or interviews; preparing detailed letters or briefs responding to and 
refuting coverage defenses raised by insurers; and seeking to secure the agreement of insurers 
to reimburse defense costs and/or to fund settlements via negotiation or alternative dispute 
resolution proceedings.    

The coverage claims of mutual funds, hedge funds, and investment advisers generally are quite 
complex and require a detailed understanding of the client’s business operations. In many claims, 
the coverage defenses of insurers often turn on the substantive duties of the policyholder under 
relevant federal securities laws and/or other relevant state law. As such, our coverage lawyers 
regularly consult with lawyers in our firm’s leading practices in the areas of investment 
management and securities enforcement to develop arguments on such substantive issues, not 
only to maximize the chance of insurance recoveries, but also to coordinate the policyholder’s 
pursuit of coverage with its defense of the underlying lawsuits and/or SEC investigations. 

In addition, we frequently work with policyholders to review their D&O and E&O policies, to 
identify areas of potential improvement with respect to such policies, and to participate in renewal 
negotiations with brokers and underwriters. Unlike other types of standard-form policies, the 
terms of D&O and E&O policies vary widely, and policyholders and insurers frequently negotiate 
certain terms of coverage during the renewal process. Many policyholders view the renewal 
process as they would any contract negotiation and find that they often have the leverage to 
secure important changes to the terms of coverage. Many insurers have developed policy forms 
that are specifically designed for advisers or funds. Given our experience with the policy forms of 
many insurers, we are able to compare and contrast the terms of coverage offered by a particular 
insurer with the terms offered by its competitors. With proper planning, policyholders potentially 
may obtain coverage-enhancing changes to standard policy forms during the renewal process 
that may be outcome determinative when a claim is filed.   
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We also often advise policyholders and/or their independent trustees or directors about policy 
provisions that affect their respective rights under D&O policies, such as priority of payment 
provisions, side-A-only coverage that is dedicated to independent trustees, and provisions 
addressing who may access coverage if the entity insured enters bankruptcy.   

Recent representative engagements include the following: 

• Represented a major investment adviser with respect to an E&O claim against numerous 
insurers in its coverage tower arising from claims of clients alleging errors with respect to 
class-action settlement filings made by the adviser on behalf of investors. 

• Represented a major investment adviser, related mutual funds, and their officers and directors 
with respect to a D&O claim arising from multiple regulatory investigations and lawsuits 
alleging market timing. This representation included representing the clients in an arbitration.   

• Represented a hedge fund and investment adviser with respect to a D&O claim arising from 
an SEC investigation and potential enforcement action related to the insureds’ side-pocket 
practices and valuation decisions. 

• Represented a hedge fund manager seeking coverage for various claims by investors arising 
from Madoff-related investments. 

• Represented a fund seeking coverage for an investigation related to a SEC sweep 
examination. 

• Represented an adviser seeking coverage with respect to claim by an investor alleging that 
the adviser recommended unsuitable investments and/or failed to disclose risks concerning 
such investments. 

• Represented a hedge fund manager seeking coverage with respect to SEC regulatory 
investigations. 

• Represented a former chief compliance officer seeking defense costs arising from a National 
Association of Securities Dealers disciplinary proceeding. 

• Represented a group of former directors of a company in liquidation seeking coverage for 
defense costs and settlement payments arising from a claim filed by the trustee against the 
former directors.   

• Represented an investment manager of pension plans seeking coverage for loss arising from 
two lawsuits alleging breach of fiduciary duty.   

• Represented a world leader in alternative investment management with respect to a global 
review of its D&O, E&O, and fiduciary liability coverage, and working with the client’s broker to 
obtain significant enhancements to coverage and to ensure that the coverage was appropriate 
for the client’s global operations, primarily in the United Kingdom and the United States. 

• Represented numerous hedge funds, mutual funds, investment advisers, and ERISA plans on 
renewal issues related to D&O policies, E&O policies, fidelity bonds, and fiduciary liability 
policies. 

• Represented the independent directors and/or independent trustees of several mutual funds 
and hedge funds to assist with structuring coverage programs to address their unique 
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interests, by addressing such issues as priority of payment provisions, the availability of side-A 
only coverage, and the inclusion of bankruptcy provisions in policies, among others.   


