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The approval of Book 8 of the new Belgian Civil Code introduces new rules on evidence. The aim is to clarify and
modernize the current rules, as well as to make them more flexible.
We have summarized the most important changes below.

A BROADER APPLICATION OF THE FREE EVIDENCE PRINCIPLE
The principle, according to which evidence can be provided by all legal means, which currently already governs
business-to-business relations, is extended as follows:



An act of 15 April 2018 has, since 1 November 2018, introduced a broadened “enterprise” concept. The
definition of “enterprise” now also includes liberal professions and non-profit associations. The principle of
free evidence now unequivocally applies to these persons and entities as well.



Under European influence, the digital age has finally made its entrance into Belgian evidence law: the
legal means that are accepted as evidence between enterprises shall also include digital evidence such
as e-mails and text messages.

THE EVIDENTIARY VALUE OF A NON-DISPUTED INVOICE
The rule stating that an accepted invoice is considered evidence against the enterprise who accepted it is
broadened from sale or purchase agreements to all types of agreements between enterprises. The importance of
disputing invoices in a timely manner thus becomes all the more important.

THE EVIDENTIARY VALUE OF AN ENTERPRISES' ACCOUNTS
Whereas the current Civil Code requires bookkeeping to be “regularly kept” in order to serve as evidence between
enterprises, this requirement is abandoned by the legislator. All bookkeeping will be able to serve as evidence,
even though the question of whether the accounts are regularly kept or not might still influence the value a judge
attributes to such accounts.

PROOF BY PROBABILITY AND REVERSAL OF THE BURDEN OF PROOF
In some cases, courts will be allowed to deviate from the strict standard of proof when such standard turns out to
be unreasonable.
For instance, in order to prove a negative fact, demonstrating the probability (instead of the certainty) of that fact
could be deemed sufficient. Even in the case of positive facts, proof of probability may suffice if the nature of the
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facts that need to be proven makes it impossible or unreasonable to ask for firm and certain evidence, such as in
the case of theft.
As an ultimate remedy in extraordinary circumstances, courts will also be allowed to reverse the burden of proof,
for example, when the evidence is believed to be in the hands of a single party and that party refuses to deliver it
without valid reasons.

EVIDENCE BETWEEN AND AGAINST NON-ENTERPRISES
For evidence between and against non-enterprises, the threshold below which free evidence is allowed has been
increased from €375 to €3.500. Above this new threshold of €3.500, evidence in writing is required.

ENTRY INTO FORCE
Book 8 of the new Belgian Civil Code will enter into force on 1 November 2020.
The new enterprise concept and the extension of the free evidence principle to all enterprises has been applicable
since 1 November 2018.
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
firm's clients.
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