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For the first time since 2014, the Department of Justice's (DOJ) Foreign Corrupt Practices Act (FCPA) Unit has 
issued an opinion responding to a request for advice on compliance with the anti-bribery provisions of the FCPA. 
DOJ FCPA advisory opinions appear infrequently—only 62 in total since 1980—and have not been a particularly 
useful indicator of enforcement trends over the years. Historically, for most companies that uncover potential 
corruption issues during pre-acquisition due diligence, obtaining an FCPA opinion has proven impractical because 
DOJ can take months to render an opinion. But that may be changing. Recent comments from a senior DOJ 
official indicate greater flexibility on DOJ's part and an awareness of the need to shorten the review process. 
Accordingly, if the circumstances and timing of a particular transaction permit, companies should keep in mind 
that seeking an advisory opinion from the DOJ remains an option—and a way to demonstrate to DOJ the 
company's commitment to proactive anti-bribery compliance.

THE FCPA OPINION PROCEDURE
Following enactment of the FCPA in 1977, Congress directed DOJ to set up a process by which issuers and 
domestic concerns could seek the government's opinion on whether certain conduct conformed to DOJ 
enforcement policies for the FCPA's anti-bribery provisions. DOJ responded by promulgating regulations for its 
FCPA Opinion Procedure,1 last updated in 1999, which details how to solicit an FCPA opinion from the 
government. An opinion in which DOJ certifies that certain conduct comports with DOJ's anti-bribery enforcement 
policies creates a rebuttable presumption that the conduct does not violate the FCPA.2 FCPA opinions are binding 
only on DOJ, not other federal regulators or enforcement agencies.3

Per DOJ's regulations, FCPA opinion requests must be:

 Submitted by a party to an actual transaction and cannot be “hypothetical”;

 Submitted only with respect to “prospective conduct” and made before the requestor's “commitment to 
proceed with a transaction”;

 “[S]pecific” and accompanied by “all material information” related to the conduct in question, including 
information on background circumstances, copies of all “operative documents,” and “detailed statements 
of all collateral or oral understandings”; and

 Signed by a senior officer of the company with “operational responsibility” for the conduct certifying that 
the request contains true and complete disclosures.4
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If DOJ does not believe that a submission contains sufficient information, it will request supplemental submissions 
that have the potential to lengthen the opinion process significantly, as was the case with the 14 August 2020 
opinion.5

Since 1980, DOJ has issued 62 advisory opinions6 on a wide range of issues pertaining to the FCPA's anti-bribery 
provisions, including:

 Gifts, travel, and entertainment;

 Reasonable, bona fide expenditures;

 Use of third-party agents;

 Payments to foreign governments;

 Charitable contributions;

 Payments to individuals acting as foreign officials;

 The FCPA's “Business Purpose Test”;7

 Successor liability; and

 Due Diligence, among others.8

The opinions are published on the FCPA Unit's website, but any materials submitted pursuant to the FCPA 
Opinion Procedure are exempt from public release under the Freedom of Information Act,9 as are materials 
generated by DOJ during the process.10 DOJ reserves the right to describe in the opinion, without using 
specifically identifying information, the “identity of the requesting issuer or domestic concern, the identity of the 
foreign country in which the proposed conduct is to take place, [and] the general nature and circumstances of the 
proposed conduct.”11 Additionally, and somewhat ominously, DOJ asserts that it “may conduct whatever 
independent investigation it believes appropriate” in connection with a request for an FCPA opinion.12

THE 14 AUGUST 2020 ADVISORY OPINION13 
The 14 August 2020 FCPA opinion involves a request by a multinational investment advisory firm headquartered 
in the United States that sought to buy a portfolio of assets from the foreign subsidiary of a foreign investment 
bank. A majority of the foreign investment bank's shares were indirectly owned by a foreign government. A 
different foreign subsidiary of the investment bank helped facilitate the purchase, which was completed in 
February 2019. The foreign subsidiary that assisted with the transaction later sought a $237,500 fee—
approximately 0.5 percent of the value of the asset purchase—for advisory services related to the transaction.14 

Based on the facts and circumstances the requestor submitted, DOJ concluded that it would refrain from 
enforcement action because there was “no information evincing a corrupt intent to offer, promise, or pay anything 
of value to a foreign official” in connection with the payment.15  DOJ's reasoning was threefold.  First, the 
requestor made the payment to the bank's foreign subsidiary, not to an individual. Second, there was no 
indication that the requestor intended or believed that the fee would be diverted to an individual. Instead, the facts 
showed that the payment would be deposited into the foreign subsidiary's corporate account and used for the 
general corporate purposes of the subsidiary.  Third, the requestor sought and received a legitimate service from 

https://www.justice.gov/criminal-fraud/opinion-releases-index
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the foreign subsidiary and the payment was both commercially reasonable and commensurate with the service 
provided.16 

DOJ took nearly nine months to issue the opinion, the request for which was originally submitted in November 
2019. Pursuant to DOJ requests for supplemental information, the requestor made additional submissions in 
January, February, June, and July 2020.17 

SHOULD MY COMPANY CONSIDER SEEKING AN FCPA ADVISORY OPINION 
FROM DOJ? 
Given the relatively scant number of opinions issued over the last four decades, it seems clear that seeking DOJ's 
advice prior to a transaction with FCPA implications has not become a standard component of a company's pre-
acquisition due diligence review or FCPA compliance procedures. 

Several factors account for this. First, only prospective conduct can be the subject of an FCPA opinion.  If an 
acquisition has already occurred or a deal has been finalized, DOJ will not opine on the conduct in question. 
Second, obtaining an opinion can take a long time, especially when the government makes requests for 
supplemental information. Third, although FCPA opinions do not contain specific identifying information about a 
requestor, the opinions are publically available and can reveal potentially sensitive details about a transaction that 
a requestor may not necessarily want to broadcast to its respective industry, competitors, or another regulatory 
agency. Fourth, it is common for acquiring companies to have incomplete access to records of a target company'. 
Obtaining the information necessary to complete a request for an FCPA opinion may be too burdensome given 
limited access to information and timing constraints inherent to a transaction. 

DOJ has, however, recently signaled a willingness to accommodate requestors' needs. In a 2018 speech, former 
DOJ Criminal Division Deputy Assistant Attorney General Matthew Miner encouraged companies, particularly in 
the context of mergers and acquisitions, to consult DOJ when they discover evidence of potential 
wrongdoing.  Acknowledging that an opinion request “may take a little more time,” Miner noted that DOJ can 
sometimes expedite the process and accommodate a requestor's circumstances.18  Whether DOJ can deliver on 
that assurance in a meaningful way remains to be seen, but it's fair to say that the more than two years separating 
Miner's comments and the issuance of the August 2020 opinion appears to reflect a continuing lack of interest in 
the process by companies engaging in transactions that may implicate the FCPA.  

Nonetheless, seeking an FCPA opinion may be a valuable tool under appropriate circumstances, especially when 
timing and other aspects of a deal permit. In recent updates to its FCPA corporate enforcement policies, which we 
analyzed recently, DOJ reaffirmed the value of voluntary self-disclosure, proactive monitoring of business 
operations and third-party relationships, and timely remediation.  Like these measures, an FCPA advisory opinion 
that is timely sought and rendered can be another tool  in a company's compliance toolbox to facilitate the smooth 
execution of a transaction and reduce, if not minimize, the emergence of post-acquisition FCPA risk and exposure 
to governmental scrutiny. 

Lawyers from K&L Gates regularly counsel clients with respect to FCPA compliance programs and due diligence. 
Our lawyers have extensive experience handling antibribery and anticorruption matters, and many have handled 
these issues for several decades, in some cases back to the inception of the FCPA in 1977. For more information 
regarding this client alert, do not hesitate to contact the authors of this alert or any other member of the firm's 
investigations, enforcement, and white collar practice group.

https://www.klgates.com/the-second-edition-of-the-fcpa-resource-guide-focusing-on-due-diligence-cooperation-and-compliance-programs-07-13-2020
https://www.klgates.com/Foreign-Corrupt-Practices-Act-FCPA-Practices
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FOOTNOTES
1 See 28 C.F.R. § 80, available here.
2 Id. § 80.10.
3 Id. § 80.11.
4 Id. § 80.03, et seq.
5 Id. § 80.07.
6 FCPA opinions are officially referred to as “Opinion Procedure Releases.”  Prior to 1993 they were called 
“Review Procedure Releases.” 
7 The FCPA prohibits payments made to assist a company “in obtaining or retaining business for or with, or 
directing business to, any person.” 15 U.S.C. § 78dd-1(a)(1)(B). DOJ interprets the phrase “obtaining or retaining 
business” broadly to encompass any business purpose and therefore to implicate a wide array of payments made 
with corrupt intent. 
8 U.S. Dep't of Justice, Fraud Section, Opinion Releases Index, available here.
9 5 U.S.C. § 552. 
10 28 C.F.R. § 80.14.
11 Id. 
12 Id. § 80.07.
13 Foreign Corrupt Practices Act Review, Opinion Procedure Release 20-01 (Aug. 14, 2020), available here.
14 Id. at 1–2. 
15 Id. at 2. 
16 Id. at 3. 
17 Id. at 1. 
18 Deputy Assistant Attorney General Matthew S. Miner Remarks at the American Conference Institute 9th Global 
Forum on Anti-Corruption Compliance in High Risk Markets, Office of Public Affairs (July 25, 2018), available 
here.

https://www.justice.gov/sites/default/files/criminal-fraud/legacy/2012/11/14/frgncrpt.pdf
https://www.justice.gov/criminal-fraud/opinion-releases-index
https://www.justice.gov/criminal-fraud/file/1304941/download
https://www.justice.gov/opa/pr/deputy-assistant-attorney-general-matthew-s-miner-remarks-american-conference-institute-9th
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The 
information herein should not be used or relied upon in regard to any particular facts or circumstances without first 
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law 
firm's clients.


