T

THOUGHT LEADERSHIP POWERED BY HUB K& I. GAT E S

.......................

e R T R MR A i

DEVELOPERS BEWARE - RESTRICTIVE
COVENANTS UPDATE

Date: 9 December 2020
UK Real Estate Alert

By: Christian Major, Alexander I. Currie

EXECUTIVE SUMMARY

This is the first time that the Supreme Court has had to decide an appeal relating to section 84 of the Law of
Property Act 1925 (section 84). This is the piece of legislation that gives the Upper Tribunal (Lands Chamber)
(Upper Tribunal) discretion to discharge or modify restrictive covenants to enable development of burdened land.

The case is a warning to developers that they need to take restrictive covenants seriously and that they should
undertake full and proper due diligence before commencing any building. Importantly, the case confirms that
developers should be particularly conscious of their conduct throughout a development process. The conduct of a
party will be considered carefully by the Upper Tribunal in deciding any application, and the courts will take a dim
view of any conduct that is seen to be in deliberate or knowing breach of the relevant covenants.

As the Supreme Court also confirmed that the primary remedy for breach of covenant is an injunction (per
Lawrence v Fen Tigers), the case confirms that covenants can be significant and very expensive obstacles to a
development strategy.

CASE SUMMARY

Millgate Developments Limited (Millgate) was engaged to build 13 properties for a registered housing provider
(Housing Solutions Limited) on a plot of undeveloped land.

The land Millgate selected for development overlooked the hospice ground, which was owned by Alexander
Devine Children's Cancer Trust (the Trust) and used as an outdoor space in which ill children could recuperate.
The land contained some very simple restrictive covenants prohibiting building on the land and also preventing it
from being used for any other purpose than as a parking area.

In disregard of the covenants (which Millgate was aware of) Millgate started building the houses in 2014 without
dealing with the covenants. There were objections made by the Trust throughout the development of the site, but
Millgate dismissed any such correspondence and had virtually completed the building before it made its
application to the Upper Tribunal under section 84 for modification of the covenants.

In the first instance, the Upper Tribunal concluded that the restrictive covenants should be modified upon payment
to the Trust of £150,000 compensation. The Trust then appealed the case to the Court of Appeal, who overturned
the decision of the Upper Tribunal and found in favour of the Trust and that the covenants should not be modified.
Permission was then given to appeal to the Supreme Court.

©2005-2024 K&L Gates LLP. All Rights Reserved. 1



THOUGHT LEADERSHIP POWERED BY HUB K&L GATES
e

DECISION OF THE SUPREME COURT

The Supreme Court agreed with the Court of Appeal, finding in favour of the Trust that the covenants should not
be modified.

In explaining the decision, Lord Burrows (providing judgment on behalf of the Supreme Court) broke a section 84
application down into two stages:

1. Jurisdictional stage: this concerns whether the applicant has factually and objectively passed the bar to
engage the relevant limb of section 84 that they are seeking to rely on.

2. Discretionary stage: if the application satisfies the narrow jurisdictional stage, this stage concerns
whether, considering all the facts of the case, the Upper Tribunal should permit the application.

The Supreme Court decided that Millgate had succeeded at the jurisdictional stage. Millgate had relied on the
public interest ground under section 84(1A)(b) arguing that the covenants should be amended, as refusing to do
so would be contrary to the public interest. As the development was for much needed affordable housing, the
Supreme Court agreed that the restriction on Millgate's use of the land for social housing was indeed contrary to
public interest.

Nevertheless, it was decided that Millgate had failed at the second discretionary stage. In justifying this decision,
the Supreme Court leaned heavily on the conduct that Millgate had displayed throughout the development. The
Supreme Court was of the opinion that the application should have been refused as:

3. Millgate could have developed on part of the site that was unencumbered by any covenant and the local
planning authority would have been in favour of the application; and

4. Millgate failed to engage with the Trust during the development and had deliberately circumvented the
proper procedures by failing to apply to the Upper Tribunal before building on the reserved land, despite
being fully aware of the covenants.

Given Millgate's conduct, the Supreme Court found that the developer was in “cynical breach” of the restrictive
covenants burdening the land. As such, the Supreme Court decided that the application for modification of the
covenants should have been refused by the Upper Tribunal.

OUTCOME

It is clear that conduct is crucial in section 84 applications and that the conduct of a party will inform future
decisions of the Upper Tribunal. Whilst the Supreme Court stopped short of providing a blanket ban on granting
modification where a party has been cynical in their conduct, it is clear that it will form a key part of any
application.

As such, developers should make every effort to engage with beneficiaries early on in the development process.
This is of particular importance given that the Supreme Court also confirmed that the primary remedy for breach
of a restrictive covenant is an injunction. As such, if a developer has built upon land burdened by a restrictive
covenant and cannot obtain modification or discharge of the covenant, they may have to demolish the work.
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first

consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
firm's clients.
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