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On 4 December 2020, the Department of Health and Human Services (HHS) announced the creation of a False
Claims Act Working Group (Working Group), with the goal of enhancing HHS's partnership with the Department of
Justice (DOJ) and the HHS Office of Inspector General (HHS-OIG) to combat fraud and abuse.1 This Working
Group appears unique in that it does not consist of active DOJ or HHS-OIG attorneys, but, instead, is comprised
of former DOJ and non-governmental health care attorneys, as well as current HHS attorneys. Although this
Working Group signals greater cooperation between HHS and DOJ in the future, questions remain regarding how
its implementation will specifically affect False Claims Act (FCA) enforcement in the health care industry.

SUMMARY OF ANNOUNCEMENT
The HHS Office of the General Counsel (HHS-OGC) created the Working Group to strengthen HHS' working
relationship with DOJ. According to the announcement, the Working Group is comprised of former DOJ FCA and
health care fraud attorneys, former private counsel for health care and life sciences companies, and HHS
attorneys experienced with HHS' most vulnerable payment programs. In comprising the Working Group, these
attorneys are tasked with helping HHS more closely coordinate with DOJ and HHS-OIG. HHS noted in its
December 4th announcement that HHS' close coordination with DOJ and HHS-OIG is now even more important
due to the significant supplemental funds administered by HHS to combat the COVID-19 pandemic and the
significant regulatory changes to reimbursement policies for delivery of care during the public health emergency.
The Working Group aims to identify potential FCA violations and then refer them to DOJ and HHS-OIG.
Moreover, the Working Group intends to aid DOJ and HHS-OIG FCA investigations by providing HHS' views on
the legal frameworks of the agency's funding programs and changes in regulations governing delivery of services
and supplies. The Working Group will also provide enhanced and targeted training to employees supporting the
HHS programs that are most vulnerable to fraud and abuse, which HHS hopes will allow HHS-OGC attorneys and
HHS program operators to better detect and refer potential FCA actions to DOJ and HHS-OIG. Finally, the
Working Group will serve as a resource within HHS for consultation regarding legal requirements and
recommendations about alleged health care fraud violations.

TAKEAWAYS
Although creation of the Working Group expresses a commitment to greater coordination among HHS, DOJ, and
HHS-OIG, certain key questions regarding the inclusion of non-governmental attorneys in the Working Group
remain unanswered. It is unclear what the exact composition of the Working Group will be beyond former DOJ
attorneys, former private counsel, and HHS attorneys. Although the public has been told that these veteran FCA
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attorneys will contribute to the group, no explanation has been provided regarding in what official governmental
capacity they are operating (i.e., are they employees, contractors, advisors?), their specific identities, and whether
they will have any direct role in active investigations or litigation. Accordingly, it remains to be seen whether
formation of the Working Group will result in an appreciable increase in health care enforcement generally or in
specific sectors of the health care industry. While the announcement lists a number of aspirational roles for the
Working Group, it is unclear how the Working Group's process with non-government attorneys will differ from the
current processes governing HHS or HHS-OIG referrals of potential FCA actions to DOJ.
K&L Gates' investigations, enforcement and white collar and health care fraud and abuse practice groups are
continuing to monitor government enforcement priorities in the health care industry and will continue to provide
periodic updates on developments on the Working Group and beyond.

FOOTNOTES
1 Press

Release, U.S. Dep't of Health and Human Servs., HHS Announces False Claims Act Working Group to
Enhance Efforts to Combat Fraud and Focus Resources on Bad Actors (4 Dec. 2020).

KEY CONTACTS
STEPHEN D. BITTINGER

JOHN H. LAWRENCE

PARTNER
CHARLESTON, WASHINGTON DC
+1.843.579.5694
STEPHEN.BITTINGER@KLGATES.COM

PARTNER
RESEARCH TRIANGLE PARK, NASHVILLE
+1.919.466.1112
JOHN.LAWRENCE@KLGATES.COM

LAURA A. MUSSELMAN
ASSOCIATE
CHARLESTON
+1.843.579.5654
LAURA.MUSSELMAN@KLGATES.COM

This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
firm's clients.
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