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On 18 November 2021, the Environmental Protection Agency (EPA) and the U.S. Army Corps of Engineers (the
"Corps") (together, the Agencies) released the pre-publication version of the proposed rule redefining the scope of
waters protected under the Clean Water Act (Proposed Rule).! The Proposed Rule repeals the definition adopted
by the Agencies in 2019,2 and adopts the prior 19862 regulatory definition of waters of the United States
(WOTUS) while incorporating the Supreme Court's jurisdictional tests for WOTUS as described in Solid Waste
Agency of Northern Cook County v. U.S. Army Corps* (SWANCC) and Rapanos v. United States.5

The Proposed Rule interprets WOTUS to mean waters defined by the 1986 regulations, but now with
amendments that incorporate jurisdictional tests established in Rapanos. Whereas the 1986 regulations relied on
the Commerce Clause to set the limits of WOTUS, stating that WOTUS includes any waters “the use, degradation
or destruction of which could affect interstate or foreign commerce,”® the Proposed Rule relies instead on the
“relatively permanent” or “significant nexus” tests articulated in Rapanos.”

The Agencies propose to interpret WOTUS to include:

= traditional navigable waters, interstate waters, and the territorial seas, and their adjacent wetlands
® most impoundments of “waters of the United States”;

= tributaries to traditional navigable waters, interstate waters, the territorial seas, and impoundments, that
meet either the relatively permanent standard or the significant nexus standard;

= wetlands adjacent to impoundments and tributaries, that meet either the relatively permanent standard or
the significant nexus standard; and

= “other waters” that meet either the relatively permanent standard or the significant nexus standard.

To implement the significant nexus test, the Proposed Rule also includes a definition of “significantly affect” (i.e.,
“more than speculative or insubstantial effects on the chemical, physical, or biological integrity” of downstream
waters) and site-specific factors the Agencies will consider when assessing whether the water's functions
“significantly affect” downstream waters (e.g., distance from a WOTUS, hydrologic factors, and climatological
factors).8

The Proposed Rule, therefore, explicitly incorporates tests set forward in SWANCC and Rapanos, consistent with
the Agencies' longstanding policy, i.e., the Rapanos Guidance.® In Rapanos, a four-Justice plurality interpreted
the term “waters of the United States” as covering “relatively permanent, standing or continuously flowing bodies
of water,”"0 that are connected to traditional navigable waters, as well as wetlands with a “continuous surface
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connection” to such water bodies.'" However, Justice Kennedy's concurring opinion in Rapanos took a different
approach to the definition of WOTUS, referring back to the definition used in SWANCC. Justice Kennedy held that
“to constitute 'navigable waters' under the Act, a water or wetland must possess a 'significant nexus' to waters
that are or were navigable in fact or that could reasonably be so made.”'2 Under Justice Kennedy's formulation,
wetlands comprise WOTUS if “either alone or in combination with similarly situated [wet]lands in the region,
significantly affect the chemical, physical, and biological integrity of other covered waters more readily understood
as 'navigable."”13

The Agencies have now incorporated both of these tests into the definition of WOTUS, anchoring their authority to
set the limits for jurisdictional waters firmly in Supreme Court precedent. This approach is consistent with the
Rapanos Guidance, which held that either of the two standards articulated in Rapanos may be used to determine
what waters are subject to regulation under the Clean Water Act. The Proposed Rule does not indicate whether
the Agencies intend to update the Rapanos Guidance and, for now, the Agencies are relying upon this guidance
to the same extent as before issuing the Proposed Rule.

CONCLUSION

This Proposed Rule is a major departure from the standards set forward in the now vacated Navigable Waters
Protection Rule (NWPR), issued by the Trump administration, and the 2015 Clean Water Rule, issued by the
Obama administration. While the NWPR sought to dramatically scale back waters subject to federal regulation,
the Clean Water Rule sought to use categorical significant nexus determinations in order to establish the
boundaries of WOTUS. Both prior rules encountered significant opposition in the courts and were subject to
injunctions that increased uncertainty for the regulated community. Most recently, a federal district court ordered
the remand and vacatur of the NWPR."* With the NWPR vacated, the EPA and the Corps are now interpreting
WOTUS consistent with the “pre-2015 WOTUS regulatory regime,” including the Agencies' 2008 Rapanos
Guidance.

In some respects, the Proposed Rule represents a codification of the status quo. With the Proposed Rule, the
Agencies appear to be attempting to increase regulatory certainty by codifying the “pre-2015 regulatory regime,”
with specific revisions to the definition of WOTUS to account for Supreme Court precedent and long-established
policy governing jurisdictional determinations.

However, while the Proposed Rule formalizes the longstanding practices of the Agencies, it does not advance or
simplify the approach to the jurisdictional determination process beyond what the Supreme Court has articulated
under Rapanos. Underscoring the complexities involved with certain jurisdictional determinations using the “pre-
2015 regulatory regime,” the Proposed Rule contains a lengthy discussion of the Agencies' “Implementation of the
Proposed Rule.”’ Reliance on the “relatively permanent” or “significant nexus” standard has historically led to
significant uncertainty when it comes to jurisdictional determinations for ditches, intermittent and ephemeral
streams, wetlands and other open waters that may be considered adjacent to those ditches or streams. As such,
businesses and project proponents that regularly have to comply with Clean Water Act section 402 and 404
permitting requirements should consider submitting comments on the Proposed Rule.

Finally, it should also be noted that the Clean Water Act does not preclude states from regulating all waters within
their borders, regardless of whether those waters meet the definition of WOTUS. States retain a great deal of
discretion to regulate wetlands and water quality under state laws, and in some instances, may have regulations
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more expansive and stringent than those issued by the Agencies. The K&L Gates national environmental team is
well-positioned to assist clients in both navigating state and federal requirements and in facilitating comments on
the Proposed Rule.
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
firm's clients.
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