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WHAT YOU NEED TO KNOW IN A MINUTE OR LESS
One of the earliest modern environmental, social, and governance (ESG) cases decided by the Supreme Court, 
Massachusetts v. EPA (2007), turned on Article III standing.1 There, the Supreme Court held that the 
Commonwealth of Massachusetts and other government entities had standing to challenge the U.S. 
Environmental Protection Agency's decision not to regulate greenhouse gas emissions.2 However, more recent 
Supreme Court precedent has placed a renewed emphasis on standing issues in class actions. While these 
newer developments have yet to fully mature in lower courts, they make standing challenges to ESG class actions 
even more formidable. 

In a minute or less, here is what you need to know.

"No concrete harm, no standing."
In June 2021, the Supreme Court issued TransUnion LLC v. Ramirez,3 which held that “the risk of future harm on 
its own does not support Article III standing for the plaintiffs' damages claims.”4 In TransUnion, the parties to a 
Fair Credit Reporting Act claim had stipulated that the vast majority of the class members' at-issue credit reports 
had not been communicated to a third party.5 Since those plaintiffs were uninjured (or at best alleged a 
speculative, future injury), the Court picked up a line from a Justice Roberts concurrence in a prior case: “'Article 
III does not give federal courts the power to order relief to any uninjured plaintiff, class action or not.'”6

In short, as the Court bookended its opinion: “No concrete harm, no standing.”7 

While the effects of TransUnion are still working their way through lower courts, issues of uninjured class 
members are nothing new. To date, circuit courts have taken a myriad of approaches. Some inspect whether a 
class contains a “great number” of class members who could not have been harmed by the defendant's conduct.8 
Others look to determine whether a class contains more than a de minimis number of uninjured class members,9 
and still others hold that a class cannot be certified unless the plaintiffs demonstrate an administratively feasible 
and fair method for identifying and removing uninjured class members.10 

Recent ESG Class Action Without a Leg to Stand On
With issues of uninjured class members developing differently across circuits, and with TransUnion's guidance 
still making its way through lower courts, standing issues in ESG class actions were already independently 
prevalent. However, these ESG class actions have generally focused on the standing inquiry's traceability 
requirement, whereas TransUnion and other class actions focused on injury-in-fact.
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For example, the United States District Court for the District of Maryland recently dismissed a putative consumer 
class action against a global hotel and hospitality chain following a data breach.11 The putative class action 
alleged that the company's “failure to implement adequate and reasonable cyber-security procedures and 
protocols necessary to protect its guests'” personal identifying information resulted in the data breach.12 However, 
the complaint failed to allege any facts describing the company's “cybersecurity or steps that it could have or 
should have taken to prevent this data breach.”13 

Reciting the familiar Iqbal standard, the court set aside plaintiffs' “conclusory and nonspecific allegations,” and 
held that the remaining allegations do not “overcome the need to plead sufficient facts relating to what [the 
company] did or did not do that led to the injuries claimed.”14 Therefore, the court dismissed the putative class 
action complaint with prejudice.15 

In ESG class actions, the irreducible constitutional minimum of standing is a strong arrow in the class action 
defense attorney's quiver. As the law concerning the injury-in-fact requirement continues to develop, companies 
should be mindful of the available standing arguments that a putative ESG class action poses where the putative 
class contains many uninjured class members, in addition to the more common arguments regarding traceability.
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The 
information herein should not be used or relied upon in regard to any particular facts or circumstances without first 
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law 
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