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CHICAGO EMPLOYERS: PREPARE FOR NEW PAID
LEAVE ORDINANCE EFFECTIVE 31 DECEMBER
2023
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US Labor, Employment, and Workplace Safety Alert
By: Erinn L. Rigney, Sang-yul Lee, Brian E. Spang, Jin J. To

To view the latest regarding the Chicago Ordinance, please see our most recent alert here.

On 9 November 2023, the Chicago City Council passed the Chicago Paid Leave and Paid Sick and Safe Leave
Ordinance'(the Ordinance). The Ordinance takes effect on 31 December 2023, and replaces Chicago's current
paid sick leave ordinance.? Under the Ordinance, starting 1 January 2024, Chicago employees are entitled to up
to 80 hours of paid time off in a 12-month period, with 40 hours allocated to paid sick leave and 40 hours
allocated to general paid leave.

The Ordinance comes eight months after the lllinois legislature's enactment of the lllinois Paid Leave for All
Workers Act (PLAWA),® which goes into effect on 1 January 2024 and guarantees that lllinois workers can earn or
accrue up to 40 hours of paid leave per year that may be used for any reason. Although employers covered by
the Ordinance are exempt from PLAWA,*the Ordinance adopts PLAWA's purpose of providing general paid leave
to employees in addition to paid sick leave.

METHOD FOR ACCRUAL, CARRYOVER, AND FRONTLOADING

The Ordinance provides that a covered employee?® will accrue one hour of general paid leave and one hour of
paid sick leave for every 35 hours worked. Both general paid leave and paid sick leave are accrued in hourly
increments and the total accrual for both forms of leave is capped at 40 hours in a 12-month period. At the end of
the 12-month period, covered employees are allowed to carryover up to 16 hours of general paid leave and up to
80 hours of paid sick leave to the subsequent 12-month period. Chicago employers may also choose to “front-
load,” or grant, 40 hours of paid leave or 40 hours of paid sick leave (or both) on the first day of employment or on
the first day of the 12-month period. If an employer elects to front-load general paid leave hours, the employer is
not required to allow employees to carry over unused general paid leave hours to the following 12-month period.
However, employers must allow employees to carry over up to 80 hours of paid sick leave into the next 12-month
period even if the leave is front-loaded.

USE OF LEAVE

Employers must allow covered employees to use accrued paid sick leave after completing 30 days of
employment, and use accrued general paid leave after completing 90 days of employment. An employer may set
a reasonable usage minimum increment, not to exceed four hours per day for paid leave or two hours per day for
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paid sick leave. If a covered employee's scheduled workday is less than such minimum increments, then the
minimum increment of time cannot exceed the covered employee's regular scheduled workday.

Similar to the PLAWA, general paid leave under the Ordinance may be used for any reason and employees
cannot be required to provide a reason for or documentation to support the leave. Paid sick leave may be used for
the same reasons set forth under the current Chicago paid sick leave ordinance, including:

=  Forillness or injury, or for the purpose of receiving professional care, which includes preventive care,
diagnosis, or treatment for medical, mental, or behavioral issues, including substance use disorders;

®=  For a family member's iliness, injury, or order to quarantine, or to care for a family member receiving
professional care;

=  For domestic violence, or if a covered employee's family is the victim of domestic violence;

= |f the covered employee's place of business is closed by order of a public official due to a public health
emergency, or the employee needs to care for a family member whose school, class, or place of care has
been closed; or

®= For the covered employee to obey an order issued by the mayor, the governor of lllinois, the Chicago
Department of Public Health, or a treating healthcare provider requiring the employee to stay at home to
minimize the transmission of a communicable disease; to remain at home while experiencing symptoms
or sick with a communicable disease; and to obey a quarantine order or an isolation order issued to the
employee.

REQUESTING LEAVE

For general paid leave, an employer may require a covered employee to provide reasonable notice not to exceed
seven days prior to the need for leave and may require preapproval to ensure continuity of business operations.
An employer may also require seven days' notice for paid sick leave. If the need for paid sick leave is not
reasonably foreseeable, an employer may require a covered employee to give notice as soon as is practicable by
notifying the employer by phone, email, or other means. The Ordinance defines “reasonably foreseeable” as
including, but not limited to, prescheduled appointments with health care providers and court dates in domestic
violence cases.

If a covered employee uses paid sick leave to be absent for more than three consecutive work days, the employer
may require certification that the paid sick leave was used for a qualifying purpose. For health-related paid sick
leave, this certification can be documentation signed by a licensed health care provider. For domestic violence-
related paid sick leave this certification can be a police report, court document, or a signed statement from an
attorney, a member of the clergy, or a victim services advocate. An employer may not delay the commencement
of paid sick leave or delay payment of wages based on not receiving the required documentation or certification.
However, an employer can take disciplinary action, up to and including termination, against a covered employee
who uses paid sick leave for purposes other than those described in the Ordinance.
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PAYMENT OF PAID LEAVE AND PAID SICK LEAVE

The Ordinance sets forth general requirements relating to the payment of general paid leave and paid sick leave.
General paid leave and paid sick leave must be compensated at the employee's regular rate of pay, including
health care benefits. The regular rate of pay for nonexempt or hourly employees is calculated by dividing the
employee's total wages by total hours worked in full pay periods of the prior 90 days of employment. Wages do
not include overtime pay, premium pay, gratuities, or commissions. Employers must pay an employee for their
general paid leave and paid sick leave by the next regular payroll period after the time off was taken.

PAYMENT OF PAID LEAVE UPON TERMINATION

Under the Ordinance, an employer with 50 covered employees or less is not required to pay out any accrued,
unused general paid leave upon termination. An employer with 51 to 100 covered employees (Medium Employer)
must pay out accrued, unused general paid leave, up to 16 hours, until 31 December 2024. On or after 1 January
2025, a Medium Employer must pay all accrued, unused paid general leave upon an employee's termination for
any reason. Unless otherwise provided in a collective bargaining agreement, an employer cannot enforce a
contract or a policy that requires the employee to forfeit any earned general paid leave upon separation from
employment. Employers are not required to pay out accrued, unused paid sick leave.

Further, all unused paid sick leave and paid general leave is retained by the covered employee if the employer
sells, transfers, or assigns the business to another employer and the employee continues to work in the City of
Chicago.

EXISTING LEAVE POLICIES AND UNLIMITED PAID TIME OFF PROGRAMS

If a covered employee accrues paid sick leave before 1 January 2024 and the employer's existing paid time off
policy does not comply with the Ordinance, then on 1 January 2024, any paid sick leave that the covered
employee is entitled to will rollover to the next 12-month period.

For employers that have recently adopted “unlimited paid time off policies,” the Ordinance provides that
employers may offer unlimited paid time off policies and so long as the covered employer provides unlimited paid
time off at the beginning of employment or the start of a 12-month period, there is no requirement to permit
carryover of unused general paid leave to the next year. However, employees must still be allowed to carry over
up to 80 hours of paid sick leave. Although the covered employer may still require reasonable notice for both
foreseeable and unforeseeable reasons for leave, it may not require preapproval for such leave. Further, if the
employer has an unlimited paid time off policy, upon separation from employment (or transfer outside of the City
of Chicago's boundaries), employers must pay the monetary equivalent of 40 hours of general paid leave less the
amount of general paid leave used by the covered employee during the prior 12-month period preceding
separation of employment (or transfer outside of the City of Chicago's boundaries). Finally, employers must still
comply with the other requirements in the Ordinance related to the administration of general paid leave and paid
sick leave.
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NOTICE AND POSTING

Similar to the current Chicago paid sick leave ordinance, a covered employer must post in a conspicuous place a
notice advising covered employees of their right to paid time off. The Ordinance also sets the following
requirements:

1. The employer must provide the same notice to the covered employee with the first paycheck issued to the
employee, as well as on an annual basis with a paycheck issued within 30 days of 1 July;

2. In every pay stub or wage statement to the covered employee, the employer must provide a written
notification stating the updated amount of paid leave and paid sick leave available to the employee;

3. The employer must notify employees at least five calendar days before any changes to the employer's
paid time off policy are made;

4. The employer must provide employees with a 14-day written notice of changes to its paid time off policies
that affect the employees' final wages; and

5. The employer must notify the covered employee in writing that the employee may request payout of their
accrued, unused paid leave time when the employee has not been offered a work assignment for 60
days.

PENALTIES FOR VIOLATION, DAMAGES, AND PRIVATE CAUSE OF ACTION

Any employer who violates the Ordinance may be subject to fines between US$1,000 and US$3,000 for each
separate offense. If the employer violates the notice requirements, then the employer may be fined US$500 for
the first violation and US$1,000 for any subsequent violation. Each day a violation occurs constitutes a separate
and distinct offense.

Further, an employer who violates the Ordinance may be liable to the affected employee for damages equal to
three times the full amount of any leave denied or lost by reason of the violation, plus interest, costs, and
reasonable attorney's fees paid by the employer to the covered employee. The Ordinance also provides for a
private right of action, which is available to covered employees on 31 December 2023 for violations related to paid
sick leave and 1 January 2025 for violations related to general paid leave.

Chicago employers should review their current paid time off policies and payroll systems for compliance and
should consider consulting their labor and employment attorneys for assistance in developing a policy that meets
the requirements of the Ordinance. The lawyers of our Labor, Employment, and Workplace Safety practice
regularly counsel clients on a wide variety of issues related to paid leave policies and are well positioned to
provide guidance and assistance to clients on this significant development in lllinois.

FOOTNOTES

T Chi., lll., Mun. C. Chi. § 6-130 (2023).

2Chi, Ill., Mun. C. Chi. § 6-105 (2023).

3 Paid Leave for All Workers Act, Pub. Act No. 102-1143 (Jan. 1, 2024).

4 See Sang-yul Lee, et al., lllinois Guarantees One Week of Paid Leave for All Workers, K&L Gates (Mar. 15,
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2023), https://www.klgates.com/lllinois-Guarantees-One-Week-of-Paid-Leave-for-All-Workers-3-15-2023.
Employers covered by local paid sick leave ordinances, such as the Ordinance, are exempt from PLAWA so long
as such municipality has an ordinance in place on January 1, 2024. See 820 ILCS § 192/15(p).

5 A “covered employee” is defined as an Employee who works at least two hours for a Chicago employer in any
particular two week period. See Chi., lll., Mun. C. Chi. § 6-130-010 (2023).
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
firm's clients.
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