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The United Kingdom Government's Chief Scientific Adviser in its 2015 FinTech Report considered "FinTech" as
the integration of "finance and technology in ways that will disrupt traditional financial models and businesses and
provide an array of new services to business and consumers. The hybridisation of technology with the traditional
process of finance - working capital, supply chain, payments processing, deposit accounts, life assurance and so
on - replaces traditional structures and ways of working with new technology-based processes." [l

In 2015, it was estimated that the FinTech industry in the UK and Ireland was worth £20bn and the fastest
growing region for FinTech globally.2 The Chancellor of the Exchequer of the UK declared that the Government's
intention was to make the UK the FinTech capital of the world.! As the Chancellor stated, "l want the UK to lead
the world in developing FinTech. That's my ambition - short and sweet."“!

This insight aims: (1) to analyse the "newness" of the FinTech space, with a focus on crowdfunding/marketplace
lending and (2) to discuss some of the legal issues for the industry in the UK, particularly in relation to "fair, clear
and not misleading" communications.

THERE IS NOTHING NEW UNDER THE SUN

At times it may appear from the way the FinTech sector is described or commented on, that it is a brand new
phenomenon floating outside the rules, conventions and regulations that have governed banks, finance, money,
trading and service providers in the loan and capital markets for hundreds of years.

Crowdfunding or marketplace lending are terms that loosely refer to the growing industry of internet-based
alternative lending platforms for consumers and businesses. Although such platforms are part of the "new"
FinTech space, the principles underlying them have been a standard part of the financial market for many
centuries, and the concepts on which they are based (such as joint ventures or donations) may be traced even
further back. A prominent example is that of Joseph Pulitzer who launched a fundraising campaign in his
newspaper, The New York World, to raise US$250,000 to fund the plinth on which the Statue of Liberty stands,
offering rewards such as gold coins for the largest donors.[>! The new element in today's crowdfunding industry is
the use of the internet and technology, generally to seek and deploy capital.

In the current market, the process of raising money and lending money has partially moved from physical offices
to the internet, as driven by information technology to a large degree. However, the underlying dynamics of
borrowing and lending will still be familiar to anyone in the loan and capital markets sector. The UK Financial
Conduct Authority (FCA) has stated that there are "different models [of crowdfunding] and, as the market is still
evolving, it is possible that new types of platforms and new risks will emerge."€l The point is that risks still exist in
a lender-borrower scenario, whether in the more traditional loan agreement or via a crowdfunding/marketplace
lending platform. In other jurisdictions, such as the United States, given the changes in the laws, there are
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additional risks: for example, having lower thresholds on investors who may invest in small start-up companies.
Also, there are the risks of new products and new participants entering the market. Not only may the products be
unfamiliar, but the participants may have yet to develop market sophistication, for example in relation to
appropriate valuation methods.[”l Certain new products developed within the FinTech space may have a high risk
profile and have limited regulatory oversight, for example the on-sale of packages of consumer loans.

Understanding where to locate the "newness" in the numerous FinTech business models is essential to
understanding how to advise FinTech firms on the donor, lender or borrower side. The novelty can be located in
the technology itself, and in the extraction of services that larger banks would perform, which may now be done
singularly by various FinTech companies. The risks and rules of each area still exist, but now compliance has
been devolved to other smaller companies. What we may be witnessing is simply a shifting risk profile that will, in
time, reveal its own organisational and legal challenges.

The technology increases the speed of transactions, while simultaneously making it less difficult for new market
entrants. While novel, market participants need to show caution and not allow a risk-free aura to evolve around
FinTech providers. This could have the potential of promoting an artificial narrative between new/old lending and
borrowing, as if risks have been all resolved because of the apparent newness of the Tech in FinTech. FinTech
still has to exist and function in what is a very old sector that dictates the flow of money and information, that is,
the market. Market participants (businesses, consumers and regulators) must know the rules by which they
engage with each other.

DISRUPTIVE, BUT THE RULES STILL APPLY

A FinTech firm may be disruptive in their technology and their product offering. That disruptive nature, however,
does not mean a FinTech firm or its related products/services escape the rules that generally govern other market
participants. Recently, the US Securities and Exchange Commission adopted its long-anticipated "Crowdfunding
Regulation", which governs the offer and sale of securities pursuant to Section 4(a)(6) of the Securities Act of
1933, as amended. This included provisions on the regulation of "funding portals" and brokers that facilitate the
offer and sale of securities in the crowdfunding space. Under the rules and through the "cloud", an expanded
category of investors (the "crowd") can invest in the securities of, and provide capital to, issuers, particularly start-
ups and other small businesses.l The US regulators have developed a new regulatory framework for
crowdfunding, whereas, in the UK, the regulators appear to be currently applying existing principles within the
prior framework. The FCA has stated that crowdfunders were providing "misleading or unrealistically optimistic
impression of the investment"® to consumers with little experience in investing. However, it has been reported
that the "FCA is [still] keen to promote innovative financial technology as well as individual investing in stock
markets, and is understood not to want to kill off the fledgling sector."'%

The FCA introduced an Innovation Hub, the purpose of which is to allow "new and established businesses - both
regulated and non-regulated - to be able to introduce innovative financial products and services to the market." 1
It also plans to expand its Project Innovate initiative launched in October 2014 by introducing the Regulatory
Sandbox (the "Sandbox"), as a "safe space” where businesses "can test innovative products, services, business
models and delivery mechanisms without immediately incurring all the normal regulatory consequences of pilot
activities".['2l The Sandbox will become operational in spring 2016.3! It remains to be seen whether market
players will use the Sandbox, especially if there are concerns about back-door regulation through directly sharing
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their methods and technology with the regulator or whether such players see benefits in having the regulator
generally "bless" the products and services from inception. Furthermore, at some point, there may have to be an
examination of the (unintended) consequences of the Sandbox, which may engender a close relationship
between firms and the regulator while at the same time affecting the freedom of innovation within firms and
removing the distance between firms and regulators. However, given the Sandbox, the UK provides possibilities
for all market participants to contribute to this emerging sector. While we recognise that the tech is new, risks
have not and will not disappear and firms, such as crowdfunding/marketplace lending platforms and those using
the platforms to raise capital, must be aware that protecting the consumer is still paramount and a primary
concern of the FCA.

WEBSITE AND FINANCIAL PROMOTIONS: FAIR, CLEAR AND NOT MISLEADING

The FCA in its 2013 consultation paper on its regulatory approach to crowdfunding!'4! stated that the "core
concept at the heart of our [its] disclosure requirements is that all communications from the firm must be fair, clear
and not misleading".'®l The FCA identified a number of areas where firms were failing to be fair, clear and not
misleading, which included:[8!

=  Alack of balance, where disclosures emphasise benefits without a prominent indication of risks

= |Insufficient information disclosure leading to a potentially misleading or unrealistically optimistic
impression of the product

=  Downplaying important information

= A banner headline rate of return that is often in double figures, without an explanation of the impact of
charges, default rates and taxation

= Information on product risks obscured when on a separate page or at the end of a long page of
information, relying on investors to click through to it or scroll down

=  Only providing risk warnings after customers register
= Referring to the investments in loan agreements almost as if they are deposits

Later in the FCA 2015 review!' in relation to investment-based platforms and loan-based crowdfunding platforms,
the issues appear to persist. Notably, the FCA stated that the websites of firms provided "insufficient, omitted or
the cherry-picking of information, leading to a potentially misleading or unrealistically optimistic impression of the
investment".[8l

The FCA has been clear that they will continue to monitor financial promotions in the space and will take action
where firms fail to meet the requisite standards.['¥! It is, therefore, imperative that FinTech firms pay due care and
attention to their communications to consumers via their web-based platforms. Materials should be carefully
reviewed and scrutinised to ensure that they can meet the test to be fair, clear and not misleading. At a high level,
this means that website promotions should present information that is "complete and meaningful".2% Information
should also be "balanced" and "straightforward" so that consumers can comprehend the risks of investing.2"l The
overall point is that the consumer must have information on the firm and the financial products at every relevant

©2005-2024 K&L Gates LLP. All Rights Reserved. 3



THOUGHT LEADERSHIP POWERED BY HUB K& I. GAT E S

.......................

stage of the consumer process so that they can make "informed choices" about the investments and also make
comparisons with other investments.

Furthermore, some of the legal and policy issues for crowdfunding/marketplace lending platforms to also consider
include:

®=  The current review of the Prospectus Directive

= Cybersecurity ranging from customer information to platform integrity

= Data protection

= Technology-related risks from platform failure to protection of intellectual property rights
= Insurance coverage at a corporate and individual level

= Disaster planning: platform/technology failure or an investor run on the platform

= Misrepresentation in advertising and other materials

CONCLUSION

Without doubt, FinTech companies are in some ways deconstructing the services offered by larger banks.
However, risks are not resolved because of the tech, as information and financial products are marketed and sold
via web-based platforms, social media or other technological applications. Consumers still need to be clearly
informed about the firms and the financial products being offered. Firms must still ensure that they adhere to the
principle that their communications are "fair, clear and not misleading". It is, therefore, better for a FinTech firm to
apply and take advice on best practice in this regard, which saves money and time in the interim, than to wait
either for enforcement from the regulator or for market failure to drive responses.

[1] FinTech Futures: The UK as a World Leader in Financial Technologies: A Report by the UK Government Chief
Scientific Adviser, March 2015, page 5 (Our emphasis in italics)

[2] Ibid
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Town Brewery not only reduced its valuation for the professionals but also, and more worryingly, the professionals
got preference shares with downside protections whereas the crowd got shares without any of the downside
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