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On November 29, 2017, the New York Supreme Court issued an important ruling benefiting policyholders seeking 
insurance coverage for toxic tort claims. In American Home Assurance Company v. Port Authority of New York & 
New Jersey, No. 651096/2012, 2017 WL 5890776 (N.Y. Sup. Ct. Nov. 29, 2017), Justice Eileen Bransten rejected 
a series of defenses that American Home Assurance Company asserted to avoid providing coverage for 
hundreds of asbestos injury claims arising from the construction of the original World Trade Center ("WTC"). In 
doing so, Justice Bransten made several significant rulings under New York law, including: 

 Injury During the Policy Period Is Not Required to Trigger Coverage. The Court held that the 
American Home policy does not require injury during the policy period to trigger coverage. In so ruling, 
Justice Bransten distinguished the First Department's decision in Continental Casualty Co. v. Employers 
Insurance Co. of Wausau, 60 A.D.3d. 128 (N.Y. App. Div. 2008) ("Keasbey"), which, according to 
American Home, ruled that a general liability policy is triggered in an asbestos injury case only if the 
underlying plaintiff contracts a diagnosable disease during the policy period; 

 The Underlying Asbestos Claims Do Not Constitute a Single Occurrence and the Policy Limits Are 
Not Exhausted. The asbestos claims arising out of "spray-on fireproofing" activities at the WTC project 
do not constitute a single occurrence, as American Home had argued, and accordingly, the American 
Home policy's per-occurrence limit of liability was not exhausted; and 

 The Insurer's Duty to Defend Survives Exhaustion of Limits of Liability. The Court further held that, 
even if the policy's limits of liability are ever determined to be exhausted, American Home's duty to defend 
the policyholders from the asbestos claims would nevertheless continue. 

THE WTC CLAIMS

In 1966, American Home issued to the Port Authority of New York & New Jersey (the "Port Authority") an 
insurance policy for the WTC construction project (the "Policy"). The Policy provided coverage for (i) the Port 
Authority, as owner of the project; (ii) a predecessor of TTV Realty & Construction Co., Inc. ("TTV"), as the 
construction manager; (iii) Alcoa Inc. ("Alcoa"), the installer of aluminum curtain walls on the WTC towers; and (iv) 
Mario & DiBono Plaster Co., Inc. ("M&D"), the installer of fireproofing at the project. 
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Over the years, numerous claimants have sued the Port Authority, TTV, Alcoa, and M&D alleging that they have 
sustained bodily injuries arising out of exposures to asbestos during the WTC construction. For over two decades, 
American Home defended and settled these claims on behalf of the Port Authority, TTV, and Alcoa (collectively, 
the "policyholders") (M&D is now defunct) under the Policy. In 2012, however, American Home commenced a 
coverage action seeking, among other things, a declaration that it no longer had any coverage obligations for 
WTC asbestos claims. 

In a fifty-one page decision issued on November 29, 2017, Justice Bransten denied American Home's motion for 
summary judgment and granted the policyholders' motions for summary judgment on the key coverage issues 
outlined below. 

TRIGGER OF COVERAGE

Under the Policy, American Home agreed to provide coverage for "personal injury" claims the insureds are legally 
obligated to pay "in connection with the [WTC construction project]." [1] The Policy further provides coverage for 
"[p]ersonal injury or property damage which arises out of the premises-operation hazard, during the policy period, 
anywhere." [2] "Personal injury" is defined in the Policy as including "without limitation . . . bodily injury, sickness, 
disease, disability, shock, mental anguish and mental injury." [3]

In its summary judgment motion, American Home, purporting to rely on Keasbey, argued that (i) under New 
York's "injury-in-fact" standard, only diagnosable asbestos-related disease triggers coverage for asbestos-related 
personal injury claims; and (ii) none of the five plaintiffs that it had identified in its motion as exemplars of WTC 
plaintiffs had been diagnosed with asbestos-related diseases until years after the policy period had ended. [4]

The Court disagreed, holding that "it is clear that, contrary to American Home's arguments, the plain language of 
the Policy does not require injury during the policy period for coverage to be triggered." [5] The Court recognized, 
"[a]s a starting point for any analysis as to what triggers coverage, [it] must look at the applicable policy 
provisions." [6] Examining the language of the Policy, the Court explained that "[a]s reflected by the broad grant of 
coverage, [the policyholders] obtained coverage to protect themselves against liabilities 'in connection with the 
construction of the [WTC project]'" and that the Policy did not contain any provisions that required an underlying 
plaintiff's personal injury to occur during the policy period in order to trigger coverage. [7] Accordingly, the Court 
held, "American Home's theory that a claim is covered only if the underlying plaintiff's injury arises during the 
policy period is inconsistent with a plain language reading of the Policy provisions." [8]

In addition, the Court observed that American Home's course of performance over multiple decades of defending 
and settling WTC asbestos claims provided a window into American Home's understanding of the policy 
language. [9]

NUMBER OF OCCURRENCES AND EXHAUSTION OF PER OCCURRENCE LIMIT 
OF LIABILITY

The Court also rejected American Home's contentions that all WTC "spray-on fireproofing" claims constitute one 
"occurrence" under the Policy. Accordingly, the Court held that American Home had not established that its past 
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payments exhausted the $10 million per occurrence limit applicable to the "premises-operations hazard" under 
the Policy. 

The Court recognized that New York applies the "unfortunate-event test" to determine whether a set of claims 
arises from one or multiple occurrences where a policy does not define "occurrence." [10] Under this test, New 
York courts apply a two-part inquiry. First, a court must identify the "operative incident or occasion giving rise to 
liability." [11] Second, a court must "analyze the temporal and spatial relationships between the incidents and the 
extent to which they were part of an undisrupted continuum to determine whether they can, nonetheless, be 
viewed as a single unfortunate event," i.e., "a single occurrence." [12]

Justice Bransten observed that in the mass bodily injury context, New York courts applying the unfortunate-event 
test "have repeatedly found that multiple claims constitute multiple occurrences," particularly if "the claimants are 
exposed at separate times." [13] Justice Bransten ruled that the same is true in asbestos cases: "In the asbestos 
context, New York courts have consistently concluded that asbestos claims constitute multiple occurrences 
because the claimants in such cases, like the claimants here, were invariably exposed to asbestos in different 
ways, for different periods of time, at different times and locations." [14]

Turning to the WTC claims, the Court held that the "operative incident" "giving rise to liability . . . is each 
underlying claimant's alleged injury." [15] With respect to the temporal and spatial relationships between the WTC 
claims, the Court explained that the policyholders have faced claims arising out of asbestos exposures (i) over 
various time periods, (ii) in different locations (iii) pursuant to different construction contracts, (iv) using at least 
two different products, (v) which contain different amounts of asbestos, (vi) that were applied using various 
equipment and applications, and (vii) regarding which the work was interrupted by several work stoppages. [16] In 
light of these "different events," the Court held, "it is plain that the WTC [claims arising out of "spray-on 
fireproofing"] do not constitute a single occurrence." [17]

Because American Home could not establish that the "spray-on fireproofing" claims constitute a single 
occurrence, the Court likewise held that American Home could not establish that the Policy is exhausted, and 
granted the policyholders' motion for summary judgment on this point. [18]

AMERICAN HOME'S DUTY TO DEFEND

In their motion for summary judgment, the policyholders sought a declaration that American Home's duty to 
defend under the Policy does not terminate upon exhaustion of the Policy limits. [19] In opposition, American 
Home argued that "New York law is settled that the duty to defend is extinguished when there is no possibility of 
an indemnity obligation." [20] The Court noted that (i) the Policy provides that American Home "shall . . . defend 
any suit against the insured alleging . . . personal injury" and that American Home's obligation to pay defense 
costs are "in addition to the applicable limit of liability;" and (ii) the Policy does not limit the duty to defend or 
condition it on limits of liability remaining to make indemnity payments. Based on the foregoing, the Court held, 
"American Home must continue to defend the WTC [claims], even if the policy becomes exhausted." [21]

CONCLUSION

The Court's rulings confirm that despite the aggressive reading of Keasbey that insurers proffer to avoid providing 
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coverage for asbestos claims, such coverage is still available under New York law. The rulings also confirm that a 
careful reading of the particular insurance policy language at issue is essential. The Court's significant rulings 
regarding trigger of coverage, number of occurrences, and the duty to defend each were founded upon the 
specific terms and provisions that were included in (or absent from) the Policy that American Home issued to the 
WTC policyholders. Experienced insurance coverage counsel is often needed to assess an insurer's defense to 
coverage and to maximize a policyholder's potential insurance recovery. K&L Gates has represented clients who 
face asbestos and other long-tail liability claims for over thirty years and maintains a group dedicated to assisting 
policyholders in assessing and prosecuting insurance coverage claims. 
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The 
information herein should not be used or relied upon in regard to any particular facts or circumstances without first 
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law 
firm's clients.


