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Due to the COVID 19 pandemic (hereafter, "COVID-19"), the closure of numerous shops and other businesses
has been ordered by the authorities. Other shops and businesses are suffering losses in sales, some of them
severe. As a result, many tenants will find themselves in an economic predicament and will be unable to pay their
rent, at least temporarily. The question has therefore already been raised several times as to whether tenants are
still obliged to pay rent during the current situation.

LAPSE OR SUSPENSION OF THE OBLIGATION TO PAY RENT DUE TO
IMPOSSIBILITY OR WITHDRAWAL OF USE OF THE RENTED PROPERTY
A debtor does not have to make an impossible performance. However, a debtor of money (e.g. tenant) cannot
invoke this. Impossibility is assessed in German law on the basis of objective standards. It would therefore have
to be impossible – regardless of the debtor's personal abilities – for a third party to make the payment or, more
specifically, to pay the rent. However, objective monetary payments are still possible. A tenant's lack of liquidity
does not constitute an impossibility of payment. A tenant in financial difficulties therefore cannot invoke
impossibility of payment.
Nor is it impossible for the landlord to provide the performance owed under the contract (granting of the rental
object), which would lead to the tenant's obligation to pay the rent falling away.
Such a case would exist if the landlord was prevented for legal reasons from granting the use of the leased
object, i.e. if the reason came from the condition of the leased object itself. This would be the case, for example, if
the use of the leased property was not permitted under building law. With regard to the business closures that
have now taken place, it will be decisive whether the closure is assigned to the sphere of the landlord or the
tenant.
In the current situation, the official orders concern the closure of a tenant's businesses to prevent the further
spread of COVID-19 (e.g. educational institutions, clubs, pubs, retail outlets) In these cases, the business
operators (tenants) are the addressees of the official closure orders and not the landlord as the owner of the
affected properties. The tenant is prevented by the official order alone from using the rented property in
accordance with the purpose of the lease. This risk is generally the responsibility of the tenant. Since the landlord
continues to offer and may offer the leased property for use, the tenant is still obliged to pay rent.

FRUSTRATION OF CONTRACT
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In recent days, the argument of frustration of contract or even loss of the basis for the transaction has been
increasingly used. This is the case if the circumstances that became the basis of the contract have changed
significantly after conclusion of the contract and the parties would not have concluded the contract or would have
concluded it with different content if they had foreseen this change. If this is the case, an adjustment of the
contract may be requested under certain conditions.
Normally, lease agreements do not contain provisions on the occurrence of a global pandemic, which is now,
however, having a lasting impact on many leases.
The closure orders effectively result in a devaluation of the rental object for the tenant. While the rent for the
landlord has a constant value, the granting of the rental object to the tenant during the closure period is effectively
worthless. In principle, the risk of devaluation of the non-cash benefit falls within the tenant's sphere of risk; an
adjustment is only necessary in exceptional cases if the balance between benefit and consideration is significantly
disturbed. In this respect, the duration of the loss of use and the remaining term of the lease agreement must be
taken into account. Whether a sufficiently serious disturbance is to be assumed is then to be assessed in each
individual case.
Only a significant change in the circumstances which became the basis of the contract can justify an adjustment
of the contract. A two-month closure may be easy to cope with over a remaining term of several years. If, on the
other hand, one looks only at the closure period, the effects are certainly serious. So, here too, it depends
crucially on the perspective of the person making the assessment and on an assessment of the circumstances of
the individual case.
The unchanged fulfilment of the contract must also be unreasonable for the tenant in the end. This means that
adherence to the contract must lead to unacceptable results that are not compatible with law and justice.
It can therefore be stated that there are high hurdles to the assumption of a frustration of contract. In many
situations, a claim for rent adjustment will have to be rejected, at least in the case of lease agreements that are
still running for a long time. Rather, only in specific individual cases will the aim be to find short-term interim
solutions with tenants who have run into economic difficulties.

LAW ON MITIGATION OF THE CONSEQUENCES OF COVID 19 ON CIVIL,
INSOLVENCY AND CRIMINAL PROCEDURE LAW
On 25 March 2020, the German Federal Parliament passed the law to mitigate the consequences of COVID 19
on civil, insolvency and criminal proceedings, which presumably will be confirmed by the German Federal
Counsel of States on 27 March 2020.
It stipulates, inter alia, that the landlord's right to terminate leases of land and premises shall be excluded to the
extent that such right is based on non-payment of rent in the period from 1 April 2020 to 30 June 2020 and such
non-payment is due to COVID 19. The federal government is granted the right to extend the restriction on
termination by ordinance to payment arrears arising in the period from 1 July 2020 to 30 September 2020 at the
latest. Tenants have until 30 June 2022 to settle the accumulated rent debts.
In doing so, the legislature is initially following the view that COVID 19 does not remove the obligation of tenants
to pay rent. Rather, the intention is merely to mitigate the consequences of late payment by temporarily excluding
the right of termination.
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In particular, the following should be noted:



The regulation applies equally to residential and commercial tenancies and to leases. This means, in
particular, that no distinction is made between commercial tenants and residential tenants (consumers).



The draft law does not suspend the obligation to pay rent. It is therefore not a deferment. If the payment is
not made timely, the tenants will be in default and will generally owe the landlord default interest.



The landlord may still terminate the contract for other reasons. This also applies if the termination can be
based on rent arrears from the period before 1 April 2020.

AVOIDANCE OF INSOLVENCIES AND BRIDGING AGREEMENTS
Even after the current act, the tenants' obligation to pay rent remains the same, regardless of whether they are
residential or commercial tenants.
Irrespective of this, a landlord may have an interest, especially in the case of commercial tenants, in avoiding
over-indebtedness or insolvency and thus the threat of insolvency of a tenant. Then, not only the loss of future
rents is in danger, but also additional repayment demands of future insolvency administrators regarding the period
of the threatening insolvency. Added to this are lost investments and letting costs, such as for landlord
improvements or landlord subsidies.
The public sector has promised the economy a series of support measures to ensure the stability of the German
economy. It is up to the distressed companies to take advantage of this support. However, hedging against rent
losses is not under discussion. It is therefore essential to ensure the solvency of tenants. With the abovementioned law to mitigate the consequences of COVID 19, the legislature has also relaxed the strict requirements
for filing for insolvency, at least temporarily. Landlords and tenants thus have greater scope for short-term
measures to secure the continued existence of their tenancies.
In this respect, it may therefore be advisable for a landlord to agree on deferrals or rent reductions for a limited
period of time. Deferral agreements should also include instalment plans for the later payment of deferred
amounts.
For such contracts, however, at least the following aspects must be considered:



Credit agreements of the owners usually contain so-called "covenants". The rental income has a
significant influence on the compliance with the agreed covenants. Contractual deferrals or rent
reductions may therefore also be subject to the approval of the financing bank. Irrespective of the
approval requirement, it must be examined whether a "covenants breach" is to be feared under the
respective loan agreement.



If the tenant has already reported payment difficulties and possibly even payment delays, it must be
ensured in the course of an agreement with the tenant that, despite the agreement, there is no threat of
insolvency of the tenant. Otherwise, in a later insolvency case, there is a risk of a repayment claim for the
rents paid since the day the financial difficulties became known. Here, the parties benefit from the fact
that the legislature has initially suspended until 30 September 2020 the obligations to file for insolvency
and other instruments of insolvency law (e.g. insolvency appeals) if the insolvency or over-indebtedness
has been caused by COVID-19.
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Both the impact on existing financing and the possible consequences in the event of the tenant's insolvency call
for an early and rapid response to serious enquiries from tenants regarding the reduction or deferral of rent
payments.
Even though tenants are not entitled to an adjustment of rental payment obligations after all this, in the current
situation, it may make sense in the long term for landlords to conclude special arrangements with tenants for a
limited period of time. These should be agreed in the form of supplements to the rental agreements.

DISCLAIMER
The situation created by the so-called "corona crisis" is unprecedented in Germany, which is why there is no
sound case law on the legal issues involved. Developments occurring in the period after 25 March 2020 are not
considered in this memo. The statements in this memo are not intended to replace legal advice in any particular
case, and K&L Gates LLP assumes no liability for the statements and legal assessments contained therein. This
memo may not be disclosed to third parties without our express prior consent.
For further advice, please reach out to your contact person at K&L Gates LLP at any time.
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This publication/newsletter is for informational purposes and does not contain or convey legal advice. The
information herein should not be used or relied upon in regard to any particular facts or circumstances without first
consulting a lawyer. Any views expressed herein are those of the author(s) and not necessarily those of the law
firm's clients.
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